
The Magistrate is a Publication of The New York State Magistrates Association 2014 Vol 54 No 4



GOING PAPERLESS?
So are we……

Learn more about the new
Document Scanning Module

Attach scanned documents to cases
List scanned documents with archived letters

Print/view scanned documents directly from the case
Backup scanned documents automatically

Scanned documents are saved as standard PDF files
Reduce paper clutter

Reduce document access time

Call today for pricing and system requirements

The CourtRoom Program (585) 264-9240
Service Education, Inc. www.nyCourts.us
790 Canning Parkway, Suite 1 The Leader in Court Automation
Victor, NY 14564 Since 1987



Published by The New York State Magistrates Association
163 Delaware Ave., Suite 108 • Delmar, NY 12054

Subscriptions $25.00 per year.
Reprints of past articles are available at $4.00 per article.

© Copyright 2014 New York State Magistrates Association, All Rights Reserved
The views and conclusions expressed in articles herein are those of their authors and 
do not necessarily reflect the opinions of the New York State Magistrates Association. 
Comments or opposing views are invited. Publication will be at the discretion of the editor.

In consideration of the acceptance of the advertisement, the advertiser must in respect
of the contents of the advertisement defend, indemnify and save the Publisher harmless
against any expense arising from claims or actions against the Publisher because of the 
publication of the contents of the advertisement.

SMA Members Call Your Association         Toll Free: 1-800-669-6247
Email: nysma1@gmail.com WEBSITE: www.nysma.net

Cover Photo taken by Delaina Fisher

DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

100.5 A Judge or Candidate for Elective Judicial Office Shall Refrain From Inappropriate
Political Activity

(b) except as provided in section 100.5(A)(3), being a member of a political organization
other than enrollment and membership in a political party;

(c) engaging in any partisan political activity, providing that nothing in this section shall
prohibit a judge or candidate from participating in his or her own campaign for elective judicial office
or shall restrict a non-judge holder of public office in her exercise of the functions of that office;

(d) participating in any political campaign for any office or permitting his or her name to
be used in connection with any activity of a political organization;
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Ithink winter is over and by
the time you read this you
will have gone from shoveling

snow to mowing grass.

My term as President 
is flying by. April has been a very
busy month for me, visiting a
number of county meetings and
meeting several judges and clerks
that are very dedicated to their
role in the court system.

On April 3, Dennis Quinn,
Mark Farrell, Tanja Sirago, Nancy Sunukjian, Anthony
Rossi and I met in Albany with Judge Coccoma. David
Fuller, Gary Graber and Robert Bogle participated by 
conference call.  The following items were discussed:

1.  Town boards firing a court clerk without the
judge’s input and trying to micro-manage the
court clerk’s office. Judge Coccoma stated it
would be looked into and the town attorney
advised of the separation of power between the
executive and judicial branches of government
and the law on hiring and firing of court clerks.

2.  Judge Coccoma commented on training and the
three sites – New York City, Potsdam and the
NYSMA annual meeting – will continue to have
live instruction.

3.  We were given a copy of a court clerks’ manual
to review and comment on.

4.  We discussed a village board proposing to set
term limits on the number of terms a village judge
could be elected. The village board pulled the
resolution and did not go forward on the matter.

5.  We were advised that the J-CAP funding was 
budgeted at $2.5 million, and that centralized
felony DWI arraignments will not be in town or
village courts. Judge Coccoma stated he would
be available to help the SMA for items the
resource center can’t help with. It was a very
productive meeting.

Judge Coccoma also advised us that the following items
are being checked and reviewed in all judicial districts:

1.  Oath of office filed within 30 days at three locations

2.  Must complete mandatory training each year

3.  Must have on file approval signed by Deputy
Chief Administrative Judge before hiring relatives

At our April board meeting, we approved two additional
items to be added to our legislative agenda.  1.  Amend the
SAFE Act so judges are treated the same as police officers
(not having to renew license annually, clip capacity, carry
restrictions) and   2. Village boards, by resolution, could add
an acting village judge.

After approximately 25 years, Lou Amarosa and his
wife are retiring.  We will miss seeing Lou and his wife at
Potsdam and the SMA conference.  They always provide us
with a great variety of quality products.  Enjoy your retirement,
Lou. The executive board interviewed two vendors who
were interested in taking over Lou Amarosa’s business,
both are town judges.  The board has chosen a vendor.
Hopefully he will be ready for business in Potsdam.

 The committees are working very hard preparing the
program for our annual fall conference in Syracuse Sept. 21
– 24, 2014.  It is a very nice hotel, reasonably priced and in
the middle of this state.  I hope to see you there.

PRESIDENT’S MESSAGE 

Hon. 
Amel S. Jowdy

Outreach Committee

The NYS Magistrates Association’s Outreach Committee was present at the 
New York State Association of Towns Conference held in Manhattan. The
purpose of the outreach committee is to convey to town and village officials

and the general public what we do as town and village justices. The New York State
Magistrates Association was able to perform this task at the AOT Conference by 
having a presence at a vendors booth. While at the booth, the NYS Magistrates
Association was able to talk and answer questions from many town and village 
officials, justices and court clerks.
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Highlights of the April 5th Executive Committee
Meeting held at The Sagamore, Bolton Landing,
NY are presented for your information.

President Amel S. Jowdy, Jr., welcomed all attendees
to the Sagamore meeting site. He noted his numerous
County Magistrates Association visits and discussed
his role as a member of the Association of Towns
Resolution Committee. He reported on a meeting 
that NYSMA’s Officers had with Judge Coccoma 
and Office of Justice Court Support Staff. The newly 
created Outreach Committee, chaired by Hon. 
David Kozyra reported on their attendance as an
exhibitor at the Association of Towns Annual
Conference held in NYC in February. NYSMA had a
booth there and spoke with many of the attendees
who were town board members. Our brochure was
handed out to educate the local governments of the
work we do. A motion was made and approved to
authorize Executive Director Tanja Sirago to attend
in 2015. Discussion was held on many of the 
Committee reports. 

A motion was made and passed to endorse a bill to
amend the village law to allow a village, subject to 
a resolution, to appoint a second acting / associate 
village justice.

A resolution was passed that supports the repeal of
certain aspects of the S.A.F.E. Act. The full resolution
is printed in this publication. 

Four presentations were held for the selection of the
2015 annual conference. The Sagamore in Bolton
Landing, High Peaks in Lake Placid, the Sheraton and
Conference Center in Niagara Falls and the Villa
Roma in Callicoon. A written ballot vote was taken
and Niagara Falls was selected.

Bylaws Committee Chair, Hon. Ed Van Der Water, 
presented an amendment to the NYSMA Bylaws to
include the word “email” in Article VII: Executive
Committee. The full proposed amendment is printed
in this publication and is to be voted on by the general
membership at our annual meeting on September 22
in Syracuse, NY.

As you may know our long time friend and colleague
Hon. Lou Amarosa of Amarosa Specialty Products 
is planning to retire. The Board interviewed two 
potential business people to take over the use of our
logo and the sale of our products. 

The next Executive Committee meeting will be held at
the Barton Hill Hotel in Lewiston on June 7, 2014.

Executive Committee Highlights

Judicial Robes
Gavels
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Marvin@duffyandquinn.com    www.churchrobesstore.com



Summer 2014 - The Magistrate

4

Proposed Amendment to NYSMA Bylaws

Article XIV: Amendments to Bylaws

Section 1.These Bylaws may be amended by a majority vote
of all the members present at an Annual Meeting, provided
notice of the amendment shall have been published in the
Association’s publication mailed to the members at least
thirty (30) days prior to such Annual Meeting. The proposed
amendment may be amended at the Annual Meeting provided
such proposed amendment shall have been submitted to 
the Executive Committee prior to its first meeting at the
Annual Meeting.

The following proposed amendment to the Bylaws was 
submitted by Hon. Edward Van Der Water at NYSMA’s
Executive Committee Meeting on April 5, 2014. It will be
voted on at our Annual Meeting in Syracuse on September
22, 2014.

ARTICLE VII: EXECUTIVE COMMITTEE

Section 1. The Executive Committee shall consist of the
elected officers and directors and all past Presidents of 
the Association. The President shall be the Chairperson of 
the Executive Committee. The Executive Committee shall 
have the power and authority to conduct all business of 
the Association.

Section 2. The Executive Committee shall meet five (5) times
a year at least quarterly with two (2) meetings being held at
the site of the Annual Meeting, one meeting immediately
prior to and one meeting immediately subsequent to the
Annual Meeting. All regular meetings shall be at times and
places set by the President on at least three (3) weeks written
notice to members of the Executive Committee.

Section 3. A special meeting of the Executive Committee
may be called by the President or any five (5) members
thereof on at least five (5) days written notice by overnight
mail service, email, or FAX transmission to the members
designating the time and place of the special meeting[,]
which shall be held within twenty-five (25) miles of the city
of Albany, New York.

Section 4. At all meetings of the Executive Committee, the
quorum necessary for the transaction of business shall 
consist of at least a majority of the eligible voting officers
and directors of the Association.  

Section 5.Whenever it is deemed by the President that it is
necessary to act on a matter and time limitations are such
that action must be taken immediately, a vote on such emergency
action may be taken by overnight mail, fax, and e-mail,
whatever is appropriate for the individual member of the
Executive Committee. The Secretary shall, by overnight
mail, e-mail, or FAX transmit a copy of the proposed resolution
together with the request for the vote to each member of the
Executive Committee with a notice that the vote will be
counted within three (3) days. A vote on such emergency
action may be taken by overnight mail, electronic facsimile
or e-mail, whatever is appropriate for the individual member
of the Executive Committee and that a majority of those 
voting shall control as long as the number of members voting
would be sufficient for a quorum as set forth in section 4 of
this Article.

Proposed text to be deleted is in brackets 
Proposed text to be added is underlined

Red Hook Town and Village Justice Jonah Triebwasser served as a guest judge
in the New York State Bar Association’s Law, Youth and Citizenship “We the
People” high school competition. The “We the People” competition provides
students an opportunity to demonstrate their knowledge and understanding of
constitutional principles and ideas while providing teachers an excellent means
of assessing student learning. The entire class, working in cooperative teams,
prepares and presents four minute statements before a panel of judges acting
as a congressional committee. Students then answer following up questions
posed by the committee members.

Local Jurist Judges State-Wide
High School Competition
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A recent disciplinary case of a town justice

John Doe asked a town judge to witness a statement
that would be signed by Doe’s stepdaughter.  The judge
complied.  (“John Doe” is the name set forth to describe
the stepfather in disciplinary charges against the judge.)
John Doe had asked his stepdaughter to prepare and sign
the statement.  It consisted of two sentences. The first
sentence was that she would not “sign any statements”
accusing John Doe of sexually molesting her. The strange
wording jumps off the page; she was not saying he did
not molest her, only that she would not sign statements
that he did. 

There was no evidence that the town justice was
aware of three facts: First, John Doe was seeking custody
of his granddaughter in Family Court, and the child’s
father opposed the custody petition.  Second, according
to the charges, John Doe gave his stepdaughter $5500
shortly after she signed the statement (that same day)
and then gave her another $3000 a month later.  Third,
the stepdaughter previously gave the state police a 
written statement that John Doe had molested her.

In the second sentence of her statement, John Doe’s
stepdaughter explained that the father of John Doe’s
grandchild had “mistaken” her words.

If the judge had read the short statement, he probably
would have realized that it is the kind of statement that
might be used in a court or to rebut an investigation.  It
should have also deterred him from witnessing it. But it
is unknown from the record before the Commission
whether the judge read the statement.  Nor do we know
whether the judge had been told anything about the 
contents or purpose of the statement, although the judge
states that he should have asked.  

Typically, a witness to a signature need not read the
document. Notaries generally do not do so when they
notarize statements. Here the statement ran two sentences,
which would have been easy at least to glance at.  Should

a judge witness a statement without knowing what it
says or, at least, what the purpose of it is?  In the past
39.5 years, since the establishment of the Commission
on Judicial Conduct, that issue has not been addressed,
and the Commission addresses it here only partially. 

The statement here had nothing to do with any case
before the town judge.  Clearly, the judge was not 
obligated to witness the statement. The only explanation
in the record by the judge was that he witnessed it “as a
favor” to John Doe.  We do not know, and neither did the
Commission members, why the judge felt inclined to do
John Doe a favor.  The Commission’s determination
describes them as “acquaintances.”  John Doe had several
traffic tickets and an environmental charge pending
before the same town judge.

In this case, the judge not only witnessed and signed
John Doe’s stepdaughter’s statement as a witness, he
added “Hon.” before his signature.  That of course had
the result of blatantly lending the prestige of judicial
office to benefit John Doe, in violation of Section 100.2
(C) of the Rules Governing Judicial Conduct.  The short
record before the Commission does not contain his
explanation why he did that. 

The formal charges allege that the signing took 
place in Town Hall where the judge has his office and
courtroom, and that after John Doe’s stepdaughter and
the judge signed the statement, the judge took it
“upstairs,” and photocopied it. The judge gave the original
to John Doe.  Since he had control over the statement
while he signed it and later when he made photocopies
of it – assuming the charges in that respect were accurate –
is it conceivable that the judge was unaware of the 
content of the stepdaughter’s statement? The Commission
members believed that it would be hard to imagine the
judge did not read the stepdaughter’s statement.

Obviously, the language of the stepdaughter’s 
statement suggests that she was hedging when she stated
that she would not sign any statements accusing John

The Dangers of Witnessing a Signature on a Document

Continued on Page 6

Gerald Stern1

1 Mr. Stern is a former Administrator of the Commission on Judicial Conduct and former faculty member in the Town and Village Justice educational 
program. He can be reached at gstern42@mac.com for comments or questions.
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Doe of molesting her.  If the judge witnessed the signing with
the intent to assist John Doe in obtaining a statement that
would absolve him of a crime, that would have compounded
the judge’s misconduct and elevated the sanction. 

A stipulated record

Following the investigation, the Commission voted
to have formal charges filed and served on the judge.
Ordinarily at that stage, either the matter would proceed
to a hearing before a referee designated by the
Commission members or it would be the subject of a 
stipulated record; the Commission’s Administrator, the
judge, and the judge’s attorney could sign an “agreed
statement of facts” that would be the sole basis of the
Commission’s determination (Section 44[5] of the
Judiciary Law). Agreed statements of fact generally 
provide the stipulated facts and a joint proposal for a 
particular sanction. The Commission may accept the
agreed statement or reject it in its entirety. If it were
accepted, the Commission would issue a “determination”
explaining the basis for the discipline. If it were rejected,
the matter would proceed before a referee for a full 
hearing unless the parties tried again and presented a
new version to the Commission members.  

Because this judicial disciplinary case was presented
to the Commission on an “agreed statement of facts”
instead of a hearing transcript and a referee’s report,
there is information that was not available either to the
Commission members or to the public in the aftermath
of the discipline of the judge. The Commission 
accepted the agreed statement and pursuant to the joint
recommendation, admonished the judge.

In the stipulation, the judge conceded that in hindsight
it was improper (1) to use the facility in which his 
courtroom and chambers are located to do a favor for an
acquaintance,  (2) to make reference to his judicial 
position as part of his signature, and (3) to witness the
statement without verifying the woman’s identity or
making inquiry into the reasons for the signed statement
and its intended use.

The Administrator and his predecessor (the author
of this article) have often used “agreed statements of
facts” to dispose of pending judicial disciplinary cases.  It
is a statutory procedure that serves a useful purpose
when the necessary facts are conceded.  It often saves

time and money, and is best utilized when the stipulated facts
do not raise other factual issues and when they are sufficient
for the Commission members to render a fair decision.  

The Commission’s decision in this case indicates
that there was disagreement on the Commission whether
it had sufficient facts to approve the proposed sanction 
of public admonition. One Commission member, 
Richard D. Emery, objecting to the brevity of the stipulated
facts, dissented on the grounds that there are too many 
unanswered questions to determine whether the proposed
sanction was appropriate. He proposed numerous 
questions he would like the judge to answer as well as
other information that should be the basis of a hearing. 

The other Commission members believed the agreed
statement was suitable and that a hearing in lieu of 
an agreed statement was unnecessary. They explained
that the judge’s reference to his judicial position was a
sufficient basis to find misconduct, but they also imposed
on the judge a responsibility of making inquiries, especially
of John Doe’s stepdaughter whom he did not know.
Typically, a notary public would require proof of identity
of the person whose signature he or she would notarize
if the notary did not have personal knowledge of the
identity of the person. The record before the Commission
does not indicate whether the judge is a notary.

Special obligations of a judge who agrees to
witness the signing of a statement

Would a person reading the statement in this case
suspect that the stepdaughter might have received value
for signing the statement?  Perhaps.  Should the judge
have asked her whether she received anything of value
for signing the statement?  If the answer would have
helped the judge decide whether to participate as a 
witness, why should the judge not ask such a question? 

Should he have asked whether she was making the
statement voluntarily and willingly (as the Commission
members suggested), and inquired into its intended use?
Because his participation was discretionary, answers to
certain questions would have helped him decide whether
to witness the signing of the statement. It appears that
everyone on the Commission now agrees that the judge
should have asked some questions.  

Stern Article Cont…
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Based on this case and the language of the majority
of Commission members, it seems clear that a judge who
serves as a witness has some special obligations in 
connection with being a witness to a signature. We
should expect that a judge would refuse to be involved if
he or she had any reason to believe that there might be a
crime involved or that the entire business is contrary to
the public policy of the State. The Rules Governing
Judicial Conduct apply to on-bench and off-bench 
misconduct, so the judge in this matter should have
made sure he was not conveying the appearance of
impropriety or lending the prestige of judicial office to
assist John Doe.  These ethics standards (in Section
100.2 of the Rules Governing Judicial Conduct) were 
violated according to the Commission.

Conclusion

This case may be divided into two parts. The first is
the judge’s reference to his office when signing as a witness
on a purely private document. The second is ignoring
suspicious circumstances that should have alerted him to
the dangers of agreeing to sign as a witness. 

Signing as “Hon.”

Often in a judge’s private life the judge must avoid
announcing that he or she is a judge. Surely, a judge should
not identify himself or herself as a judge in a personal or
business dispute. The judge’s reference to his judicial
position in witnessing John Doe’s stepdaughter’s 
signature was clearly improper and he should have
known better. Judges must avoid conveying the 
appearance that they have lent the prestige of office to
benefit the judge or another person (Rules Governing
Judicial Conduct, Section 100.2 [C]). 

When judges violate Section 100.2 (C), it is usually
through the misuse of judicial stationery. In Matter of
Tyler, 75 NY2d 525 (1990), a judge was disciplined 
for using court stationery in a billing dispute with a 
merchant and in a private landlord-tenant matter. In
Matter of Nesbitt, 2003 Comm’n Annual Report 152, a
judge sent an angry letter on judicial stationery to a
school official challenging an administrative determination
concerning the judge’s son who was a student at the
school.  In Matter of Martin, a Supreme Court Justice
wrote two letters on judicial stationery to sentencing
judges on behalf of defendants who were related to

friends of the judge. In the letters, the judge suggested
what he considered to be appropriate sentences. In 
neither case was the letter requested by the Court. The
judge was publicly admonished.  The Commission knew
only one such incident, and the judge stated that it had
happened on a prior occasion.  In one of the cases, the
sentencing judge disqualified himself because of Judge
Martin’s letter.  2002 Comm’n Annual Report 121.

Witnessing a signature on an unusual document

This case goes beyond the first mistake the judge
made: signing as a judge or referring to his judicial office.
Although the judge concedes that he should have asked
additional questions, the record does not explore the
judge’s knowledge or intent at the time of the signing.
For future occasions in which judges are asked to 
witness signatures as favors, because they are judges
they need to ask questions if they are not certain of the
legitimacy or propriety of their participation. Not every
signed document should contain the name of a judge as
a witness to the signature.  

Four questions a judge might ask are: Why do you
want me to be a witness? (Perhaps the reason why someone
wants a judge to be a witness may be the precise reason
why the judge should not be a witness.)  What is this all
about? What is the intended purpose of the document?
What does it say? And if there were any objection to
those questions, the requesting party would have the
option of finding another witness. 

A practical approach

A judge may be better advised to say no and let
someone else be a witness, or ask questions first and reduce
the risk of getting involved in a situation that might 
have unfortunate consequences. Either approach would
greatly reduce the chance of responding to questions
from the Commission on Judicial Conduct.  

If a judge were asked to be a witness to the signing of
a will, there would be no need to inquire since the 
circumstances are clear. Probate of a will requires at least
two witnesses in New York.  A judge who wishes to be a
witness of course may do so without concern. As the
recent disciplinary case demonstrates, when the nature
of the document is a mystery and the judge is asked to
witness a signature, he or she has to be careful. 

Stern Article Cont…
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Rules Regarding Oaths of Office and Bonds

Town and Village Justices are required by Article
XIII, §1 of the New York State Constitution to
take and subscribe the Oath of Office.

The completed Oath must be filed in three places.

Uniform Justice Court § 104. Bond and oath of justice.
Upon assuming office, each justice shall file with the
county clerk his oath of office and a bond in an amount
fixed by the municipal board and conditioned for the
faithful performance of his duties. Additional copies of
the oath shall be filed with the administrative board and
with the clerk of the municipality.

If a town or village justice is covered by a blanket under-
taking procured by a town or village for its officers, the
filing requirements of the bond for the justice is satisfied
if the town or village has filed the undertaking with its
respective town or village clerk.

The original Oath is filed with the County Clerk. A
copy must also be filed with the clerk of the municipality
according to Town Law §25 and Village Law §3-12. And
the third copy must be filed with the Office of Court
Administration pursuant to Public Officers Law §10.

Town Law § 25. Oaths of office and undertaking. 
Before he or she enters on the duties of the office, and
within thirty days after the commencement of the term
of office for which he or she is chosen, every town officer
shall take and subscribe before an officer authorized 
by law to administer oaths in his or her county, the 
constitutional oath of office and such other oath as may be
required by law, which shall be administered and certified
by the officer taking the same without compensation,
and such oath shall be filed in the office of the town
clerk. Each town justice shall also file such oath of office
as provided pursuant to section one hundred four of the
uniform justice court act with the county clerk and the
office of court administration. 

Each supervisor, town clerk, collector, receiver of taxes and
assessments, town justice, constable, town superintendent
of highways, and such other officers and employees as
the town board may require, before entering upon the

duties of his or her office, and within thirty days after
commencement of the term for which he or she is 
chosen, shall execute and file in the office of the clerk of
the town, an official undertaking, conditioned for the
faithful performance of his or her duties, in such form,
in such sum and with such sureties as the town board
shall direct and approve and such approval shall be 
indicated upon such undertaking. Unless the town board
of his or her town has procured a blanket undertaking
pursuant to subdivision two of section eleven of the 
public officers law that covers him or her, each town 
justice shall also file such undertaking as provided by
section one hundred four of the uniform justice court 
act with the county clerk. Such undertaking shall not 
be recorded unless the town board of the town shall
adopt a resolution so requiring and shall indicate such
requirement upon such undertaking. The undertaking of
the supervisor shall be further conditioned that he or she
will well and truly keep, pay over and account for all
moneys and property, including any special district
funds and the local school fund, if any, belonging to his
town and coming into his or her hands as such supervisor.
The undertaking of the receiver of taxes and assessments
shall be further conditioned that he or she will well and
truly keep, pay over and account for all moneys and
property coming into his or her hands as such receiver of
taxes and assessments, including all school district taxes,
and such undertaking shall be in lieu of any other bond
or undertaking otherwise required by law in the collection
of such school district taxes and the proper accounting
therefor, except the undertaking required by sections
twenty-five hundred six and twenty-five hundred twenty-
seven of the education law, and the trustees of every
school district for which such receiver of taxes and
assessments shall act as collector shall have and may
exercise the same powers and remedies with respect to
such undertakings as is given them with respect to the
official bond of the collector by the provisions of article
forty-three of the education law or by the provisions of
any other general or special law. The town board at any
time may require any such officer or employee to file a
new official undertaking for such sum and with such
sureties as the board shall approve. In addition, the town
board may require any town officer depositing funds or
moneys of the town to file a depository bond indemnifying
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the town against any loss thereof. The town board may
by resolution determine that any such undertaking or
bond shall be executed by a surety company authorized
to transact business in the state of New York and the
expense thereof shall be a charge against the town. The
filing of such oath and undertaking, when required, shall
be deemed an acceptance of the office. The town clerk
shall notify the town board in writing of the expiration
of any undertaking or bond filed in his or her office 
pursuant to this section, at least thirty and not more than
sixty days prior to the date of expiration thereof.

A neglect or an omission to take and file such oath, or 
to execute and file such undertaking within the time 
prescribed herein, except in the case of town justices,
shall be deemed a refusal to serve and the office may be
filled as in case of vacancy. The undertaking of a town
officer provided by this section shall be in addition to any
undertaking otherwise required by law.

Village Law §3-312 (6) Filing of offices and vacancies by
election or appointment
6. The village clerk shall, within three days after the
appointment of a village officer, notify each person so
appointed of his appointment and the date thereof, and
that, in order to qualify: he is required to file his oath of
office with such clerk together with proof by affidavit of
his eligibility to hold such office before entering upon the
duties thereof; and if an official undertaking be required
by or in pursuance of law, that he is also required to file
the same with such clerk and that upon his failure to do
so he will be deemed to have declined the office. In the
case of a person appointed to fill a vacancy in the 
position of village justice or acting village justice, such
notice shall further state that the filing of his oath with
the county clerk and with the chief administrator of the
courts is also required. If an undertaking is required of a
village officer after entering upon the duties of his office,
the clerk of the village shall thereupon serve upon such
officer, personally, a written notice that he is required to
file such undertaking with the clerk within ten days
after the service of the notice and that upon his failure to
do so his office will become vacant.

Public Officers Law § 10. Official oaths. 
Every officer shall take and file the oath of office
required by law, and every judicial officer of the unified
court system, in addition, shall file a copy of said oath 
in the office of court administration, before he shall be

entitled to enter upon the discharge of any of his official
duties. An oath of office may be administered by a 
judge of the court of appeals, the attorney general, or by
any officer authorized to take, within the state, the
acknowledgment of the execution of a deed of real 
property, or by an officer in whose office the oath is
required to be filed or by his duly designated assistant, or
may be administered to any member of a body of officers,
by a presiding officer or clerk, thereof, who shall have
taken an oath of office. An oath of office may be 
administered to any state or local officer who is a 
member of the armed forces of the United States by any
commissioned officer, in active service, of the armed forces
of the United States. In addition to the requirements of
any other law, the certificate of the officer in the armed
forces administering the oath of office under this section
shall state (a) the rank of the officer administering the
oath, and (b) that the person taking the oath was at the
time, enlisted, inducted, ordered or commissioned in or
serving with, attached to or accompanying the armed
forces of the United States. The fact that the officer
administering the oath was at the time duly commissioned
and in active service with the armed forces, shall be 
certified by the secretary of the army, secretary of the air
force or by the secretary of the navy, as the case may be,
of the United States, or by a person designated by him to
make such certifications, but the place where such oath
was administered need not be disclosed. The oath of
office of a notary public or commissioner of deeds shall
be filed in the office of the clerk of the county in which
he shall reside. The oath of office of every state officer
shall be filed in the office of the secretary of state; of
every officer of a municipal corporation, including a
school district, with the clerk thereof; and of every 
other officer, including the trustees and officers of a 
public library and the officers of boards of cooperative
educational services, in the office of the clerk of the
county in which he shall reside, if no place be otherwise
provided by law for the filing thereof.

Failure to file the Oath of Office or the official
undertaking within 30 days after the commencement
of the term of office may result in the office being
declared vacant.

Public Officers Law §30(1)(h)
§ 30. Creation of vacancies. 

Continued on Page 10

Rules Regarding Oaths Cont…



Rules Regarding Oaths Cont…
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1. Every office shall be vacant upon the happening of 
one of the following events before the expiration of the
term thereof: 
h. His refusal or neglect to file his official oath or 
undertaking, if one is required, before or within thirty
days after the commencement of the term of office 
for which he is chosen, if an elective office, or if an
appointive office, within thirty days after notice of his
appointment, or within thirty days after the commencement
of such term; or to file a renewal undertaking within 
the time required by law, or if no time be so specified,
within thirty days after notice to him in pursuance of
law, that such renewal undertaking is required. The 
neglect or failure of any state or local officer to execute

and file his oath of office and official undertaking 
within the time limited therefor by law, shall not create
a vacancy in the office if such officer was on active duty
in the armed forces of the United States and absent from
the county of his residence at the time of his election 
or appointment, and shall take his oath of office and 
execute his official undertaking within thirty days 
after receipt of notice of his election or appointment, and 
provided such oath of office and official undertaking 
be filed within ninety days following the date it has 
been taken and subscribed, any inconsistent provision 
of law, general, special, or local to the contrary, 
notwithstanding. 
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(from page 39)
1) c
2) b
3) c
4) c
5) a
6) b
7) c
8) c

9) b [but about a third of adults with kids
in the car do it]

10) b [better suited for detecting drunk driving]

Bonus: b [might have been Judge Parker’s drive
had it not been for that tree that got in 
the way!]

Williamson Law Book
Company
790 Canning Parkway
Victor, New York 14564

Phone: 585.924.3400 Email: WLBCo@aol.com

Fax: 585.924.4153 Website: WLBonline.com

Custom printers for New York State Courts
Suppliers of:

Criminal / Civil Case File Folders
Available In:
Letter / Legal
Five Colors

Standard or Custom

Custom Receipt for Fine
Custom Laser Receipts

Legal Forms
Marriage Ceremonies
Parking Tickets

Supplying NYS Courts for over 140 years 21 Everett Road Extension21 Everett Road Extension

       Answers to Quiz of the M
onth



Local Judges Explore Problems of Veterans in Court
Members of the Dutchess County Magistrates Association
heard Retired Sergent Gary Flaherty, Director of the
Columbia County Veterans Service Agency, describe the
problems of returning veterans and their involvement with
local courts. Sgt. Flaherty told the local town and village
justices about services that are available to these vets from s’
Administration and other agencies.

Shown in photograph, standing from left to right, are Magistrates
Treasurer Hon. Frank Christensen (Town of Milan), Magistrates 
Past-President Hon. Christi Acker (Town of Pine Plains),  Magistrates
President Casey McCabe (Town of North East), Sgt. Flaherty,
Magistrates Vice-President Hon. Robert Rahemba (Town of Fishkill)
and Magistrates Secretary Ho. Frank Webber (Town of Stanford).
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About My County Association

Dutchess County 

Shown in photograph, from left to right are, Magistrates Treasurer 
Hon. Frank Christensen (Town of Milan), Magistrates Secretary 
Hon. Frank Weber, Jr. (Town of Stanford), Magistrates Past-President
Hon. Christi Acker (Town of Pine Plains), Judge Rowley and
Magistrates Vice-President Hon. Robert Rahemba (Town of Fishkill)

Chenango County 

President Jowdy joins
the Chenango County
Magistrates Association
for a dinner on April 9th
and presented Hon.
Joseph Palumbo with a
certificate of recognition
as he retires from the
Town of Afton after 
21 years of service.

Steuben County 

President Jowdy attended the Steuben County Magistrates
Association Dinner on April 10th.

Shown in photograph, from left to right are, Hon. Maryclaire Donovan
Frank; Retired Erwin Town Justice; 7th Judicial Special Counsel. Hon.
Patricia Horton; Campbell Town Justice; SCMA Secretary-Treasurer.
Hon. Yvonne Burton; Addison Town Justice; SCMA Vice-President. 
Hon. Michael Horton; Savona Village Justice; SCMA President, and 
Hon. Amel Jowdy; SMA President

The Dutchess County Magistrates Association welcomed the
Hon. John Rowley, chair of the New York State Bar
Association Judicial Assistance Committee. Judge Rowley
shared tips on coping with the pressures of being on 
the bench.
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Genesee, Orleans & Wyoming Counties
This was the third session over the last year
where pre-trial, trial and post-trial proceedings
were presented through the use of an actual
fact pattern and mock proceedings. Shown in
the photos are over 40 participants in Saturdays
session being instructed by Dan Killelea Esq.
(in photo) with proceedings being conducted
in the afternoon session by Wyoming
County Judge Michael Mohun and Orleans
County District Attorney Joseph Cardone.

This is a great example of what
multiple counties can achieve to
attain quality while utilizing
quality trainers that can reach out
to more attendees in one session.
Thanks to all that attended 
and participated in the training 
along with the cooperation and
approval of the Office of Justice
Court Support.

Third from right, Olga Dougherty, widow of Hon. 
James Dougherty, former VJ Malverne and former
President of Nassau County and New York State
Magistrates Associations; to the right of Mrs. Dougherty,
Linda McCartney, recipient of The James J. Dougherty
Award as Outstanding Magistrate Court Clerk; and 
surrounding Mrs.Dougherty and Mrs. McCartney from
left to right are Hon. Joseph J. Sperber, VJ East Williston,
retiring President; Hon. John Reali, VJ Sea Cliff and past
President; Hon. Lisa Confusione, AVJ Malverne, Director,
who presented the Dougherty Award to Mrs. McCartney;
Hon. James Frankie

L to R, Hon. Jon R. Mostel, AVJ Great Neck, Treasurer; Hon. Alyson K. Adler, 
VJ Sands Point, Director; Hon. Marilyn Genoa, VJ Old Brookville, Director; 
Hon. Jack M. Martins, Senator, 7th District, NYS SEnate; Hon. John P. O’Shea, VJ
Mineola, President; Hon. Thomas A. Adams, Administrative Justice, Supreme
Court, Nassau County; Hon. Marie G. Santagata, retired Justice, County Court,
Nassau County, retired AVJ Westbury, Dean CJE Emeritus; Hon. Susan Katz Richman,
AVJ Sea Cliff, Secretary; Hon. Robert G. Bogle, VJ Valley Stream, Dean CJE; 
Hon. Joseph J. Sperber, VJ East Williston, retiring President.

L to R, Hon. Robert G. Bogle, VJ Valley Stream, Dean CJE; Hon. 
Michael A. Montesano, Assemblyman 6th District, NYS Assembly; 
Hon. Joseph J. Sperber, VJ East Williston, retiring President; Hon. 
Steven G. Leventhal, AVJ Lattingtown and Massapequa Park, recipient 
of The Frank J. Santagata Award as Outstanding Magistrate; Hon. 
Marie G. Santagata, who presented the award to Judge Leventhal; Hon.
Thomas A. Adams, Administrative Justice, Supreme Court, Nassau County;
Hon. John P. O’Shea, VJ Mineola, President; Hon. John P. McEntee,
President-Elect, Nassau County Bar Association.

Nassau County
Nassau County Magistrates
Association Installation Dinner.
Many elected officials were
present for the installation of
Officers and the presentation
of the James Dougherty Award
awarded to Linda McCartney,
the clerk from the Village of
Malverne.
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To all of our Magistrates and Friends:

As you probably are aware by now, because of Lou’s health issues, we came to a point in our lives where it was
time to sell the business that we were asked to start and run since 1989 for the association and all the
members. It was sold to the Hon. Steve Poli, from Camillus, NY, who will take over our whole product line.

We wish to thank all of you for your support and suggestions over the years. It was a difficult decision,
but one that had to be made.

We wish all of you the best and we will surely miss your friendships.

Best regards,

Lou and Ellen
Amarosa Specialty Products

Imprinted Sportswear, has been selected to provide the specialty
products to the Magistrates Association.

We wish Judge Lou Amarosa and his wife Ellen the best in their retirement. They
provided the Magistrates with specialty products for the past 25 years. Thank you
both for exemplary service.

I am Steve Poli, owner of “Imprinted Sportswear”;
Background: Retired from phone company – 25 years

Former Court Clerk – 3 years
Present Town Justice – 20 years
Apparel – Specialty business – 28 years

I thank the Executive Committee for selecting me, and look forward to serving
your needs. Please continue to use the existing order forms, until the product lines
are combined, with the exception of the contact information listed above. I look
forward to serving you.

Regards,
Steve Poli

ImprintedSPORTSWEAR
P.O. Box 431 Phone: (315) 487-0394
Camillus, NY 13031 Fax: (315) 487-2856
slpoliimprintedsportswear@hotmail.com
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Rule 100.3(C)(3) of the Rules of the Chief Administrator
prohibit a Judge from appointing any person to his or her staff
who is within the fourth degree of relationship to either the
Judge or the Judge’s spouse. The rule carves out an exception
for Town and Village Justices as follows:

Nothing in this paragraph shall prohibit appointment of the
spouse of the town or village justice, or other member of
such justice’s household, as clerk of the town or village court

in which such justice sits, provided that the justice obtains
the prior approval of the Chief Administrator of the Courts,
which may be given upon a showing of good cause. 

If you are a Justices who currently has a relative serving as
Court Clerk and have not received prior approval, we urge
you to use this application and submit it for approval as
soon as possible.

Relatives Serving as Court Clerks



Summer 2014 - The Magistrate

16

Check Credit Card

CC#________________________________Exp_____________

Name:_______________________________________________

Address:_____________________________________________

____________________________________________________

City:_________________________ State:_____ Zip:_________

Phone:______________________ Fax:____________________

Email:_______________________________________________

# Of Rooms_______________ # Of People Per Room________

Roommate(s)_________________________________________

____________________________________________________

Arrival Date:_________________________________________

Departure Date:_______________________________________

Special Needs:________________________________________
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Only a short time before one of  the best conferences yet!

Don’t miss the 2014
NYSMA Conference! 

For reservations: Complete the “Reservation Form” enclosed in this issue and fax to (315) 475-2266 – or mail to:

Sheriton Syracuse University Hotel, Attn: Reservation Department, 801 University Avenue, Syracuse, NY 1321-1720.

Be sure to include your “tax exempt form.”

When: Sunday September 21 through Wednesday September 24, 2014
Where: Sheraton Syracuse University Hotel and Conference Center

801 University Ave • Syracuse, NY 13210 • United States

*Book early because you want to be in the main facility! This hotel sells out even when there is no conference
being held. Last time it sold out all remaining rooms to the public within two hours of our hold release. There is
a well-appointed overflow property, the Genesee Grand, with shuttle service to our conference site for those who
miss the cutoff date.

While at the conference you will be able to:

B Identify ways to improve your judicial conduct on & off the bench; 
B See what’s current in the latest software/ technology, etc.;
B Meet the people who’ve written the articles, decisions, and emails you have read;
B Tell judges what you are doing and find out what they are doing; and
B Attend many training sessions: We have some new training topics this year that you requested! 

Syracuse is centrally located so extreme travel times and thus costs will be somewhat mitigated for most. There is
a modern transportation center for train and bus arrivals, as well as an airport.  The hotel will provide free shuttle
service to and from each.   

Make sure you stay at the Syracuse Sheraton conference hotel. While it’s less expensive
to stay with a friend who lives close-by, being at the conference allows you to:

B Pop up to your room to catch your breath between academic and social activities;
B Spontaneously accept invitations to extra conference social activities;
B Be ready to meet new people or old acquaintances in the hotel elevator, lobby, gym, or at the social

functions; and
B Have the opportunity to participate in educational and social functions that are challenging, fun, 

scholarly and social.

Annual Conference

Continued on Page 18

By: Carrie O’Hare & Hon. David Kozyra
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After spending all day in classes, you will be busy every night!

B Welcome reception prior to Sunday night’s dinner;
B New York wine and cheese tasting party prior to Monday night’s dinner;
B Gala Reception and Installation Banquet – Tuesday night;

Reimbursement
For judges not living within 35 miles of the conference site, State reimbursement forms will be handed out at the
Annual Business Meeting on Monday night. Specific dollar amount towards one day of lodging, full mileage reim-
bursement at current rate per mile and tolls, plus – some meals in commute if certain travel times are met.

Golf
Take advantage of some of the finest golf facilities Central New York has to offer while attending the Conference! If
your schedule permits, contact Judge Anthony Lavelle at 315-436-8403 or e-mail to: anthony@lavellelaw.com.  Judge Lavelle
will be coordinating groups and tee times.  Please call before the conference dates if you can to insure your preferences.

Be prepared to find the conference enjoyable and professionally rewarding! 

Mandatory Training for Town & Village Justices
NYSMA offers the mandatory core classes with live training as well as many elective courses at our annual conference. We
encourage you to join us for these conferences, you not only receive the mandatory training but it gives you the opportunity
to have discussions with your colleagues regarding your work related issues. 

Justices are required to earn at least 12 CJE credits each year. Six (6) of the 12 must be earned by successfully completing
6 hours of an advanced training program (Core A or Core B) either in-person or on-line. Additionally, all non-attorney
justices must achieve a passing grade on one Assessment. The Assessment can also be taken in-person or on-line. 

The remaining 6 elective credits may be earned several different ways. Justices may take the other Core advanced training
program (Core A or Core B) given that year. Justices may also take elective courses which have been pre-approved for
CJE credits (local district training, web-casts, approved magistrate's meetings, etc.) 

Please note, Nassau County Justices are only required to obtain a total of 6 credits, which must be obtained by attending
or viewing 6 hours of Core credit courses.

• To obtain Continuing Judicial Education (CJE) credits online or to take an Assessment, you must visit the MYCJE 
web-site at http://mycje.efrontlearning.com.

• For those of you who have not yet ventured into this new system the MyCJE Administrator has provided some 
helpful hints below:

• Your username/login name is the same as the first part of your UCS email account. For example, if your UCS email
address is JJones@nycourts.gov, then your login name is JJones.

• On the log in page, click on the words: “I forgot my password” beneath the “logon” button. Within a few minutes, you
will receive an auto-generated email with further instructions on how to obtain a new password. (This will be sent to
your GroupWise email address) Please be mindful that passwords are always case sensitive. Alternatively, you may
email MyCJE@nycourts.gov and request a new password. Your email will be answered within one day.
• Once you are in the program feel free to explore.
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 Name of hotel or motel Dates of occupancy

   From: To:
 Address (number and street) City State ZIP code Country

Certification: I certify that I am an employee of the department, agency, or instrumentality of New York State, the United States government, or the political 
subdivision of New York State indicated below; that the charges for the occupancy of the above business on the dates listed have been or will be paid 
for by that governmental entity; and that these charges are incurred in the performance of my of�cial duties as an employee of that governmental entity. 
I certify that the above statements are true, complete, and correct, and that no material information has been omitted. I make these statements and issue 
this exemption certi�cate with the knowledge that this document provides evidence that state and local sales or use taxes do not apply to a transaction or 
transactions for which I tendered this document, and that willfully issuing this document with the intent to evade any such tax may constitute a felony or 
other crime under New York State Law, punishable by a substantial �ne and a possible jail sentence. I understand that the vendor is a trustee for, and on 
account of, New York State and any locality with respect to any state or local sales or use tax the vendor is required to collect from me; that the vendor is 
required to collect such taxes from me unless I properly furnish this certi�cate to the vendor; and that the vendor must retain this certi�cate and make it 
available to the Tax Department upon request. I also understand that the Tax Department is authorized to investigate the validity of tax exemptions claimed 
and the accuracy of any information entered on this document.

Governmental entity (federal, state, or local) Agency, department, or division 

 Employee name (print or type) Employee title Employee signature Date prepared

ST-129
(4/12)

New York State Department of Taxation and Finance

New York State and Local Sales and Use Tax

Exemption Certificate                        
Tax on occupancy of hotel or motel rooms

Instructions
Who may use this certificate
If you are an employee of an entity of New York State or the United 
States government and you are on of�cial New York State or federal 
government business and staying in a hotel or motel, you may use this 
form to certify the exemption from paying state-administered New York 
State and local sales taxes (including the $1.50 hotel unit fee in New 
York City). This does not include locally imposed and administered 
hotel occupancy taxes, also known as local bed taxes.

New York State governmental entities include any of its agencies, 
instrumentalities, public corporations, or political subdivisions.

Agencies and instrumentalities include any authority, commission, or 
independent board created by an act of the New York State Legislature 
for a public purpose. Examples include:

Public corporations include municipal, district, or public bene�t 
corporations chartered by the New York State Legislature for a public 
purpose or in accordance with an agreement or compact with another 
state. Examples include:

Political subdivisions include counties, cities, towns, villages, and 
school districts.

The United States of America and its agencies and instrumentalities 
are also exempt from paying New York State sales tax. Examples 
include:

Other states of the United States and their agencies and political 
subdivisions do not qualify for sales tax exemption. Examples include:

To the government representative or employee 
renting the room 
Complete all information requested on the form. Give the completed 
Form ST-129 to the operator of the hotel or motel upon check in or 
when you are checking out. You must also provide the operator with 
proper identi�cation. Sign and date the exemption certi�cate. You may 
pay your bill with cash, with a personal check or personal credit card, 
with a government voucher, or with a government credit card.

Note: If, while on of�cial business, you stay at more than one location, 
you must complete an exemption certi�cate for each location. If 
you are in a group traveling on of�cial business, each person must 
complete a separate exemption certi�cate and give it to the hotel or 
motel operator.

To the hotel or motel operator
Keep the completed Form ST-129 as evidence of exempt occupancy 
by New York State and federal government employees who are on 
of�cial business and staying at your place of business. The certi�cate 
should be presented to you when the occupant checks in or upon 
checkout. The certi�cate must be presented no later than 90 days 
after the last day of the �rst period of occupancy. If you accept 
this certi�cate after 90 days, you have the burden of proving the 
occupancy was exempt. You must keep this certi�cate for at least 
three years after the later of:

certi�cate applies; or

This exemption certi�cate is valid if the government employee is 
paying with:

Do not accept this certi�cate unless the employee presenting it shows 
appropriate and satisfactory identi�cation.

This form may only be used by government employees of the United States, New York State, or political subdivisions of New York State.

Substantial penalties will result from misuse of this certificate.
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You Must Receive Prior Approval To Attend
Section 77-b of the General Municipal Law authorizes the governing board of any municipality, by majority vote,
to authorize any of its members, any officer or employee, or any other person who has been elected pursuant 
to law to a public office for which the term has not commenced, to attend a conference as defined in Section 
77-b(c). The authorization must be by resolution adopted prior to such attendance (General Municipal Law
§77-b[2]). The governing board, however may delegate its power to authorize attendance to any executive 
officer or administrative board.

Even Your Registration Fee Can Be Reimbursed
Subdivision 3 of section 77-b provides that all actual and necessary registration fees, all actual and necessary
expenses of travel, meals and lodging and all necessary tuition fees incurred in connection with attendance at a
conference shall be a charge against the municipality and the amount thereof shall be audited, allowed and paid
in the same manner as are other claims against the municipality.

New York State Picks Up a Portion of the Tab
The Office of Court Administration will reimburse each Justice who attends the Annual Meeting on Monday
afternoon for mileage, up to $108.00 for one day’s lodging and up to $61.00 for certain applicable meals. These
costs would lower the reimbursement required from your municipality.

Need A Cash Advance?
In addition to the authorization in subdivision 3 to reimburse for expenses previously incurred, subdivision 6 of
section 77-b expressly authorizes a municipality to provide for cash advances to persons duly authorized to
attend a conference for estimated expenditures for registration fees, travel, meals, lodging and tuition fees. If an
advance is provided, the officer or employee must submit an itemized voucher showing actual expenditures after
attendance. Also moneys advanced in excess of actual expenditures must be refunded to the municipality. If an
officer or employee fails to return such excess advance at the time of submitting the voucher or upon demand
after audit of the voucher, the municipality shall deduct the amount of the unreturned excess advance from the
salary or other money owed the officer or employee. Any itemized actual and necessary expenses in excess of the
cash advance may be paid after audit.

Municipality Won’t Pay? You Can Usually Deduct the Expense on Your Taxes
In most cases, expenses incurred in connection with attendance at this conference are qualifying work-related
expenses. Depending on your individual circumstances, conference related expenses can be deducted on
Schedule A if you itemize your deductions. We recommend that you discuss this with your tax preparer.

Does Your Town of Village Pay Your NYSMA Dues?
Pursuant to Op. St. Comp. 80-501, 10/29/80, with prior approval of your Town or Village Board, Association
dues may be a legitimate charge against a Town or Village.

Important
PLEASE BE SURE TO FILL OUT THE STATE EXEMPTION CERTIFICATE ON THE HOTEL REGISTRATION
FORM. (OTHERWISE YOU WILL BE BILLED FOR TAXES).

MAKE SURE YOUR MUNICIPAL PAYMENT VOUCHER IS ATTACHED TO THE HOTEL REGISTRATION
FORM. THIS WILL AVOID ANY PROBLEM AT CHECK OUT TIME.

Attendance At This Conference 
Is A Valid Town or Village Expense

Annual Conference



Dear Member,
As in the past, all certified sitting Justices, who are members in good standing of
NYSMA and registered for the conference, attending the New York State
Magistrates Association Annual Meeting on Monday, September 22th at 4:30
pm will  be reimbursed by the State through the Unified Court System for one 

(1) night of lodging and mileage at the current State rate, unless living within 
35 miles of the conference site. The remaining expense is eligible for reimbursement 

by your town or village. (Necessary expenses, including transportation,meals, room
and registration fees incurred by fully authorized municipal officials and employees are

properly reimbursable from municipal funds pursuant to §77-b of the General Municipal Law).

Accredited Advanced Training Courses will be offered by the NYS Unified Court system on Tuesday and
Wednesday. September 23 & 24, 2014 with the minimum of 6 elective credits offered.

In order to expedite registration, we urge you to Pre-Register.

FEES: Pre-Registration: $50.00:                On-site Registration: $75.00

All members participating in any portion of the conference are required to pay the fee, which covers the
many detailed arrangements necessary for a successful conference. For your convenience, receipts will be available
at our registration desk.

On behalf of President Jowdy and your Executive Committee members, we urge you to attend. It is a great time to
renew old acquaintances, make new ones, to learn, speak your thoughts, vote, enjoy — and help celebrate our
105th Anniversary.

Please note: Registration and Fees for the Conference and Hotel are separate.

• If you are not pre-registered, the Hotel will not hold a room

MAGISTRATE REGISTRATION FORM
The 105th Conference of the New York State Magistrates Association

Sheraton Syracuse University Hotel & Conference Center – Syracuse, NY

Name: __________________________________________________________________ Town Justice of: _____________________________________________

Address: ________________________________________________________________ Village Justice of: ____________________________________________

Address: ________________________________________________________________

City/State/Zip: __________________________________________________________ E-mail (Please Print): _________________________________________

County: ________________________________________________________________ Current Co. President: ________________________________________

Guest’s Full Name if Attending: ____________________________________________ Court Clerk: Y______  N______

NAME TAG WILL BE PROVIDED

TRAINING PART I: _______  PART II________ IS THIS YOUR FIRST CONFERENCE  Y_____ N_____
Fee: $50 must be received by 8/16/14 — Non-Refundable after 8/29/14

MAKE CHECKS PAYABLE TO: NYS Magistrates Association • 163 Delaware Avenue, Suite 108 • Delmar, NY 12054 
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Annual Conference



The following officers of the SMA will be elected at the Annual Conference

PRESIDENT ELECT • THREE VICE-PRESIDENTS • TREASURER • FOUR DIRECTORS

The SMA Nominating Committee seeks qualified members (sitting Town or Village Justices) for these
positions. Association members are asked to complete the form below, submit a current resume and indicate
why the judge(s) would be suitable candidate(s)for a leadership position in the SMA and return to:

Hon. Gary A. Graber — Chairperson, Nominating Committee
NYS Magistrates Association — 163 Delaware Ave., Delmar, NY 12054

Deadline: August 22, 2014              Nominations will not be accepted after this date

NOMINEE INFORMATION

Name:________________________________________ Position of: __________________________________

Present Judicial Title: ______________________________________________________________________

Municipality: Town/Village of: ______________________________________________________________

Submitted by: (name of member): ____________________________________________________________

Address: __________________________________________________________________________________

Please attach candidate(s) resume(s)

What’s Expected of New Directors

Four Directors of the Association will be elected at the Annual Meeting. The term of a
Director is three years. Occasionally, a vacancy requires that an additional Director must also
be elected to complete a partial term. 

Each Director will be expected to attend all five Executive Committee meetings which are
held each year.  Two of these meetings are held during each Annual Conference. The first is
held in the afternoon on the Sunday on which the conference begins. The second conference
meeting (which, of course, is the first meeting for Directors newly elected during the
Conference) is held in the morning of the Wednesday on which the Conference concludes.

Additionally, a Saturday Executive Committee meeting is held each December, March and
June at various locations throughout the State.  These locations are selected by the President.
Travel costs relating to the three Saturday meetings, including applicable lodging, will be 
reimbursed by the Association.

Each Director will be assigned to one or more of the Association’s committees by the
President and will be expected to participate as directed by the committee(s) chair(s). 
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Candidates
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Annual Conference

Eugene W. Salisbury
Magistrate of the Year Award

To: All Sitting Justices

It is June and time to look ahead to the 2014 Annual Magistrates Conference, which is in Syracuse, NY. One
of the highlights of the annual gathering is the presentation of the Magistrate of the Year award. This award,
recognizes a judge for contribution to the judiciary, as well as his or her community.

I am certain that each of you has knowledge of an individual who deserves to be considered for the award.
Who among you has contributed to the improvement and overall effectiveness of the judiciary? Who has
shown that contributing to the betterment of the community is what justice is all about? Who has gained your
association’s respect because of outstanding contribution?

Please consider and nominate a person that deserves this recognition. Keep in mind that this award depends
on the participation of each of you.

When considering your nomination(s), please consider the guidelines below.

Hon. Edward G. Van Der Water,  Chair of The 2014 Magistrate of the Year Committee

As a person:
…Do they display honesty, trustworthiness and behavior that
benefits a member of the judiciary?

…Do they command respect from others and show confidence
in their actions?

…Have they remained free of legal and ethical infractions and
troubles?

…Is this person considered to be a good solid citizen by the
members of his or her community?

As a judge:
…Have they remained free from even the appearance of
impropriety?

…Do they exhibit sound temperament, attentiveness, patience
and impartiality while on the bench?

…Have they been on the bench long enough to show that they
command the respect of their community electorate?

…Have they enhanced the integrity and knowledge of local
judicial community?

…Have they remained free of consideration of personal 
popularity or public notoriety?

…Do they command the respect of his or her peers as a judge?

…Has the Judge asserted sound and constructive leadership in
the Magistrates Association.

As a member of the judicial community:
…Have they actively participated in the local Magistrates
Association?

…Have they made a significant effort to enhance the integrity,
effectiveness and prestige of the Town and Village Courts? 

…Have they been involved in local or state level legislation
that leads to improving the judiciary?

…Has his or her contact with the public at large resulted in
constructive actions toward improving the Town and Village
Courts?

Applications should include a resume and other supporting
documentation and letters from the local judicial, legal,
and public officials who have knowledge of the nominee.
Supported self nominations are allowed.

Submit packages to:

New York State Magistrates Association
163 Delaware Avenue, Suite 108 • Delmar, NY 12054

Applications must be in by August 15, 2014
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If so please let us know. At the Annual Conference, members of the
Magistrates Association will be recognized for 20 or more years of service as a
magistrate. This is done in increments of five years; 20, 25, 30 etc.

The Membership and Pins Committee have been recognizing Justices who have
20 or more years of service as a Justice. The problem is, that we don’t know 
who some of you are. We do NOT have good records on when some of our 
members became a Judge. (They joined before we started computerizing our
records.) If you have more than 20 years and you have not received a pin* 
recognizing that fact, send your name, the name of your municipality, your home
address and the date that you first became a sitting Justice. Send the information
to the Membership and Pins Committee, NYSMA, 163 Delaware Avenue, Delmar,
NY 12054.

*Previous Recipients are on record and need not re-apply.

Member Name:___________________________________ Town/Village: ________________________________________

Address:______________________________________________________________________________________________

First Presided/Year:__________ County:___________________________________________Years of Service:__________

Comments: ___________________________________________________________________________________________

_____________________________________________________________________________________________________

President of County Association:_________________________________________________________________________

Signature:_______________________________________________  Date:________________________________________

Please Note: Deadline for Application is August 15, 2014

Send To: New York State Magistrates Association
163 Delaware Avenue, Suite 108

Delmar, NY 12054

NYSMA Member Recognition
Are You a Sitting Judge 

With 20 Or More Years Of Service?
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SAFE Act Resolution

WHEREAS, Magistrates, by virtue of their duties,
exposure and publicity are particularly vulnerable to
acts of violence from criminal elements of society
with whom Magistrates routinely interact; and

WHEREAS, the heightened risk faced by Magistrates
has been recognized and acknowledged by the New
York State Legislature in the enactment of section
120.09 of the Penal Law; and 

WHEREAS, the New York State Magistrates
Association views certain provisions of the Secure
Ammunition and Firearms Enforcement Act of 2013
(“S.A.F.E. Act”) as curtailing the rights and abilities
of law-abiding individuals to utilize firearms in lawful
self-defense; and

WHEREAS, the New York State Legislature has
implicitly acknowledged the limitations otherwise
imposed by the S.A.F.E. Act upon those charged with
upholding the law by providing certain exemptions
for law enforcement and retired law enforcement;

NOW, THEREFORE, BE IT RESOLVED, that the
New York State Magistrates Association calls on the
Governor and members of the State Legislature to
support legislation extending the S.A.F.E. Act law
enforcement exemptions to judges and retired 
judges (as defined by section 120.09 of the Penal Law)
within the State; and be it further

RESOLVED, that the New York State Magistrates
Association further calls on the Governor and members
of the State Legislature to support legislation extending
the term of any pistol permit held by a judge (as
defined by section 120.09 of the Penal Law)  for the
duration of the judge’s term in office, unless suspended
or revoked for misconduct; and prohibiting any 
licensing officer from imposing any carry restrictions
upon any judge or retired judge, absent a finding of
past or present misconduct.

See Advisory Committee on Judicial Ethics Opinion 
on Page 26
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Advisory Committee on Judicial Ethics

Opinion 13-189/14-02

January 30, 2014

Digest:    Under the circumstances presented, a justices’
association may not publically support repeal of a
controversial gun control law in its entirety, but
may publically support the repeal or amendment
of specific statutory provisions which affect the
administration of  justice. Individual judges may,
in their capacity as private citizens, publicly 
support the repeal or amendment of provisions
that directly affect their own personal interests,
subject to certain limitations.

Rules: 22 NYCRR 100.2; 100.2(A);  100.2(C); 100.3(A);
100.4(A)(1)-(3); 100.4 (C)(1); 100.5 (A)(1)(l), (iii);
100.5(A)(1)©)-(e), (h); Opinions 13-17; 13-07; 
10-153; 10-147; 10-130; 09-166; 09-131; 08-73; 
08-33; 06-93; 06-34; 04-24; 02-116; 99-158 
(Vol. XVIII); 98-160 (Vol. XVII); 98-05 (Vol. XVI);
97-36 (Vol. XV); 96-41 (Vol. XIV); 92-21 (Vol. IX).

Opinion: 
In Inquiry 13-189, a part-time town or village judge

asks whether a judges’ association may “publicly support a
bill introduced into the senate, and sponsored by a local 
senator, to change a NY State law or introduce new laws. At
the Committee’s request, the inquiring judge subsequently
clarified that the association wishes to seek repeal of the
Secure Ammunition and Firearms Enforcement Act or 2013
(the “SAFE Act”) in its entirety.

In Inquiry 14-02, another part-time town or village
judge asks whether a judges’ association may lobby for
repeal of specific provisons of the SAFE Act regarding 
re-registration requirements for sitting judges. The judge
explains the basis for the association’s interest in 
seeking amendment or repeal of these particular provisions
as follows.

We believe that it would be in the interest of 
the [a]dministration of [j]ustice to lobby for an
exemption of our judges [from the re-registration
requirements]. We have no state security in our
courts and several incidents of violence towards
local judges show the [need for] personal security.
The [SAFE Act] mandates re-registration every
five years and carries substantial expense [which]
would discourage our members from re-registering.
Therefore, we…wish…to be exempt from the 
re-registration requirement…so long as we are 
sitting judges. 

The inquiring judge in Inquiry 14-02 also asks, on behalf
of the association’s members, whether individual judges
may “lobby[] on their own to repeal certain other provisions
of the [SAFE] Act that might not directly affect the 
administration of the courts,” and if so, whether they may
be “identified as judges” when engaging in such activities.

A judge must always avoid even the appearance of
impropriety (see 22 NYCRR 100.2), must always promote
public confidence in the judiciary’s integrity and impartiality
(see 22 NYCRR 100.2[A]), and must not lend the prestige of
judicial office to advance the private interests of the judge or
others (see 22 NYCRR 100.2[C]). A judge’s judicial duties
takes precedence over all the judge’s other activities (see 22
NYCRR 100.3[A]), and therefore a judge’s extra-judicial
activities must not cast reasonable doubt on the judge’s
capacity to act impartially as a judge, detract from the 
dignity of judicial office, or interfere with the proper 
performance of judicial duties, and must not be incompatible
with judicial office (see 22 NYCRR 100.4[A][1]-[3]). A
judge must not directly or indirectly engage in any political
activity except as authorized by the Rules Governing
Judicial Conduct or by law (see 22 NYCRR 100.5[A][1][l]).
A judge may, subject to certain limitations, engage in 
political activity “on behalf of measures to  improve the law,
the legal system or the administration of justice” (see 22
NYCRR 100.5[A][1][iii]).1 A judge may also appear at a

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
4 EMPIRE STATE PLAZA, SUITE 2001

ALBANY, NY 12223-1450
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1 For example, a judge may not, in support of a measure to improve the law, the legal system, or the administration of justice: engage in partisan political
activity; participate in any political campaign for any office or permit his/her name to be used in connection with any activity of a political organization;
publicly endorse a candidate for public office; or contribute to a political organization or candidate (see Opinion 13-17; 22 NYCRR 100.4 [A][1][c]-[e], [h]).

public hearing before an executive or legislative body or 
official on such matters or when acting pro se in a matter
involving the judge or the judge’s interests (see 22 NYCRR
100.4[C][1]).

The Committee previously has advised that a judge or
judicial association may write to and lobby legislators on
matters concerning the improvement of the law, the legal
system or the administration of justice (see e.g. Opinions 10-
147 [rights of defendants before the justice courts]; 09-166
[prisoner healthcare]; 06-34 [benefits to incarcerated domestic
violence survivors who have been convicted of crimes against
their abusers]; 99-158 [Vol. XVIII] [impact of reduction in
mental health staff on the courts]; 96-41 [Vol. XIV] [retirement
benefits for non-judicial employees of the Unified Court
System]; see also Opinion 98-05 [Vol. XVI] [an association of
judges may engage a lobbyist to represent its members in
advocating legislation concerning the law, the legal system
and the administration of their courts]).

Accordingly, with respect to Inquiry 14-02 the Committee
concludes that a judges’ association may seek repeal or
amendment of specific SAFE Act provisions which affect
them as sitting judges, as such provisions clearly relate to
the administration of justice (see 22 NYCRR 100.5[A][1][iii];
100.4 [C][1]). In doing so, of course, the association must
avoid impermissible political activity (see e.g. Opinions 13-17
[judge may not sign a legislator’s petition regarding a proposed
change in the law, where “the petition is framed as a partisan
political initiative designed to garner statements of public
support for the individual legislator”]; 08-73 [judge may not
form a Political Action Committee to advance and influence
legislative initiatives that affect the courts and the judiciary];
(see also generally 22 NYCRR 100.5[A][1][c]-[e], [h]).

By contrast, with respect to Inquiry 13-189, the
Committee concludes that a judges’ association may not
seek repeal of the SAFE Act in its entirety, as the law, when
considered as a whole, appears to relate primarily to highly
controversial gun control issues which do not clearly 
and directly implicate the law, the legal system or the
administration of justice within the meaning of the
Committee’s prior opinions (see Opinions 10-130 [judge
may not advance legislative agenda of an organization
which promotes safety standards and administrative reform
in the sport of boxing]; 96-160 [Vol. XVII] [judge may 

not participate in lobbying efforts in support of legislation
establishing library district to be financed by a tax levied on
local residents]).

Finally, with respect to the question of whether individual
judges may “lobby[] on their own to repeal certain other
provisions of the [SAFE] Act that might not directly 
affect the administration of the courts,” and if so, whether
they may be “identified as  judges” (inquiry 14-02), the
Committee has previously advised that a judge, in his/her
capacity as a private citizen, may speak at public hearings
and write to elected officials about a proposed power line
that will be located about one quarter mile from the judge’s
house (seeOpinion 06-93); voice his/her opinion at a planning
board meeting about a proposal to re-zone commercial 
property located near property the judge owns (see Opinion
92-21 [Vol. IX]); and speak about a proposed zoning change
at various public forums as to the effect of the proposed 
zoning change on the judge’s property (see Opinion 02-116).
A judge also may write to the State Division of Transportation
to express support for installation of a traffic light to ease
congestion on a road near the judge’s home (seeOpinion 97-36
[Vol. XV]) and may write a letter to the State Liquor Authority
opposing renewal of a liquor license for an establishment
located near the judge’s home (see Opinion 04-24).

Accordingly, the Committee concludes that individual
judges may also express their views on repeal of specific 
provisions of the SAFE Act “solely as…private citizen[s]
whose personal interests will be affected” (Opinion 08-33),
and in doing so, may not use official stationary or refer to
their judicial office (see Opinions 08-33; 06-93; 97-36 
[Vol. XV]). As always, the judges must avoid impermissible
political activity (e.g. Opinions 13-17; 08-73; 22 NYCRR
100.5[A][1][c]-[e], [h]). Where, as here, the legislation is
highly controversial, a judge must also be mindful that
his/her extrajudicial activities must not “detract from the
dignity of judicial office, interfere with the performance of
judicial duties, or undermine public confidence in the
judge’s ability to remain impartial” (Opinion 10-153; see
also 22 NYCRR 100.4[A][2]-[3]). That is, judges must 
not insert themselves unnecessarily into the center of 
controversy, for example, by taking a position that is “so
controversial that it is incompatible with judicial office”
(Opinion 13-07).
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Opinion 14-12

January 30, 2014

Digest:    Although a judge may advise defendant orally 
of all his/her options, including the right to 
plead not guilty and proceed to trial, and may
permit the prosecutor to offer the defendant any
plea agreement that the prosecutor considers
appropriate under the circumstances, the judge
may not sua sponte advise defendants of a specific
plea agreement the judge anticipates the prosecutor
will offer and explain its purported advantages.

Rules: 22 NYCRR 100.1; 100.2; 100.2(A); Opinions 13-33;
12-68; 10-113; 09-118; 08-11; 00-95 (Vol. XIX); 
96-132 (Vol. XV).

Opinion: 
A judge who frequently presides over matters involving

traffic tickets asks whether he/she may, in the course of
explaining the defendant’s options, advise a defendant that
the prosecutor “will, I believe, offer you a plea bargain on
this…ticket,” state or predict what the plea will be, and
inform the defendant that such a plea “is a less serious 
moving violation” than the one originally charged in 
several ways. Specifically, the judge would explain that the
anticipated plea bargain will involve fewer points, “the
potential fine will be reduced,” and it “will generally not
affect your insurance rate.” At the conclusion of his/her
remarks, the judge would ask the prosecutor to confirm
whether the plea described is being offered and then ask the
defendant if he/she wishes to accept the offer.

A judge must always uphold the integrity and 
independence of the judiciary (see 22 NYCRR 100.1), avoid
even the appearance of impropriety (see 22 NYCRR 100.2)
and promote public confidence in the judiciary’s integrity
and impartiality (see 22 NYCRR 100.2[A]).

The Committee has consistently advised that judges
must maintain their independence from prosecutors and not
participate in “what essentially the work of the prosecutor’s
office” (Opinion 00-95 [Vol. XIX]; accord Opinions 12-33;
12-68; 10-113). Thus, a judge or court clerk may not distribute
the prosecutor’s printed materials to defendants or otherwise
assist a prosecutor in implementing his/her plea reduction
procedures (see e.g. Opinions 13-33 [the court may not 

“simply advise” a defendant of a police department’s 
procedures for seeking a plea reduction without including all
of the defendant’s options]; 12-68 [the court may not 
distribute an informational packet the prosecutor has 
prepared to inform defendants how they may request a plea
reduction]; 10-113 [a judge may not designate the court clerk
to advise defendants of any plea agreement the prosecutor
will offer]; 8-11 [a judge may not implement a procedure the
district attorney developed to facilitate defendant’s pleas to
lesser charges in traffic matters that would eliminate the
need for the district attorney’s office to appear in court]; 00-
95 [Vol. XIX] [a judge must “decline to involve the court in
the dissemination of documents by and on behalf of the 
prosecutor’s office,” but may use official Unified Court
System forms informing defendants of all available options]).

Of particular note here, the Committee has specifically
advised that “the court should not be the source or inspiration
for a plea agreement as it would create an appearance of 
partiality and an indication that the judge is predisposed
towards the defendant’s guilt” (Opinion 09-118; see also
Opinion 96-132 [Vol. XV] [“the justice should be careful to
leave the initiation and conduct of plea negotiations to the
person whose duty it is to prosecute the charge”]).

Thus, the inquiring judge may not sua sponte state or
predict what plea bargain the prosecutor will offer to the
defendant and then turn to the prosecutor for confirmation
that the judge is correct, as this would create a strong 
impression that the judge is the true “source or inspiration
for the plea agreement” (Opinions 13-33; 09-118). The
inquiring judge’s proposal to undertake sua sponte explanation
of the purported advantages of accepting the anticipated plea
offer only further reinforces the impression that the judge is
participating in “what is essentially the work of the prosecu-
tor’s office” (Opinion 00-95 [Vol. XIX]; see also Opinions 
13-33; 12-68; 10-113).

Accordingly, the Committee concludes that although the
judge may advise the defendant orally of all his/her options,
including the right to plead not guilty and proceed to trial
(see Opinion 13-33) and may permit the prosecutor to 
offer the defendant any plea that the prosecutor considers
appropriate under the circumstances, the judge may not sua
sponte advise defendants of a specific plea agreement the
judge anticipates the prosecutor will offer and explain its
purported advantages.
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This Opinion was a response to an article appearing in the 2013, 
winter edition of the Magistrate which set forth introductory com-
ments I make immediately before calling my traffic Court calendar. As part
of those remarks I have in the past stated that the Prosecutor will, I
believe, offer a reduced plea and then go on to explain the potential
advantages of a reduction. These remarks were the result of a complacency
developed on my part by the fact that in my 13 years on the bench the
DA has, almost without fail, offered plea reductions on traffic violations.
I would note that I have always included a statement concerning the 
litigants right to a fair trial if the DA’s proposal was not acceptable. As
a result of the above Opinion I have modified my comments to comply
with my obligation to not only be fair and impartial at all times, but to

avoid even the appearance of something less. I apologize to all of my 
judicial colleagues who may have been influenced by the criticized 
portions of my opening remarks. I also apologize to any litigants who
have appeared before me who may have received even a hint of an
impression that i was in league with the prosecutor, predisposed to
his/her guilt, or anything but fair and impartial.

Respectfully submitted
David A. Murante

Opinion 13-28

March 14, 2013

Digest:    It is inconsistent with the Rules Governing
Judicial Conduct for a town supervisor to also
serve as a security officer for the town court. 

Rules: 22 NYCRR 100.2; 100.2(A);  Opinions 12-53; 
10-42; 06-01; 03-21

Opinion: 
The inquiring part-time town judges have asked whether

they may permit the town supervisor to provide security for
the town court. They note that this arrangement would
result in the same individual serving simultaneously as a
town court employee and as chair of the town board of the
same town.

A judge must always avoid even the appearance of
impropriety (see 22 NYCRR 100.2) and promote public 
confidence in the judiciary’s integrity and impartiality (see
22 NYCRR 100.2[A]).

The committee has previously advised that a town court
bailiff should not serve on the town board (see Opinion 06-
01). In addition, the Committee has advised that a town court
clerk should not serve on the town board (seeOpinion 10-42)
or serve as deputy town supervisor (see Opinion 12-53), and

a village court clerk should not serve on the village board of
trustees (seeOpinion 03-21). In each instance, the Committee
concluded that the positions are ethically incompatible.

In Opinion 12-53, discussing and synthesizing these and
other prior opinions, the Committee identified several 
potential conflicts when a town to village court employee
serves on the executive body of the town or village: (1) a 
possible perception that the court employee is in a position
to influence the decisions of the executive body; (2) if the
position appears to provide a court employee with influence
over payment of court expenses and salaries to the judges
who are supervising the court employee, this could 
significantly compromise at least the appearance of judicial
independence and may also undermine the judge’s “capacity
to fully meet” their ethical obligation to supervise the
employee;1 and (3) a potentially “strong appearance of
impropriety and or partiality” if the extra-judicial office
referred to is one which directly involved the enforcement of
local laws, and the court in which the employee is employed
has jurisdiction in this area (Opinion 12-53).

For similar reasons, the Committee concludes that the
position of town court security officer and town supervisor
for the same town are ethically incompatible under the Rules
Governing Judicial Conduct  (see Opinion 06-01 [town court
bailiff should not serve on the town board]; see also Opinions
12-53; 10-42; 03-21).

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
4 EMPIRE STATE PLAZA, SUITE 2001

ALBANY, NY 12223-1450

1 This is of particular concern where the court employee’s “duties are directly related to the ongoing activity in the courtroom” 
(Opinion 12-53)..
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Opinion 13-33

March 14, 2013

Digest:    Although court should not simply advise a 
defendant of a police department’s procedures
for seeking a plea reduction, the court may 
develop a form, without the police department’s
or other prosecuting Agency’s involvement’ 
listing all of a defendant’s opinions, including the
right to plead not guilty and proceed to trial and
distribute the form to defendants or to advise a
defendant orally of all his/her options.

Rules: 22 NYCRR 100.2; 100.2(A); Opinions 12-6; 10-
177; 10-113; 09-118; 00-95 (Vol. XIX; 99-82 (Vol.
XVIII); 96-132 (Vol. XV)

Opinion: 
The inquiring judge states that his/her local police

department prosecutes certain violations in the judge’s
court, and has established a process by which defendants
may seek a reduction or dismissal of the charges against
them. The judge asks whether it is ethically permissible for
the court to “advise [defendants] of the availability of the
process,” either on a defendant’s initial appearance before
the judge, or when the defendant goes to the clerk’s office to
ask what opinions are available to him/her.

A judge must avoid always avoid even the appearance of
impropriety (see 22 NYCRR 100.2) and must always 
promote public confidence in the judiciary’s integrity and
impartiality (see 22 NYCRR 100.2[A]).

The Committee has previously advised that judges must
maintain their independence from prosecutors and not 
participate or assist in “what is essentially the work of the
prosecutor’s office” (Opinion 00-95 [Vol. XIX]; accord
Opinion 10-113). Thus, a judge or court clerk may not 

distribute the prosecutor’s printed materials to defendants or
otherwise assist a District Attorney in implementing his/her 

plea reduction procedures (seeOpinions 12-68; 10-113; 00-95
[Vol. XIX]; 96-132 [Vol. XV]). The Committee has specifically
advised that “the court should not be the source or inspiration
for a plea arrangement as it would create an appearance of
partiality and an indication that the judge is predisposed
toward the defendant’s guilt” (option 09-118; see also
Opinion 96-132 [Vol. XV] [{the justice should be careful to
leave the initiation and conduct of plea negotiations to the
person whose duty it is to prosecute the charge”]).

The same principles apply here, where the local police
department serves as the prosecutor. Thus, the court should
not simply advise defendants of the police department’s 
procedures for seeking a plea reduction as this may create 
an appearance of partiality or an indication that the court is
predisposed towards a defendant’s guilt (see Opinions 09-
118; 96-132 [Vol. XV]).

However, it remains ethically permissible for the court
to develop a form, without the police department’s or other
prosecuting agency’s involvement, listing all of a defendant’s
options, including the right to plead not guilty and proceed
to trial; and to distribute that form to defendants or to advise
a defendant orally of all his/her options (see options 09-118;
00-95 [Vol. XIX]; 99-82 [Vol. XVIII]).

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
4 EMPIRE STATE PLAZA, SUITE 2001

ALBANY, NY 12223-1450
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Opinion 13-42

April 25, 2013

Digest:    The Rules Governing Judicial Conduct do not
prohibit a justice court from advertising for 
local not-for-profit organizations willing to
accept court placement of defendants to serve
community service sentences.

Rules: Criminal Procedure Law §§ 170.55(6), 390.30 (6);
Executive Law § 261; Judiciary Law § 212(2)(l);
Penal Law § 65.10(2); 22 NYCRR 100.2(A);
100.3(B)(1); 100.3 (B) (7); Opinions 120139; 92-
53 (Vol. IX).

Opinion: 
The inquiring judge says his/her justice court has

recently found it difficult to place defendants, who have
been sentenced to community service, with local not-for-
profit organizations.1 The judge asks whether it is ethically
permissible for the court to “run local newspaper or radio
ads” inviting local not-for-profit organizations “who would
benefit from and be willing to accept” individuals sentenced to
perform community service and “submit reports to the court”
to so notify the court. The advertisement would not promise to
place any defendants with such organizations.

A judge must always avoid even the appearance of 
impropriety (see 22 NYCRR 100.2) and must always promote
public confidence in the judiciary’s integrity and impartiality
(see 22 NYCRR 100.2 [A]). A judge shall be faithful to the
law and maintain professional competence in it (see 22

NYCRR 100.3[B][1]) and shall dispose of all judicial matters
promptly, efficiently and fairly (see 22 NYCRR 100.3[B][7]).

This inquiry is one of first impression for the
Committee.2 Given that judges may lawfully impose 
community services obligations under specified circumstances
to the extent authorized by law (e.g, Criminal Procedure Law
§§ 170.55[6], 390.30 [6]; Penal Law § 65.10[2]), the
Committee does not see any appearance of impropriety 
were a court to invite all local not-for-profit organizations 
to express their interest in accepting such placements, 
provided the advertisement does not reasonably create 
an impression that defendants will be placed with 
organizations that are not eligible to accept such placements.

Therefore, the Committee concludes that the Rules
Governing Judicial Conduct do not prohibit a justice court
from advertising for local not-for-profit organizations willing
to permit the court to place defendants with them in order to
complete their sentences of community service.

The Committee notes that it cannot comment on the
wording of proposed advertisement or on any administrative
or legal requirements that the inquiring judge may need to
consider (see Judiciary Law § 212[2][l]).

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
4 EMPIRE STATE PLAZA, SUITE 2001

ALBANY, NY 12223-1450

1 Judges may impose community service as a sanction for certain offenders in conjunction with specific dispositions imposed by criminal court (see e.g. Criminal
Procedure Law §§ 170.55[6] [as a condition of an Adjournment in Contemplation of Dismissal]; 390.30[6] [as a condition of probation]; Penal  Law § 65.10 [in addition to
incarceration of with restitution]).

2 The Committee has previously advised that a part-time judge may serve on the board of a county alternatives to incarceration program (see Opinions 12-139;
92-53 [Vol. IX). To the extent relevant here, one of the functions of such advisory boards is to identify eligible alternatives to incarceration, including community service 
programs (see Executive Law § 261 [1] [b]).

Judicial Ethics Opinion Cont…
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Decision & Order

STATE OF NEW YORK COUNTY OF SULLIVAN

TOWN OF LIBERTY TOWN COURT

PEOPLE OF THE STATE OF NEW YORK,

against DECISION & ORDER

ASHLEY FREESTONE,
Defendant,

Presiding

HAROLD J BAUMAN, Town Justice

Appearances:

MARK L. SCHULMAN, Esq., Attorney for Defendant

372 E. Broadway

Monticello, New York 12701

JOANNE GEROW, P.O., for People of State of New York

Liberty, New York 12754

FACTS

On September 19,2013 a “dangerous dog” complaint
pursuant to §121 of the New York Agriculture and
Markets Law was filed by Joanne Gerow, the Town of
Liberty Dog Control Officer, against Ashley Freestone
(“Defendant” or “Freestone”) with respect to a brindle,
mixed breed dog allegedly owned by the Defendant. The
Complaint revolves around an incident that allegedly
took place on September 17, 2013 on Carrier Street in
the Village of Liberty, New York. In essence the Complaint
alleges that Defendant’s dog attacked and injured 
John Zurawski.

The Complaint was presented to the Court and
on September 19, 2013 the Court signed a “Notice of
Hearing” to the owner of the dog under §121 of the
Agriculture and Markets Law scheduling a hearing for
October 1, 2013.  On September 18, 2013 Joanne Gerow,
the Liberty Dog Control Officer delivered the Summons
and Notice to Ashley Freestone. In addition, appearance
tickets were issued charging the Defendant with having

and maintaining an unlicensed and unvaccinated dog as
well as having a ferocious dog at large.

Defendant’s arguments boil down to the following
contention: Section 121 provides that the Court “shall
within five days” of being presented with a dangerous
dog complaint schedule and hold a hearing on the issue.
Since the Court did not hold a hearing within such 5 day
period, its failure to do so is jurisdictional and the
Complaint must be dismissed with prejudice.

The determination of Defendant’s motion thus
turns on an issue of statutory construction – namely,
what the word “shall” as used in §121(4) should be 
construed to mean. Accordingly, an examination of the
statute and its purposes are in order.

In general, §121 of the Agriculture and Markets
Law sets forth the legal means by which people may 
protect themselves and, to a certain extent, their domestic
animals from an attack by a dog deemed to be dangerous.
Sections 3 and 4 provide the mechanisms for an individual
to register a complaint “of an attack” by a dog with a
local dog control officer, and by which such officer may
bring a formal complaint to “any municipal judge or 
justice”. Subsection 4, which prescribes the mechanism
by which a formal complaint is made and ultimately
ruled upon, provides in pertinent part as follows: “Any
person may, and any dog control officer as provided in
subdivision three hereof shall, make a complaint under
oath or affirmation to any municipal judge or justice of
such attack, chasing or worrying.  Thereupon, the judge
or justice shall immediately determine if there is a 
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Continued on Page 34

probable cause to believe the dog is a dangerous dog and,
if so, shall issue an order to any dog control officer, peace
officer, acting pursuant to his special duties, or police
officer directing such officer to immediately seize such
dog and hold the same pending judicial determination as
herein provided. Whether or not the judge or justice
finds there is probable cause for such seizure, he shall
within five days and upon written notice of not less 
than two days to the owner of the dog, hold a hearing on
the complaint.”  

In the instant case it is undisputed that the 
hearing on the dangerous dog Complaint was not held
within 5 days of the Notice of Hearing. In essence,
Defendant argues that when the statute says that the
court “shall within 5 days…hold a hearing on the 
complaint” it means the court must hold a hearing with-
in that time frame or be forever barred from so doing. In
view of the salutary, protective purpose of the statute, the
court finds such a construction to be unreasonable.
Defendant’s contention is that the phrase contained 
in §121(4) that the hearing “shall” be held “within 
five days” should be construed as a mandatory and 
jurisdictional provision with which the court must 
comply as opposed to a merely instructional, directory
provision.  The legislature and the courts have provided
some guidance as to when terms used in a statute, even
if phrased in mandatory words, may nonetheless be 
considered nothing more than “mere instructions or
directions, inserted for convenience”. (McKinney’s
Statutes §171. As set forth in §171 of Statutes, the 
question of whether a statutory provision should be 
construed as mandatory or directory is determined by
legislative intent, particularly whether the statutory
objective would be achieved or defeated by construing a
term as mandatory as opposed to directory. As §171
states, “Mandatory provisions of a statute go to the 
jurisdiction of the person acting, while directory 
provisions are mere instructions or directions.”

Whether a given provision in a statute is 
mandatory or directory is to be determined primarily
from the legislative intent gathered from the entire act
and the surrounding circumstances, keeping in mind the
public policy to be promoted and the results that would
follow one or the other conclusion.  In this regard, 
however, it is said that the legislative intent does not

depend upon the language in which the intent is clothed,
and the fact that a statute is framed in mandatory words
such as “shall or “must” is of slight, if any, importance
on the question whether the act is mandatory or directory.
Thus mandatory words may be interpreted in a merely
permissive sense or vice versa.

Consistent with this legislatively prescribed 
rule of statutory construction, courts have long held
words such as “shall” to be merely instructive rather
than mandatory when a failure to do so would frustrate
the intended objective of this law, particularly when
such words are directed to a court or other branch of 
government.  Munro v. State of New York, 223 N.Y. 208,
214, 119 N.E. 444 (1918).  

As the United States Supreme Court held in
Railroad Co. v. Hecht, 95 U.S. 168, 24 L.Ed. 423 (1877),
when directed “against the government, the work ‘shall’,
when used in the statutes, is to be construed as ‘may’,
unless a contrary intention is manifest.” Closer to home
in the Third Department case of In re 121-129 Broadway
Realty, Inc., 43 A.D.2d 754, 349 N.Y.S.2d 1003 (3rd
Dept. 1973), the court construed an analogous provision
of the Human Rights Law which provided that the State
Division of Human Rights “within sixty days after a
complaint is filed…shall cause to be issued and served a
written notice, together with a copy of such complaint,
requiring the respondent or respondents to answer the
charges of such complaint and appear at a public 
hearing…” In 121-129 Broadway, it was undisputed 
that such notice was not served and a hearing was not
scheduled until over eight months after the complaint
was filed.  Nevertheless, the Appellate Division reversed
the court below and held that the 60 day time period for
service of the notice of hearing and scheduling the 
hearing were discretionary, not mandatory jurisdictional
provisions, and refused to dismiss the proceedings. In
construing the requirements of §297 of the Executive
Law, the courts have held that the provision for notification
of a hearing was directory and not mandatory.  This
interpretation is consistent with the general rule of 
construction which provides that provisions of a statute
which direct a public officer to do an act within a time
are held to be directory only and delay in performance
will not invalidate a proceeding or terminate jurisdiction
unless the statute so provides.

Decision & Order Cont…
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Under the mandatory construction urged by
Defendant, a court that did not hold a hearing within 5
days of the complaint, would be forever foreclosed from
determining the issue of whether the dog was dangerous
based on the facts alleged, and whether the public would
be entitled to protection from it.  Clearly, such a reading
would inhibit rather than assist in achieving the evident
statutory goal.  

DECISION

The question of whether a hearing on a dangerous
dog complaint should be held within five days of its
review by the court is a matter that is within the court’s
discretion.  Accordingly, in this case, the Court’s failure
to hold a hearing within five days of the filing of the
Complaint was not jurisdictional and does not entitle the
Defendant to dismissal.  

With regard to Defendant’s contention that the
Village of Liberty Code does not define a “ferocious dog”
renders the information defective and is misplaced.
Police Officer Simon has averred that Defendant has
committed the offense of “ferocious dog at large”.
Although not defined in Village Code, given the fact that
John Zurawski sustained “multiple punctures to his left
hand, a tear to his pants and a laceration to his left leg
requiring medical attention at urgent care” suggests the
ferocious nature of the dog.  Whether the subject dog 
is ferocious or not would be a question of fact to be 
decided upon trial.

Finally, the issue of whether the subject dog was
unlicensed and unvaccinated was based upon the 
personal knowledge of Officer Simon.  Whether indeed

the dog was unlicensed or unvaccinated is also a 
question of fact to be decided at the time of trial. If the
dog was licensed, it would be notably simple for the
Defendant to present the license that was in effect at the
time of the Complaint and then move for dismissal of
that particular charge.  

Accordingly, Defendant’s Motion is in all
respects denied.  A hearing on the dangerous dog 
complaint at which all parties are directed to appear is
scheduled for Tuesday, October 29, 2013 at 10:00 a.m.

The foregoing constitutes the Decision and order
of this Court.

An appeal from this judgment must be taken no
later than the earliest of the following dates: (1) thirty
days after receipt in court of a copy of the judgment 
by the appealing party, (ii) thirty days after personal
delivery of a copy of the judgment by another party to
the action to the appealing party (or by the appealing
party to another party), or (iii) thirty-five days after 
the mailing of a copy of the judgment to the appealing
party by the clerk of the court or by another party to 
the action.

Dated: October ___, 2013
Liberty, New York

Enter,

__________________________

Harold J. Bauman, Town Justice

Decision & Order Cont…

Glen Park’s Dominic Wisner, 4, Earns Hole-In-One
MYRTLE BEACH, S.C. — Four-year old Dominic Wisner of Glen Park scored a hole-
in-one at the Midway Par 3 Blue Course.

Dominic, the grandson of Judge Parker, was in Myrtle Beach for Spring break with his
family. Interestingly enough, he was using a State Magistrates logo golf ball which had
been bought for him by Judge Parker at Amarosa’s display at either the Potsdam 
training last summer or the conference last Fall. 
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Decision & Order

STATE OF NEW YORK COUNTY OF COLUMBIA

TOWN OF KINDERHOOK TOWN COURT

Town Court, Kinderhook County
PEOPLE OF THE STATE OF NEW YORK,

against NO. XX14.
APRIL 29, 2014

SANDRA J. REARDON,
Defendant,

Paul Czajka, Esq. by Robert Gibson, Assistant District Attorney,
Columbia County District Attorney, Hudson, for the People.

Gerstenzang, O’Hern, Hickey, Sills & Gerstenzang by
Thomas J. O’Hern, Esq., Albany, for defendant

DAVID A. DELLEHUNT, J.
*1 Defendant, Sandra Reardon, was charged with

Driving While Intoxicated in violation of Vehicle and
Traffic Law § 1192(3), Speed Not Reasonable and
Prudent in violation of Vehicle and Traffic Law §
1180(A), Driving Across Hazard Markings in violation
Vehicle and Traffic Law § 1128(D), and Failure to Keep
Right in violation of Vehicle and Traffic Law § 1120(A).
By letter dated February 12, 2014, the People move for an
order dismissing the instant case on the  grounds that they
decline to prosecute. The People have given no explanation
for their decision not to proceed but have now offered to
provide the same in camera to the Court. Defendant has
not submitted opposition to the People’s motion and orally
joined in the request for a dismissal. In the alternative,
defendant seeks to have the matter scheduled for a jury trial.

By way of background, the instant matter arose in
connection with a one car accident that occurred on
October 9, 2011 on County Route 21B North in the Town
of Kinderhook. Defendant suffered personal injuries in
the accident, was ejected from the driver’s seat, knocked
unconscious, and had to be airlifted to Albany Medical

Center Hospital. The DWI Bill of Particulars alleges that
defendant smelled of alcohol, the keys were in the ignition,
and alcoholic beverages were found in the vehicle. A blood
test was taken at the hospital on October 9, 2011 affirmed
that defendant had a blood alcohol content of .12 of one
per centum by weight of alcohol in her blood. Defendant
also allegedly made certain admissions when she regained
consciousness in the hospital.

The matter was originally assigned to Kinderhook
Town Justice Lisa Mills. Judge Mills recused and the 
matter was transferred to Kinderhook Town Justice 
James Carlucci. FN1 On or about November 15, 2011 the
people filed a CPL § 710.30 notice and announced 
readiness. On or about December 8, 2011, counsel for
defendant filed an Omnibus Motion; the people’s
responses to the motion were due April 17, 2012. On or
about December 29, 2011 the people served a copy of the
blood test on both defendant’s counsel and the Court, and
again announced readiness.

FN1. Former Kinderhook Town Justice
James Carlucci was hired as an Assistant
District Attorney in the Office of District
Attorney Paul Czajka commencing on
January 1, 2012. Accord Czajka v. Koweek,
100 AD3d 1136 (3d Dept. 2012), Iv. den. 20
NY3d 57 (2013).

Judges and Attorneys NOTE: THIS OPINION WILL NOT APPEAR IN A PRINTED VOLUME. THE
DISPOSITION WILL APPEAR IN A REPORTER TABLE.

Continued on Page 36
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In January 2012, the instant matter was transferred
to this Part of the Court. The parties were attempting to
reach a resolution of the case through the first ten
months of 2012 and the omnibus motion was held in
abeyance on consent. Thereafter, on November 20, 2012,
the matter was adjourned so that defendant could file a
motion to dismiss; it was agreed that the People would
file their responsive papers by March 19, 2013. On or
about January 8, 2013, defendant filed a motion to 
dismiss in the interests of justice pursuant to CPL §
170.40; the motion was returnable March 19, 2013. In
response to the motion the People filed a letter indicating
that they decline to prosecute the case and suggesting that
the motion is, therefore, moot. Thereafter, defendant
withdrew the motion to dismiss. Defendant next appeared
on September 17, 2013; on that date, defense counsel 
indicated that he was withdrawing all motions at the 
insistence of the District Attorney’s Office and requesting
a jury trial. The District Attorney’s Office reiterated that
it was declining to prosecute and would not be participating
in a trial. The Court informed the parties that it was ready,
willing and able to summon a jury for a trial and would
schedule a date certain for a time when both parties are
ready to proceed. The District Attorney’s Office has not,
however, to date indicated a readiness to proceed on any
assigned date.

*2 The parties cite Soares v. Carter, 113 AD3d 993,
979 N.Y.S. 2d 201 (3d Dept.2014) for the proposition
that is incumbent upon the Court to dismiss the instant
proceeding on its own motion in the interests of justice.
While an order dismissing an accusatory instrument
pursuant to CPL § 170.40(1) may be upon the motion of
the People, the Court, or the Defendant, CPL § 170.40[2]),
the Court must strike a sensitive balance between the
interests of the individual and those of the State. See,
People v. Gragert, 1 Misc.3d 646, 648 (2003). There must
be a compelling factor, consideration, or circumstance
clearly demonstrating that the conviction or prosecution
of the defendant would constitute an injustice. See, CPL
§ 170.40; People v. Clayton, 41 A.D.2d 204, 206 (2d
Dept.1973).The reasons for a  dismissal in the interests
of the justice must be real and compelling and fall 
within one of the enumerated factors set forth in CPL §
170.40.Soares v. Carter, 113 AD3d at 997 citing People v.
Rickert, 58 N.Y.2d 122, 128 (1983). A trial court’s 
discretion to dismiss in the interests of justice is an

undertaking to be sparingly exercised. People v. Litman,
99 A.D.2d 573, 574 (3d Dept.1984). A motion to dismiss
in the interests of justice should be granted only in that
rare and unusual case where it cries out for fundamental
justice beyond the confines of conventional considerations.
People v. Berrios, 160 Misc.2d 612, 614 (1994).

Here the parties have not articulated a single factor to
justify the dismissal of the instant case in the interests of
justice. The factors to be considered individually and 
collectively are set forth in CPL § 170.40(1) as follows:

the seriousness and circumstances of the offense;

the extent of harm caused by the offense;

the evidence of guilt, whether admissible or
inadmissible at trial;

the history, character and condition of the defendant;

any exceptionally serious misconduct of law 
enforcement personnel in the investigation, arrest
and prosecution of the defendant;

the purpose and effect of imposing upon the 
defendant a sentence authorized for the offense;

the impact of a dismissal on the safety or welfare of
the community;

the impact of a dismissal upon the confidence of the
public in the criminal justice system;

where the court deems it appropriate, the attitude 
of the complainant or victim with respect to the
motion; and

any other relevant fact indicating that a judgement 
of conviction would serve no useful purpose.

The DA’s offer to provide a reason for declining to 
prosecute in camera is incongruous. Defendant shares
DA’s desire to have case dismissed, leaving the Court to
question whether an in camera review is designed to
shield the rationale for the DA’s position from the public,
and thereby avoid any possible repercussions at the ballot 



Decision & Order Cont…

Summer 2014 - The Magistrate

37

box. See, Soares v. Carter, 113 AD3d 998. Even a plea 
outside the bounds of Vehicle and Traffic Law § 1192
requires a disclosure on the record of the rationale for
diverging from the statutory framework set up by
Legislature. See, Vehicle and Traffic Law § 1192(10).

*3 Although the Court is cognizant that the District
Attorney possesses broad authority and discretion over
all phases of a criminal prosecution, the Court cannot 
simply dismiss a case upon the grounds that the District
attorney declines to prosecute. See, People v. Douglass, 60
N.Y.2d 194 (1983); Donnaruma v. Carter, 41 Misc.3d
195, 969 N.Y.S.2d 755, 766 (2013), aff. Soares v. Carter,
113 AD3d 993, 979 N.Y.S.2d 201 (3d Dept.2014). Nor
can a prosecutor unilaterally decide, on its sole whim, to
withdraw a case once it has been commenced. see Soares
v. Carter, 113 AD3D at 996, citing People v. Extale, 18
N.Y.3d 690, 695 (2012); see also, People v. Cottini, 3
Misc.3d 1237(A), 2013 N.Y. Slip Op.5012(U) (2013), aff.
People v. Cottoni , County Court, Columbia County, April
10, 2014, Kowwek, J., Index No. 6228/13.

Contrary to the DA’s assertion, the statement that
the  prosecution declined to prosecute does not deprive
the Court of Jurisdiction, See, Donnaruma v. Carter, 41
Misc.3d at 207. The Legislature eliminated the doctrine
of nolle prosequi to protect the defendant from double
jeopardy and insure that there is not an abuse of power
by the District Attorney contrary to the public interest.
See, Soares v. Carter, 113 AD3d at 996, citing People v.
Douglass, 60 N.Y.2d 194, 202 (1983). The State
Legislature sought to insure that any proposed disposition
is above board, appropriate, and on the merits to forestall
the commencement of another prosecution at a different
time or place deemed more favorable to the prosecution.
Id. at 996; see also People v. Douglass, supra. Here, the
DA’s declaration that his office will not prosecute the
case has put defendant in the untenable position of 
relying upon a mere statement espousing the DA’s 
intentions, while forfeiting the protections afforded to
her by the Legislature.

Moreover, the DA has requested that the Court 
participate in the dismissal of charges for reasons to be
enumerated outside the earshot of the public. The Court
hereby declines the DA’s invitation, in order to fulfill 

its obligation to maintain the integrity of the system by
balancing the rights of the defendant against public
interest. Those charged, under our State Constitution
and the laws of the State of New York, with holding
District Attorney’s accountable are entitled to transparency
and openness in order to make informed judgements 
relative to the DA’s acts or omissions. See, People v. Shackleton,
40 Misc. 3d 1237(A), 2013 N.Y. Slip Op. 50911(U) 2013
WL 2450517 (2013) citing Donnaruma v. Carter, 41 Misc.
3d at 214; See also Soares v. Carter, 113 AD3d at 998.

Although the DA implies that this Court’s refusal to
grant instant motion creates a stalemate in contravention
of the defendant’s rights, the Court finds that defense
counsel possesses ample remedies to protect his client’s
rights under both the Criminal Procedure Law and 
applicable case law.  See, People v. McKenna, 76 N.Y.2d 59
(1990); CPL § 170.30; Soares v. Carter, 113 AD3d at 996-
998, citing N.Y. Const., Art. XIII, § 13; Executive Law §
63(2).

*4 Accordingly, the DA’s motion to dismiss is
denied in all respects. The foregoing shall constitute the
Decision and Order of the Court. Defendant is entitled to
be present at every stage of the proceedings. Any motion
not specifically addressed herein shall be deemed denied.

N.Y. Town Ct., 2014
People v. Reardon
Slip Copy, 2014 WL 1717100 (Table) (N.Y. Town Ct.),
2014 Slip Op. 50716 (U)
Unreported Disposition

Judges and Attorneys (Back to top)

Attorneys for Defendant

• Ohern, Thomas J.
Albany, New York 12203
Litigation History Report | Profiler

• Czajka, Hon. Paul
Hudson, New York 12534
Litigation History Report | Profiler



Summer 2014 - The Magistrate

38

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

4102
       

        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

4
       

        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 VEHICLE & TRAFFIC L

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 
QUICK CHART

VEHICLE & TRAFFIC L
TANEW YORK S
4102

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 
QUICK CHART

W AAW VEHICLE & TRAFFIC L
TE TAATE 

4
       

        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

iew sample pages atV

consequences. Used by thousands since 1997. 
violation,
alphabeticall
Chart 
THE       

        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

Please use Google Chrome or Firefox.
iew sample pages at

consequences. Used by thousands since 1997. 
penalties,jailfines,violation,

usetoeasyThis.yalphabeticall
accessUICKQvidesorropChart 

VEHICLETEAATETTASORKYNEWTHE       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

 WW
Please use Google Chrome or Firefox.

.QUICKCHARW WWiew sample pages at

consequences. Used by thousands since 1997. 
e  rregistration andlicenseandpoints,

sectionthevidesorpguideuse
numericallybothlawthetoaccess

ALTRAFFIC&VEHICLE       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

.NETT.QUICKCHAR

egistration 
, rr, numbesection

and numerically
k cQuiW AAW        

        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

Name

For Courts Only: Get the print AND online version for the price of just the book.

VEHICLE AND TRAFFIC L
 2014 NEW YORK SPlease send the

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

   LA

For Courts Only: Get the print AND online version for the price of just the book.

Please use Google Chrome or Firefox.

 to: W Quick Chart  t  A   L
TE ATTA 2014 NEW YORK S

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

VEHICLE & TRAFFIC VIOL

For Courts Only: Get the print AND online version for the price of just the book.

Please use Google Chrome or Firefox.

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

TIONS  AATIONS  VEHICLE & TRAFFIC VIOL

For Courts Only: Get the print AND online version for the price of just the book.

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

10% discount for 2 or more

sion)rs online ve’(include
T Quick Chart $25.00 ea.V &2014

(will not be sold)email address 

County

City / State / Zip

Address

Court/Firm

Phone #

Name

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

10% discount for 2 or more

______T Quick Chart $25.00 ea.

(will not be sold)

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

TED AATED MONTHWEBSITE UPD

TED ANAATED ANNUALBOOK UPD

TING AATING VIOLCOMMON BO

FROM JUDGE GRABER, TOWN OF DARIEN
TIONS W    AATIONS WITH FLOW CHART CMV VIOL

VEHICLE & TRAFFIC VIOL

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

YLLYTED MONTH

.  YLLYTED ANNUAL

TIONSAATIONSTING VIOL

FROM JUDGE GRABER, TOWN OF DARIEN
TIONS WITH FLOW CHART 

TIONS  AATIONS  VEHICLE & TRAFFIC VIOL

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

FROM JUDGE GRABER, TOWN OF DARIEN

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

e check payable to:  kMaak

her if necessary)c(Send vou
AL ENCLOSEDTTAL ENCLOSEDOT

10% discount for 2 or more

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

Cicero, NY 13039
6202 Diffin Rd

ettkA. SacMichael

______

______10% discount for 2 or more

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

or YOUR MONEY BACK
ACTION GUARANTEE FTISAATISAL STTAL STO

$25.00 YLLYT ONAAT ONPRICED 

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 

or YOUR MONEY BACK
ACTION GUARANTEE 

$25.00 

       
        
          

        

 

 
 

 

 

 
 

    
 

 

  

  

  
   
   

 
 

 



Summer 2014 - The Magistrate

39

_____  1.  Which accounts for the most motor vehicle crashes?
a. lack of vehicle maintenance   b. environmental factors   c. human error

_____  2.  Auto Alliance estimates that what percentage of crashes involve cell phone use?
a. less than 10%   b. about 25%   c. about 50%

_____  3.  A probationary driver convicted of a cell phone violation faces:
a. 8 points on his license   b. $500 fine   c. a 60 day mandatory suspension

_____  4.  A defendant who was allegedly playing a game on his iPhone while driving could be charged with a violation of VTL:
a. 1225b   b. 1225c   c. 1225d

_____  5.  With regard to the use of cell phones and electronic devices, the rules for commercial drivers as compared to 
Class D operators are?

a. more strict   b. less strict   c. pretty much the same

_____  6.  If you were driving along a city street, saw a brawl in front of a tavern and noticed a body lying near the curb, it
would be best if you:

a. ignored it all and kept going   b. kept going and called 911   

c. pulled the car over in front of the tavern and called 911

_____  7.  A plea bargain on a cell phone ticket:

a. can be anything   b. should be to a charge which has something to do with distracted driving   
c. is a three way agreement between the defendant, the prosecution and the judge

_____  8.  Which is the most common teen habit?
a. not wearing a seat belt   b. drinking and driving   c. texting

_____  9. Which group is most likely to text while driving?
a. adults 30-64 driving with children in the car   b. teenage boys 15-18   c. teenage girls 15-18

_____  10.  Which is the least effective enforcement tool for apprehending drivers who are texting while driving?
a. tall SUV’s   b. road blocks   c. finding high locations to stake out traffic

_____  Bonus  In the time it takes to send or receive a text, a driver going 55 mph is driving blindly for a distance equivalent of
a. a football field   b. the 400 meter dash [about 8’ short of a 1/4 mile]   
c. Judge Parker’s first drive of this golf season

Answers on Page 11

Direct inquiries to Judge Richard Parker at rmparker@nycourts.gov

Quiz of the Month This quarter’s quiz questions come from the Core A booklet on distracted driving. Choose
the correct answer.



Summer 2014 - The Magistrate

40



Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 
New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The
NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That
means violators may participate in the NYSP driver improvement program from any computer with an internet
Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the
integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven
curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two
parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,
there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000
people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in
motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the
NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per
year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of
Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace
productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs
and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3
percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

 
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com  www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 
 

NYSP Affiliations include: 
ounty Legislators and Supervisors (CLA ounties

deration of New York Insurance Professionals (FNYIP rk Federation of Professional Health Educators
(NYSFP ict Council 37 (DC3 vice Employees Association (CSEA) ls Administrators

Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in
35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you



163 Delaware Avenue, Suite 108
Delmar, New York 12054

  
      Leaders in Service & Training since 1974 

 
The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive 
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts, 
probation departments and individuals.  
 

Court Diversion – Awareness Programs 
Our programs/workshops can be used as a sentencing alternative or court avoidance tool. In addition 
employers can use our training materials as a valuable in-house employee training and development 
program. 
 
Theft/Consumer Awareness Workshop (Adults & Youth): 
Instructor led 4-6-8 hour class. Completion certificate available 
 
Anger Awareness Workshop Level 1 (Adults & Youth): 
Instructor led 6-8-16 hour class. Completion certificate available 
 
Alcohol/Drug Awareness Education Program (Adults only) 
Focus:  Important information on alcohol and other drugs .Instructor 
led 8 hour class. Completion certificate available 
 

 
Civic Responsibility Life Skills Program (Adults Only): 
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available 
 
Youth Success Workshop (Youth Only) 
Focus: Peer Pressure, Self-Image, Goal Planning & more 
Instructor led 4 hour workshop. Completion certificate available 
 

6 Hour Defensive Driving Classes (Available online or classroom) NTSI’s
 
New York Defensive Driving

 
course

 
contains the most current information on defensive driving, 

traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency

 
approved since 1979

.  
Attendees can receive 10% on liability insurance,

 
reduce up to 4 

points on their
 
license (if applicable) and certificate is good for 3 years.

 

 
For more information visit our website WWW.NTSI.COM or contact us at 

1.800.733.6874, email at ntsine@ntsi.com  or fax us at 718.720.7021 
201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314 


