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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

100.5 A Judge or Candidate for Elective Judicial Office Shall Refrain From Inappropriate
Political Activity

(A) Incumbent Judges and Others Running for Public Election to Judicial Office

    (ii) appear in newspaper, television and other media advertisements supporting his or her 
candidacy, and distribute pamphlets and other promotional campaign literature supporting his or
her candidacy;
     (iii) appear at gatherings, and in newspaper, television or other media advertisements with the
candidates who make up the slate of which the judge or candidate is a part;
     (iv) permit the candidate’s name to be listed on election materials along with the names of
other candidates for elective public office;
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Welcome to spring…
….hopefully. The
winter season cannot

end soon enough.  The snow
and frigid temperatures are,
with any luck, behind us. Two
days in February, Watertown,
New York, Jefferson County
had the distinction of having
the lowest temperature in the
lower 48 states, -34 degrees
and -36 degrees, without taking

into consideration wind chill.

I continue to attend as many county meetings as possible.
Special recognition and thanks go to Hon. Harold
Bauman, President-Elect, and Hon. Sherry Davenport,
First Vice-President, for representing NYSMA at the
Orange County Magistrates meeting and Cayuga County
Magistrates meetings respectively. I was not able to
attend, but the Association was fortunate to be represented
by two very qualified individuals.

December began with a meeting with Hon. Michael
Coccoma, Deputy Chief Judge, to discuss the current state
of the Action Plan for Justice Courts.  Joining me were
Hon. Edward Van Der Water and Hon. Tanja Sirago,
Executive Director – NYSMA. Together we reviewed
objectives and identified the accomplishments, objectives
that are in progress and those that still need to be addressed.

The Board of Directors met on December 6, 2014, in
Fayetteville, New York.  We were joined by the Hon.
Michael Sterio, Town Justice, Town of Oswego.  He was
invited to participate in the business and issues brought
before the Association.  We appreciated his willingness to
attend and offer his input.

On December 19, 2014, the Hon. Peter D. Barlet, on
behalf of the NYSMA, filed the Objection to Settlement 
in the case of Kimberly Hurrell-Harring vs. The State of
New York. On October 21, 2014, the Stipulation and Order
of Settlement had been signed by the parties. Then in
November the Court issued Amended Order Concerning
Class Notice and Other Matters pertaining to this case.  In
that Notice, Fairness Hearings were to be “held before

this Court as follows to determine whether the proposed
settlement is fair, reasonable, adequate and in the best
interest of the Class and should be approved by the Court,
and determine any other relevant matters that the Court
deems appropriate.”  This document is published in this
edition of The Magistrate.  

Judge Barlet and Hon. David Gideon, Second Vice
President, testified at the first hearing, which was held on
January 7, at the Supreme Court, Onondaga County,
Syracuse, NY.  It should be noted, NYSMA was the ONLY
organization in New York State that objected to the 
settlement and requested to be heard on the matter.  

The last of the four public hearings was held on January
15th in Albany, NY.  Judge Barlet, Hon. Tanja Sirago and
I attended. The presiding judge, Hon. Gerald W. Connolly,
Acting Supreme Court Justice recognized Judge Barlet
who reinforced our objections. Judge Connolly agreed
that NYSMA should be included in the planning process
of the settlement. NYS Office Indigent Legal Services 
is responsible for implementation. Also present at the
hearing was William J. Leahy, Director, NYS Office
Indigent Legal Services and representatives from the New
York Civil Liberties Union. 

Due to the efforts of Judge Barlet and Judge Gideon, the
NYSMA will be part of the process to implement the
changes this settlement will require.  We are fortunate to
have individuals like Judge Barlet and Judge Gideon 
willing to put forth their time and efforts.

The Legislative Committee is planning to visit the 
Capitol District to promote the Association’s Legislative 
objectives.  One of the legislative changes we have been
advocating is the amendment of the ABC Law 65-C.  As
of this printing, a new bill, S3600-2015, is currently in 
the Alcoholism and Drug Committee. The bill would
authorize courts to render default judgments in cases of
failure to answer for unlawful possession of an alcoholic
beverage with the intent to consume by persons under the
age of twenty-one years. We hope that this bill will finally
be passed by the Assembly. Be sure to contact your 
legislative representatives asking them for their support
of this bill.

PRESIDENT’S MESSAGE 

Hon. 
Dennis G. Quinn
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On February 17th, I had the opportunity to be present for
the State of the Judiciary, presented by the Honorable
Jonathan Lippman, Chief Judge of the State of New York.
The theme of his presentation was Access to Justice:
Making The Ideal A Reality.  Items of special interest
include Grand Jury Reform, A Statement of Policy on
Civil Gideon and Indigent Criminal Defense.  The Chief
Judge’s legislative priorities are Juvenile Justice, Bail
Reform and Wrongful Convictions.  The entire presentation
is available at:
https://www.nycourts.gov/ctapps/news/SOJ-2015.pdf.

The Conference Committee is working diligently to plan
our conference next September 27th – 30th in Niagara
Falls. Please save the dates.  

If your county president has changed recently, please
advise the Executive Director.

In closing, be sure your training credits are up to date 
and your oath of office is complete.  Please forward 
your suggestions, comments and questions to the 
Delmar office.  

Members of the NYSMA Outreach Committee

     Members of the NYSMA’s Outreach committee were present at the New York State Association of Towns Conference
held in Manhattan, New York City, February 15th to 18th, 2015. The purpose of the Outreach Committee is to convey to
town and village officials and the general public what we do as town and village justices. We were able to obtain an
exhibitor booth and our members were able to spend a great amount of time answering questions from many town and 
village officials, justices and court clerks. 

( L to R)
Hon. Amel Jowdy,
Hon. David Gideon,
Hon. David Kozyra,
Hon. Tanja Sirago,
Hon. Jonah Triebwasser
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Highlights of the December 6, 2014
Executive Committee Meeting held at
the Craftsman Inn and Conference

Center in Fayetteville are presented for your
information.

President Dennis G. Quinn welcomed all 
members and special guest, Honorable Michael
Sterio to the meeting site. He noted his 
numerous County Magistrates Association 
visits. Discussion was held on many of the
Committee reports. Honorable Edward Van Der
Water, after much research regarding the 
attendance of judges at all the different training
sites recommended NYSMA go on record to
keep the Potsdam training site in place. A
motion was made to include the support and
encouragement of as much live training as 
possible at the mandatory training sites along
with supporting elective classes. The 2015

Budget was proposed and with some amendments
was adopted. 

Hon. Sherry Davenport was authorized to
attend and sponsor the Southern Tier West
training program. Hon. Kenneth Ohi Johnsen
requested to have the Finance Committee
research the possibility of creating a sponsorship/
scholarship program for judges who have 
never attended the annual conference. Hon.
Edward Van Der Water moved to try to 
arrange automatic e-mails of rendered decisions
of the Commission on Judicial Conduct to
NYSMA membership.

The next Executive Committee meeting will 
be held at the Woodcliff in Fairport on 
March 7, 2015.

Executive Committee Highlights

Did You Know?
• The new 2014 Court Clerks’ Operations Manual is now available

• The 2015 CORE training materials and Statewide 2015 Training Schedule are now available

• New digital law library available from Lexis features new downloadable e-book legal references. References
include Gilberts 2014 Criminal Practice Annual, copies of the New York State Criminal Procedure Law & Penal
Law, and various handbooks and treatises related to criminal practice, summary proceedings, evidence, contract
law, civil procedure & more. If this site is accessed from Courtnet, simply click on the “Sign In” button. If this
site is accessed from the internet, you will need to input your court email address and network password.

To view these items log on to the Town & Village Resource Center’s website at: 
http://nycourts.gov/courts/townandvillage/ 
Go to section reserved for Judges and Clerks, under the “Whats New” section.
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       Because the caution letter is not
the result of formal charges and a
formal proceeding, it is based on the
judge’s acknowledgment of the facts.
If the judge denies the factual 
allegations, the Commission will not
send a Letter of Dismissal and Caution
to the judge.  If the judge admits the
facts of the complaint, the Commission
may send a Letter of Dismissal and
Caution even if the judge denies
that his or her conduct violated the
rules governing judicial conduct.

       The judge may reject the letter
and request a formal hearing.  If the
judge does not reject the letter, the
matter is over. If in the future the
Commission concludes that the
judge disregarded the caution, the
judge should expect to be hit hard. 

       This article will explore the
legal basis for a Letter of Dismissal
and Caution and will review a recent
case in which an acting village judge
(who also serves as a town judge)
turned down the letter, deciding
instead to fight the allegations.
Based on his request for a hearing,
the Commission filed charges and
assigned a referee.  After the formal
proceedings, in which the judge 
represented himself and insisted 
he did nothing improper, the
Commission concluded that he had
engaged in misconduct and publicly
admonished him. 

Public Sanctions and Review
by The Court of Appeals

       Under the State Constitution, the
Commission has the power to render
three disciplinary determinations:
admonition, censure, and removal.
These may be imposed only after
formal proceedings have been 
completed. The judge has a choice
of accepting the Commission’s
“determination” or having it
reviewed in the Court of Appeals,
the state’s highest court. If the judge
does not request review within 30
days of receiving the determination,
he or she will be disciplined in
accordance with the determination.
If the judge requests review, the
judge has another 30 days to file 
the record of the Commission 
proceedings and the judge’s brief.
After oral argument and review, the
Court may accept or reject the
Commission’s determination and
either dismiss or uphold the charges
and render any disciplinary sanction
in the law.    

       Of the 95 public determinations
that have been reviewed by the Court
since 1979, in 79, the Court accepted
the Commission determinations; in
12, the Court reduced sanctions to 
a lesser public sanction; in two, 
the Court increased sanctions from
censure of two full-time judges to

removal; in one, the Court dismissed
all charges of lengthy, inexcusable
delays, but 20 years later, the Court
made it clear that similar conduct
could warrant discipline. 

Legal Basis For The (Private)
Letter of Dismissal and Caution

       Although the state legislature
provided for three public disciplinary
sanctions, the Commission believed
it should also have the authority to
render either a private sanction or to
caution judges about minor violations
of the ethics standards. Acting under
a Judiciary Law provision authorizing
it to promulgate rules of procedure,
it enacted a rule that provided for
issuance of a “Letter of Dismissal
and Caution.” The complaint would 
be dismissed, but the judge would
be cautioned not to engage in the
conduct again. 

       

A Cautionary Tale About a Judge’s Recent Rejection of a
“Letter of Dismissal And Caution”

Continued on Page 6

Gerald Stern
*

*
Gerald Stern is the former
Administrator of the New York State
Commission on Judicial Conduct and
a former faculty member of the
Town and Village Justices’
Education Program. He would be
pleased to answer questions or
address comments, and he can be
reached at gstern42@mac.com for
comments or questions.

Introduction

       A judge is asked by the Commission on Judicial Conduct to respond to a complaint.  The judge does so, waits, and
hopes for a good result. From the judge’s point of view, it would be good news if the Commission dismisses the complaint
and bad news if the Commission files formal charges against the judge.  Between those extremes, the Commission may send
the judge a private Letter of Dismissal and Caution.  
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       The caution letter seemed like
a good compromise for all concerned.
The Commission assumed that most
judges who received such letters
would be relieved that the matter
would not progress to a formal 
proceeding and the possibility of
public discipline.  The benefit of the
Commission’s warning is that it
could avoid grief for the judge in the
future – assuming he or she stopped
engaging in the conduct.  Isolated
instances of minor transgressions
might warrant a dismissal and 
caution, but a pattern of the same
misconduct might result in a more
serious disciplinary proceeding.  

       If a judge disregards a Letter of
Dismissal and Caution and repeats
the conduct, it could, and probably
would, substantially compound the
seriousness of the misconduct. A
significant factor in the removal of
two town judges by the Court of
Appeals was the judges’ disregard of
prior cautions.  Matter of George, 22
NY3d 323 (2013) and Matter of
Assini, 94 NY2d 26 (1999). 

       An important due process right
that the Commission included in
its rules was that for a Letter of
Dismissal and Caution to be used in
a subsequent proceeding on new
charges to upgrade the sanction, 
the underlying conduct that formed
the basis of the letter would have 
to be charged and proved in the 
later proceeding.  

To Accept or Reject a Letter of
Dismissal and Caution

       Almost all judges who receive
caution letters accept them. A judge
who chooses to reject the letter and
have a hearing on formal charges
should know that after the filing of

charges and a hearing, things could
get worse. The Commission staff
might present a stronger case at a
hearing that results in a clearer
record of more serious misconduct,
and the judge might face a harsher
sanction. If the Commission decides
after a hearing again to caution 
the judge, a post-hearing caution
with a formal finding of misconduct
is more consequential than a post-
investigative Letter of Dismissal and
Caution. A post-charge caution is
not a dismissal. Nor can it be rejected.
There would be a permanent record
of proven misconduct, if the charges
were sustained after a hearing. 

       Among the additional risks of
rejecting a caution, the misconduct
might be compounded by the judge’s
own statements at a hearing.  Judges
on occasion have not been the best
witnesses. When the adrenaline
throbs, an emotional, indignant 
witness may make unwise statements.
A few judges made matters a lot
worse either when they conveyed
the impression on the witness stand
that they did not recognize their
clear misconduct (when the facts
were undisputed) or when they
failed to be candid.  The Court of
Appeals in several decisions has
held that judges’ failure to recognize
clear misconduct was an aggravating
factor in determining a sanction.
Two of those cases are Matter of
Sims, 62 NY2d 349, 357 (1984) 
and Matter of Hart, 7 NY3d 1, 10
(2006).

       A referee who is assigned to
conduct the hearing submits findings
of fact and conclusions of law that
are given serious consideration 
by the Commission.  At the end of 
a formal case, the judge has an
opportunity to appear before the

Commission members. The judge may
favorably impress the Commission
or may not. (I have witnessed 
both situations.)

      We can all admire a judge’s
courage for standing on principle
and refusing to accept a cautionary
letter that the judge believes is
wrong. It could be the right 
decision to reject a private caution.
But a judge should think carefully,
and perhaps consult a lawyer 
before laying down the gauntlet and
rejecting such a letter.  If it can get
worse for the judge, it probably will,
and judges facing this difficult
choice should consider all of the
possible adverse consequences of
their decision.

       The situation is similar to a
defendant who is offered an ACD
(Adjournment in Contemplation 
of Dismissal) or a favorable plea 
bargain. There are risks in declining
the offer.  Fighting the charge may
or may not work out well. 

A Village Justice’s Decision To
Fight

       An acting village justice recently
requested a formal hearing on formal
charges instead of accepting a 
dismissal of the complaint and a
confidential caution. The hearing
provided a platform for the judge to
deny emphatically that his conduct
was improper in any respect.  

       As it turned out, with a fuller
record and the benefit of a referee’s
report, the Commission regarded 
his misconduct as more serious 
than it had earlier, and it determined
that the judge should be publicly
admonished. (The Commission’s
determination is dated Dec. 30, 2014). 
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       Here is a summary of the facts
in his case.

       The judge had presided over
the case of a mother whose teen-age
daughter had been disqualified from
a local 4-H horse show after she fell
from her horse. The mother lost her
temper at the individual in charge of
the horse show and engaged in a
loud, profanity-laced tantrum in a
public setting.  After being charged
with disorderly conduct, she declined
to accept the prosecutor’s offer of 
an ACD. 

       The disorderly conduct case
had an unusual aspect to it.  One of
the witnesses called by the prosecution
was the teen-age daughter of the 
village court clerk. That should 
have raised the interesting question
whether the judge should be
recused (disqualified). He knew the
relationship.  What should a judge
do in that situation?  (This is a great
time for readers who are judges to
pause and think about what they
would do.)

       If recusal is a close call, it
generally follows that the judge may
have something to disclose to both
sides, and when the judge discloses
the information, he or she should
consider the reactions of the parties.
When a judge recuses, of course,
there is no need to disclose the 
reason for the disqualification.

       The village judge did not recuse
or disclose the witness’ relationship
to the clerk. Nor did he separate
(“insulate”) the clerk from the case.
The judge convicted the defendant
after a bench trial, rejected a 
prosecution recommendation for a
conditional discharge, and sentenced
the defendant, a mother of four 
children who had no criminal history,

to the maximum sentence of 15 days
in jail, a $250 fine and a $125 
surcharge.  Ouch!  

       The judge made it clear during
the criminal proceeding that one
factor for the maximum jail sentence
was the defendant’s criticism of
how the competition was being
judged and that those who heard the
criticism could lose faith in the local
program. Double ouch!!  There are
First Amendment implications in
basing the punishment (to any extent)
on the fact that the defendant was
critical of the program; she had a
right to deprecate the way the 
program was being run or judged,
although she did not have a right to
engage in disorderly conduct.  The
two are different.  That aspect of the
sentencing was not discussed in the
Commission’s determination. 

       As to the witness’ relationship
to the court clerk, the judge
explained that he believed that
defense counsel already knew that
the witness was the clerk’s daughter.
The defendant’s lawyer stated that
he didn’t find out until after the
trial. The Commission concluded
that the judge had a duty to make
disclosure on the record to make
certain that the lawyers knew.  

       Disclosure was necessary here
because the defendant’s lawyer
might have addressed whether the
trial judge could fairly assess the
credibility of a witness who was the
judge’s clerk’s daughter.  Disclosure
by the judge may have led to an
appropriate discussion, and the
lawyer’s views, if any, should have
been heard. 

       At the disciplinary hearing, the
judge made clear his respect for the
clerk; he testified that “if she was

not the clerk,” he would not have
accepted the position as acting village
judge (Tr. 184).  That is about as
strong an endorsement for a court
clerk that a judge could express.
The judge also acknowledged that
he and the clerk had discussed their
children with each other.  

       Did that particular witness
have any special standing in that court?
Did she have enhanced credibility
because her mother was the court
clerk?  One issue was whether the
judge could be impartial and view
the witness’ credibility fairly, and
another was whether there was an
appearance of favoritism toward the
witness. To maintain the public’s
confidence in the integrity and
impartiality of the judiciary, judges
must appear to be beyond reproach,
which is another way of saying that
the appearance of impropriety is as
destructive to the justice system as
intentional impropriety.  Ultimately,
although the Commission’s letter
had cautioned the judge for not
recusing, the Commission concluded
after the hearing that he should
have disclosed the relationship but
that his recusal was not required. 

       Another issue in the disciplinary
case is whether the judge should
have  “insulated” (separated) the
clerk from the case if the judge 
did not disqualify himself. The
Commission members were divided
on that issue: while the majority
sustained this aspect of the charge,
four members dissented from 
finding misconduct for failing to
“insulate” the clerk.  Interestingly,
the “insulation” issue had not been
addressed in the letter of dismissal
and caution. 

Continued on Page 8
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       Those were the relatively less
serious allegations. The most serious
aspect of the complaint in this case,
in the Commission’s view, was that
the village judge wrote to the county
court judge who was then considering
a post-conviction motion brought by
the defendant. The county court
judge had commented in court
(before asking for the prosecutor’s
views) that the village judge’s
recusal seemed to be a “no brainer,”
which was reported in the local
press. The village judge was
annoyed, went to county court to
inspect the record, and then wrote
his letter. He explained to the
Commission that (1) defense counsel
had presented facts to the county
court judge that were incomplete
and misleading, (2) the lawyer 
had delayed too long in filing his
application, and (3) the county
court should not have granted the
stay as a matter of law.  The question
is whether the village judge should
have made those arguments in
county court. The Commission 
did not believe so, and it is rare for 
a judge to do so. The “People” 
were represented by the District
Attorney’s office.  

       The judge’s letter to the county
court judge, a copy of which he sent
to the lawyers, was a strongly 
worded mixture of “facts” and legal
arguments, most of them critical of
the defense lawyer. The judge made
numerous statements about alleged
facts outside of the trial record.  He
even challenged the county court
judge because of the comment in
court that recusal seemed to be a
“no brainer.”

      The trial judge’s letter noted
that the defense lawyer failed to
advise the county court judge that
the village court clerk was not a 

witness, which was quite obvious,
and that she was not present when
the incident occurred (which is not
in the record).  He explained at the
disciplinary hearing that he wanted
to make sure the county court judge
understood the difference between
the clerk testifying and the clerk’s
daughter testifying.   

       While he maintained in the 
disciplinary proceeding that he had
not engaged in advocacy in his letter,
the county court was considering
whether the village judge should have
recused or disclosed the relationship
of the witness to the clerk. Therefore,
he discussed in his letter the 
substance of the matter that was
before the county court and he did
so in an adversarial manner. 

       Throughout the formal 
disciplinary proceeding, the judge
tried in vain to show why he was
absolutely correct in writing to the
county court.  It is fair to say that at
no time during the disciplinary 
proceeding did the judge ever consider
on reflection that he should not
have written that letter.  He was a
man without doubts.  As to whether
he had engaged in advocacy, he was
asked on cross-examination whether
“this was a pending case and you
were sharing your opinion of the
proof and merits of your decision….”
He replied: “In accordance of law,
that’s what I did” (Tr. 204).  He 
set forth several reasons that he
believed justified his letter to 
county court.

       He argued that it was his ethical
responsibility to write to correct the
record in county court.  (That seems
to imply that a judge who does not
offer opinions on the record before
the appellate court shirks a judicial
responsibility.)  He explained that

he wrote to the county court
because he wanted to complain
about the defense counsel’s alleged
unprofessional conduct — though
he did not complain to the lawyer
disciplinary committee. He also
claimed that he needed advice for
future situations in which a 
witness might be related to a 
village employee – though he did not
seek advice from the Advisory
Committee on Judicial Ethics.  

       Yet another reason was that he
believed it was his duty to provide
substantive information to the
county court – though the District
Attorney’s office was the defendant’s
adversary in the county court.  He
also stated that he has an obligation
to cooperate with other judges and
was doing so by his letter – though
the county court did not seek 
his views.  Although his reasons 
for writing the letter to county 
court were certainly varied, they 
did not persuade the referee or 
the Commission.

       One of the first lessons that
should be learned by new judges is
that when a case is pending in an
appellate court from the trial judge’s
decision, the trial judge should not
be an advocate for either side or a
defender of the judge’s own actions
in the case. Once a trial judge makes
a decision, he or she should allow
the parties to do legal battle in the
higher court, even if the trial judge
has not yet imposed sentence. 

       It should have been obvious
that a trial court judge should not
write to the higher court to take a
position on either an appeal or a
post-conviction appellate motion, or
to point out what facts should be
before the higher court, or to question
the procedures being followed by
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the appellate court, or to advise the
court that the defendant’s lawyer
may be misleading the court.  Judges
cannot solve all problems – actual 
or perceived. 

       The village court judge in this
case is a lawyer who represented
himself.  He maintained in the 
disciplinary proceeding that he had
substantial criminal trial experience
as a lawyer, including as a prosecutor.
Parts of his letter would be improper
even if written by a prosecutor in
the case.  After maintaining in the
investigation and in the hearing that
his letter was proper in all respects,
he finally acknowledged to the
Commission (at the very end) that
he should not have stated in his 
letter that the defendant had 
rejected an ACD.  

      To make sure the county court
judge got the message, the village
judge hand delivered the letter,
mailed it, and faxed it.  He was
asked at the hearing, “You really
wanted it to get there, didn’t you?”
He answered, “If you knew the
postal service in our communities,
yep” (Tr. 204). 

       The county court judge, after
receiving the trial judge’s letter,
promptly recused himself from the
case and sent the trial judge’s 
letter to the Commission.  He made 
specific mention to the Commission
of the three forms of delivery by the
village judge. So, the case had to be
assigned to the acting county court
judge, who eventually upheld the
conviction and concluded that the
village judge’s decision was within
his discretion.  

       At the disciplinary hearing, the
village judge maintained under
cross-examination that he had done
nothing improper, and he would do

the same thing again under similar
circumstances (“absolutely”) (Tr.
182). Generally, that position will
not be well-received when the full
Commission believes that the judge’s
admitted conduct is improper. 

       The judge asserted in the formal
proceeding that the Judiciary Law
governs disclosure, and if that
statute does not require it, he does
not have to make disclosure (Tr.
185).  The judge was wrong, as the
Commission’s determination made
clear, and it is an important
reminder to all judges.  Disclosure
has been discussed in other cases by
the Court of Appeals and the
Commission, and by opinions of the
Advisory Committee on Judicial
Ethics. The Judiciary Law does not
establish all of the grounds for
either disclosure or recusal. A 
judge who relies solely on the 
language of the Judiciary Law and
ignores the language of the rules
governing judicial conduct (and the 
interpretations of those rules) may
be asking for trouble.

The Rationale For The Judge’s
Imposition of a Jail Term 

       Although the exercise of a
judge’s sentencing discretion generally
is beyond the jurisdiction of the
Commission, this particular jail 
sentence should have raised a question
whether the judge’s impartiality
might reasonably be questioned.  
      The judge stated that the 
defendant’s criticism of the horse
show event could lead to loss of 
confidence by the public in the 
fairness of horse show competition.
His written decision states that the
defendant’s criticism of the program
“had the potential to cause the public
to believe competitors were not
being judged fairly, on their merits,
and in accordance with 4-H rules.” 

       On cross-examination at the
hearing, the judge was confronted
with a statement he sent to the
Commission during the investigation
as part of his amended affidavit of
errors that he had filed in county
court.  His written statement,
explaining his reasons for the 
maximum sentence, was: 

Defendant’s conduct caused
other competitors and members
of the public to be alarmed that
4-H rules and judging events
was not done impartially and
in accordance with those
rules causing the public to
doubt the legitimacy of the
competition and judging that
day and making them fear
how they would be judged
when it was their turn to
compete.

       The judge was then asked at
the hearing “And is that the reason
you sent her to 15 days in jail?”  His
answer was: “Part of the reasons,
yes” (Tr. 199).  The judge also made
it clear that he did not regard the
defendant’s testimony to be credible
as to certain aspects of her conduct.

       Disorderly conduct is not 
protected by the Constitution. 
But should a defendant’s public 
criticism of a community horse
competition, which might erode 
the public’s confidence in the 
competition, be a basis either to 
convict or send the defendant to 
jail for the maximum term? The
defendant’s lawyer argued (without
success) that the judge’s reliance on
such criticism of the program was a
violation of his client’s rights. 

Continued on Page 10
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       Clearly, the defendant’s criticism
of the program has nothing to do
with disorderly conduct or any
other Penal Law provision, and it
should not have compounded her
disorderly conduct. The question 
is whether the judge’s reliance on
the public’s possible loss of faith 
in the program is a factor in
whether the judge’s impartiality
could reasonably be questioned.   

To Recuse or Not to Recuse

       In its determination, the
Commission did not conclude that
the judge should have disqualified
himself from the case. It rejected an
analysis by its referee who concluded
that the judge’s bias against the
defendant was amply demonstrated
and that he should have disqualified
himself.  The circumstances of this
case raise a serious issue whether
the judge, even if he had made 
disclosure, should have recused.
The issue may be more compelling
in the absence of the judge’s disclosure
to the attorneys of a witness’ 
relationship to the judge’s court clerk. 

To Seek Review or Not Seek
Review

       After receiving the Commission’s
admonition determination, the judge
requested review in the Court of
Appeals.  If he had filed his brief
and the record, the Court would
have had authority over the 
disciplinary sanction and all of the
issues in the case, including
whether the Commission should
have upheld, instead of dismissing,
the charge of failure to recuse.  His
time to file elapsed, and the Court
dismissed the proceedings for
review “for want of prosecution.”
Matter of Hon. Richard L. Gumo,
March 12, 2015.

       It would have been especially
interesting how the Court would
have reacted to the judge’s letter to
the appellate court.  It is hard to
imagine that the Court would want
trial judges writing adversarial 
letters to appellate courts concerning
issues raised in the case before the
trial judges.   Despite all the reasons
the judge gave in this case, it is 

safe to say that the Commission’s 
conclusion is sound. 

       If the Court had jurisdiction
over the disciplinary matter, it
would have had authority to 
accept the Commission’s determined
sanction, or upgrade or downgrade
it.  Of course, we do not know why
the judge decided not to pursue his
right to have the determination
reviewed by the state’s highest
court.  The review would have
included all charges, including the
failure-to-recuse charge dismissed
by the Commission.  The Court has the
authority to sustain a charge that
was dismissed by the Commission
(Matter of Sims, 61 NY2d 349
[1984]), but only if the judge 
seeks review and complies with the
filing requirements.  

       On balance, the judge’s decision
not to file probably was wise. 
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February 6, 2015

Hon. Michael V. Coccoma
Deputy Chief Administrative Judge
4 ESP, Suite 2001
Albany, NY 12223-1450

Dear Judge Coccoma,

Thank you for meeting with Hon. Edward Van Der Water, Hon.
Tanja Sirago and me on December 2, 2014. We appreciate your
time and continued support.

At an earlier meeting you asked if our Association had a 
recommendation regarding discontinuing the annual July
Potsdam training and instead moving it around to other 
locations. In an effort to review the issue and offer an opinion,
our “Education and Training Committee” reached out to eight
country county magistrates associations in the area of Potsdam,
as well as the New York Association of Magistrates Court
Clerks. We also asked the Hon. Nancy Sunjukain, Director of
Office of Justice Court Support, for attendance figures over the
last 3 years to get a sense of how Potsdam was doing in comparison
with the other 3 annual “live” training site locations.

I have enclosed a copy of the information we were provided
regarding attendance for your reference. As indicated in the
report, the number of judges attending training in Potsdam 
is increasing for both Core A and B. With the exception of 
attendance at Albany, Core A only, attendance at all other sites
are decreasing.

No north country county magistrates association were in favor
of eliminating the Potsdam annual training site. Most were very
strongly opposed. One judge advised us he already travels an
hour each way to get to Potsdam and moving it even to the Utica
or Syracuse area would add about three more hours each way 
to his trip. They viced costs, convenience, and inability to get
approval from their respective municipalities for more costly
alternate sites. Some judges who presently get no reimbursement
from their municipalities would have to pay even more out of
their own pockets.

Our New York State Association of Magistrates Court Clerks
was also very strongly opposed for the same reasons voiced by
area judges associations. They were particularly concerned that
many of the court clerks trained at the Potsdam location would
no longer be able to attend live training if it meant going a
longer distance to get there. Again, even Utica and Syracuse are
about 3 hours away from Potsdam.

Judge Coccoma, we appreciate that you have asked for our 
recommendation on this issue. At our last NYSMA Executive
Committee meeting, in large part based on our responses from
county associations and the New York State Association of

Magistrates Court Clerks, as well as the attendance figures over
the last three years that show our members favoring the Potsdam
location for live training, we voted to recommend that you 
continue to offer live training annually at Potsdam. We certainly
would also be in favor of adding live training sites as well.

Thank you the opportunity to express our opinion.

Respectfully,
Dennis G. Quinn, President
New York State Magistrates Association

Good afternoon Judge:

As requested, according to a review of our records (which are quite 
accurate, but of course may be off a few judges here or there) the 
following is a list of attendees over the past three years at each of the
major training sites. I’ve arranged the program in order of when they are
presented throughout the year.

Associations of Towns (February): we do Core A and B on both days 
in NYC
        2014 2013 2012
Core A (day one) 101 94 120
Core A (day two) 69 68 70

Core B (day one) 74 93 80
Core B (day two) 89 81 104

Albany (mid-March): (taping of Core programs for online and District 
distribution). In 2012 we recorded the programs at the NY Network, due
to the size of the studio, we were only able to have a limited number of
Judges in attendance. As such, I didn’t bother including those numbers.

        2014 2013
Core A 58 46
Core B 37 51

Potsdam (summer):
        2014 2013 2012
Core A 93 70 82
Core B 117 104 94

SMA conference (fall):
        2014 2013 2012
Core A 36 41 54
Core B 73 104 116

Nancy M.Sunukjian, Esq.
Director - Office of Justice Court Support
Special Counsel to the DCAJ
NYS Office of Court Administration
187 Wolf Road, Suite 103
Albany, NY 12205
(800)( 232-0630

Letter to Judge Coccoma
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‘Father, friend, 
firefighter, judge’

Don Olson’s memory honored with
memorial highway 
By Michael Ryan 
Windham Journal Staff Writer

Windham — The cold and drizzly winter day
did nothing to deter the family and friends of
Donald Olson from showing up to pay tribute

to his memory.
      “I would come out in any weather to honor him,” said
Greene County legislator William Lawrence, one of many
officials on hand for the unveiling of the “Honorable
Donald Olson Memorial Highway,” on Dec. 10 in the
town of Windham. Olson, a long-time judge in the town
of Prattsville and former clerk of the county legislature,
was tragically killed in an automobile accident, in the
spring of 2013, approximately one-half mile from the site
of the ceremony.
      Three signs have been put in place, including one at
either end of the mile-long stretch of Route 23 where he
died, about two miles east of Main Street in Windham,
and one at the nearby Elm Ridge Wild Forest Escarpment
Trail-head parking lot.
      The section of highway, between Old Road and
Brooksburg Road, was officially designated on August,
2014, after enacting legislation was passed by both houses
of State Legislature, led by Assemblyman Peter Lopez and
Senator Cecilia Tkaczyk.
      “When I first heard of the loss of Don, I asked how we
could best honor his family,” Lopez said, speaking before
the unveiling, last Wednesday morning.
      “As we do this today, I think of a quote from Abraham
Lincoln who said, ‘I love to see a man who is proud of the
community where he lives. Even more, I love to see a man
whose community is proud of him.’” Lopez said. “That
fits Don Olson to a T.”
      Greene County sheriff Gregory Seeley, noting that
he worked closely with Olson over the years, said,
“Don was a second father to me. He was dear to my
heart. These signs hopefully make it easier for others
to remember him, as I always will.”

      Olson distinguished himself not only locally,
including 25 years as a volunteer firefighter in
Prattsville, but also beyond the confines of home 
sweet home.
      “You know him as a father, a friend and a firefighter,”
said the Honorable Doctor Carrie A. O’Hare, a judge in
the town of Stuyvesant and a director with the New
York State Magistrates Association.
      “We knew him as a judge. We’ve lost a good one.
We have five characteristics to define a highly 
effective judge. Donald Olson epitomized a highly
effective judge.
      “He cared about the people who came in front of
him. He had a comforting way of handling a difficult 
situation and a compassion to make things right,”
O’Hare said.
      Olson was a devoted family man. “He was our
rock,” said Mary Brockway, his sister-in-law. “We all
went to him for advice. He always gave good advice.” 
      And he was cherished as a husband. “I miss him
so,” said his widow, Nancy Olson, following the
unveiling. “This was such a beautiful thing to do.
      “I’m still taking it all in but I truly appreciate
everything that everyone has done to make this hap-
pen for my family,” Mrs. Olson said.

In Memory Of…
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Family members gathered for the unveiling of the “Honorable Donald
Olson Memorial Highway” on the morning of December 10 in the town of
Windham including (left to right) Elaine O’Connor joining Olson’s son
Tom and Grandson Brett, Olson’s widow Nancy, Olson’s daughter Amy
Block, son-in-law Jonathan Block and grandson Johnny.
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Officials on hand for the unveiling of the “Honorable Donald Olson Memorial
Highway” included (left to right), Assemblyman Peter Lopez and his Special
Assistant Tracy Magee, Greene County Emergency Services Director John
Farrell,Windham Town Highway Superintendent Thomas Hoyt, County 
Highway Superintendent Gary Harvey, County Legislator William Lawrence,
County Sheriff Gregory Seeley, Windham Town Supervisor Stacy Post, County 
Legislator James Hitchcock, New York State Magistrates Association Director
Carrie O’Hare, Windham Hose Company #1 Fire Chief Michael Scarey,
Magistrates Association Executive Director Tanja Sirago and Prattsville Town
Judge and Prattsville  Fire Department  Vice-President David Rikard.
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Columbia County Magistrates
Association Remembers 
Hon. David “Butch” Harrison

By Wendy Nack-Lawlor
Town Court Judge, Town of Germantown
President, Columbia County Magistrates’ Association

In December, the Columbia County Magistrate’s
Association lost a colleague and friend in the unexpected
death of the Hon. David “Butch” Harrison. Judge

Harrison’s service on the bench and in the criminal 
justice field encompassed nearly 50 years. A Columbia
County native and lettered high school athlete, following
graduation he served with the US Army Security Agency.
He went on to dedicate 24 years of service to the New
York State Police as an Investigator with their Bureau 
of Criminal Investigation. Following “retirement,” he
continued to pursue his passion in the criminal justice
field, serving as a Chief Investigator in the Columbia
County District Attorney’s Office. To cap a career 
spanning over 40 years, he ascended to the bench in 
2002 as the Town Court Judge for the Town of Ghent;  a
position that he held with dignity and honor until his
untimely passing.

Many of our Association members give their time and 
talents in service to their communities in a variety of ways,
and Judge Harrison provided a fine example of this spirit.
His additional community service not only included 52
years as a member of the Spencertown Fire Department 

but he was also certified as a Fire Investigator and
Insructor. He surely found many parallels between his
service as a volunteer firefighter and his judicial duties;
calls to duty at any hour of  the day or night; the necessity
to remain composed and professional under stressful and
sometimes unpredictable circumstances; and the reward
of making a positive difference in the lives of those whom
he served.

For our Association and for his community, Judge
Harrison provided a voice of experience and an example
to all of us. We will miss Butch’s support, camaraderie,
and his quick willingness to share his experience and
knowledge of a lifetime of service in the law.
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New York State Magistrates Association
163 Delaware Avenue, Suite 108

Delmar, New York 12054
Phone: 800-669-6247
Fax: 518-439-1204

Web site: www.nysma.net
E-mail: nysma1@gmail.com

If you are presently a Town Justice,
Village Justice or an Acting 
Village Justice and you are not 
a member of the New York
State Magistrates Association,
you are missing out on a great
opportunity. There are many
advantages to belonging to 
our group. Our prestigious
Association is highly respected
by both the Unified Court System
of New York State and the New
York State Legislature. We are proud
to advise you that more than 90% of the 
sitting Town and Village Justices enjoy the many benefits
derived from membership in our organization.

JOIN NOW!!!!

The cost of membership and your yearly dues are based upon
your annual salary. Most Towns and Villages reimburse their 
justices for the cost of membership each year, recognizing that
membership allows their justices to be better educated and
trained for the benefit of the communities they serve.
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Upon joining, you will receive a membership packet, including 
a membership card and a decal for your vehicle. You will 
automatically begin receiving The Magistrate, our quarterly 
magazine, and other publications as they are printed. We would
love to have you as a member. Join over 90% of your fellow justices.
Our goal is to have 100% representation and we need you.

The membership application on the next page is provided for your
convenience. Please fill out and mail today. Be sure to include a
check or money order for appropriate dues, per the annual salary
schedule. If you have any questions, please feel free to call 
our Executive Director, Hon. Tanja Sirago, at 800-669-6247 or 
518-439-1087 or e-mail her at nysma1@gmail.com.

Member Benefits
WDirectory of Justices (published biennially)
WNYSMA Website (www.nysma.net)
WDistinctive Association SMA License Plates
WAnnual Conference (travel & 1 night lodging paid by OCA)
WQuarterly “The Magistrate” Magazine

WNYSMA Logo Products
WMembership Card and Auto Decal
W Legislative Lobbying

Adopted Membership Dues Schedule - Effective January 1, 2009

Retired Members ********** $40
$0-$2,999 **************** $50
$3,000-$7,999 ************ $65
$8,000-$12,999 ************ $80
$13,000-$17,999 ********** $90 
$18,000-$22,999 ********** $110
$23,000-$27,999 ********** $125
$28,000-$32,999 ********** $140 
$33,000-$34,999 ********** $160 
$35,000-$37,999 ********** $170 
$38,000 and over ********** $180 

Please enclose your first year’s dues with 
the application. You will be billed for dues in 
subsequent years.

With prior approval of your Town or Village
Board, Association dues are a legitimate charge
against a town or village (OP.ST.COMP. 
79-848, 3/31/80)

Continued on Page 18
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Membership Application
I hereby make application for membership in the New York State Magistrates Association.

Name First:__________________________________ Middle:___________________ Last:_____________________________________________

Home Address:_______________________________________________ City:_______________________________ NY ZIP:__________________

Home Phone:________________________________________ E-mail:_____________________________________________________________

Court Address*_______________________________________________ City:_______________________________ NY ZIP:_________________

Court Phone:_____________________________________________ Court Fax:______________________________________________________

Lawyer:  Yes:____  No:____ Occupation/Former Occupation If Retired:________________________________________________________________

Indicate Date First Elected/Appointed:___________________________________ Date 1st Term Commenced:________________________________

Total Annual Justice Salary: $___________________________________________ County:______________________________________________

Name of Judge Replacing:_________________________________________________________________________________________________

Former Judge was:  Defeated:_______   Retired:_______   Removed:_______   Deceased:_______

Town:_______   Village:_______   Acting:_______   Justice in:____________________________________ Term Expires:______________________

Note Any Other Acting Judicial Capacity:______________________________________________________________________________________

Request SMA Plate:  Yes:_____  No:_____

List Current Existing Plate Number to Replace with SMA Plate:______________________________________________________________________

You must be elected for at least a two year term, or be a member for more than one year to be eligible for SMA plates.

Both Home and Court Addresses along with Home Phone Numbers are required for SMA Plates.

Membership Dues:_________________ Please include your first year’s dues with this application. (See dues schedule on page before)

Date:_________________________________  Applicant Signature:________________________________________________________________

The above information is used for our Directory.

Please indicate if other than court address should be used for Directory

Send to: NYS Magistrates Association
163 Delaware Avenue, Suite 108
Delmar, New York 12054

Check or Money Order must accompany application made out to
the New York State Magistrates Association.
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In 1935, in a series of
devastating decisions,
the Supreme Court’s

conservative majority left
much of FDR’s “New
Deal” in ruins.  In 1937
Roosevelt struck back
with a controversial plan
to expand the Supreme
Court to fifteen justices.
The President further
planned to “pack” the
new seats with liberals
who would look kindly
upon his belief in a 
“living Constitution.”
The ensuing conflict
between Congress, the
White House and the
Court dealt FDR the
biggest setback of his
political life. 

The Constitution is silent about the number 
of justices on the Supreme Court bench.
Historically, the number of justices has been as
low as five and as high as ten.  In our lifetime,
the number has always been nine.  Why is that?

The size of the Supreme Court is determined by
Congress.  In 1789, Congress set the number of
justices on the bench at six, tying the number of
justices to the number of Federal Circuit
Courts.  In 1801, Congress severed that link and
reduced the number of justices to five.

Over the next seven decades Congress would
expand the Court with some frequency, reflecting
a power struggle between the President and
Congress.  James Madison, James Monroe, 
John Quincy Adams and Andrew Jackson all
tried to persuade Congress that the Supreme
Court needed more justices, but Congress
refused to grant those Presidents a chance to
make appointments.   Finally, in 1837, on the
last day of Jackson’s term, Congress increased

the count to nine.

In 1863, Congress raised the number of justices
to ten in order to secure the Court’s support 
for Lincoln’s war policies.  Up and down the
number went as Congress and Presidents 
battled for control. In 1866, when Andrew
Johnson attempted to name his Attorney
General to fill a vacancy on the Court, Congress
promptly eliminated the seat. For good 
measure, Congress eliminated another seat as
well, pending the next judicial retirement.

In the interest of judicial efficiency, in 1933
Congress raised the number of justices to nine.
FDR’s attempt to increase the number of justices
met with little support in Congress and was
denounced by both Republicans and Democrats
as a “desperate and disgraceful” act by the
President.  It was the last time the composition
of the Supreme Court bench was challenged.
Eighty-one years later, the “Washington Nine”
remains intact.

FDR and the Washington Nine Submitted By Hon. Harold J. Bauman
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NYS MAGISTRATES ASSOCIATION

NYS ASSOCIATION OF MAGISTRATES COURT CLERKS

CREDIT CARD SIGN  (    ) X $7.95 EA.

ACRYLIC DISPLAY HOLDER  (    ) X $6.95 EA.

SHIPPING

TOTAL

WORKPLACE SIGN: CREDIT CARD FEE TOTAL

MAILING ADDRESS

COURT NAME

SHIP TO

CITY, STATE, ZIP

PHONE NUMBER

FAX NUMBER

SHIPPING COSTS:
SIGN ONLY: $2.00
SIGN & HOLDER: $6.00

FAX YOUR ORDERS TO: (315) 487-2856
- OR -

MAIL YOUR ORDERS TO: P.O. BOX 431, CAMILLUS, NY 13031

WORKPLACE SIGNS: CREDIT CARD FEE

FLEXIBLE VINYL SIGN 
W/ ADHESIVE MOUNTING STRIPS

$7.95 EA.

ACRYLIC DISPLAY HOLDER 
COUNTER TOP DESIGN

$6.95 EA.

VOUCHER SENT WITH INVOICE

SPECIALTY PRODUCTS FOR THE NEW YORK STATE TOWN & VILLAGE COURTS



TOWN OF BERGEN

The Town of Bergen Board held a community 
gathering to recognize Donald Kunego, Town
Justice and Barbara Kunego, Court Clerk upon
their retirement. The event was well attended by members of the
town of Genesee County Magistrates Association and Genesee
County Court Clerks Association.

On  behalf of the Town Board, Town Supervisor Donald Cunningham 
presented Donald Kunego with a plaque in “Recognition and Appreciation
for 29 years of Distinguished Service to the Town of Bergen Justice Court”
as Town Justice. He also presented Barbara Kunego with a plaque in
“Recognition and Appreciation for 25 years of Distinguished Service to the
Town of Bergen Justice Court” as Court Clerk.
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About My County Association

JUDGES EXPLORE DWI CASES

Michael Hill of Dutchess
Community College and Dutchess
County Assistant District Attorney
Kevin Irwin spoke to local Town and
Village Justices at the recent dinner
of the Dutchess County Magistrates
Association about the compliance
rate for those convicted of Driving
While Intoxicated putting ignition
interlock devices on their cars which
will prevent the cars from being 
driven if the device detects alcohol
on the breath of the driver.

Hon. Jonah Triebwasser Hon. Jeffrey Martin

Dutchess County 

Shown in  the photograph, from left to right, are: 
Magistrates Secretary Hon. David Sears (Town of Pleasant Valley),
Magistrates Treasurer Hon. Frank Christensen (Town of Milan),
Assistant District Attorney Kevin Irwin, 
Magistrates Vice-President Hon. Frank Weber (Town of Stanford),
Michael Hill, and Magistrates President Hon. Robert Rahemba
(Town of Fishkill)

Red Hook Court Obtain Grants

     The Village of Red Hook Justice Court has received grants of $804.94 to
pay for a file cabinet and storage rack for the court’s folding chairs.
     Acting Village Justice Jeffrey Martin said: “We are deeply gratified that
we were able to obtain the funds for these important court enhancements at
no direct cost to the Red Hook taxpayers.”
     Village Justice Jonah Triebwasser went on to say that “these grants were
a team effort. I thank the court staff - Court Clerks Kathy Fell and Betsy Levy
- as well as the Village Board, and various members of the Village staff for
their invaluable assistance in obtaining these funds.”
     This is the seventh year that Justices Martin and Triebwasser obtained
court grants. Since 2007, they have obtained more than $76,000.00 in grants,
furniture and equipment for the Red Hook Courts from sources outside of
direct Red Hook taxpayer funding.

Genesee County 

Town of Bergen Award Presentation:
Donald Cunningham - Town Supervisor, 
Barbara Kunego - Court Clerk
Donald Kunego - Town Justice

Photo
by
Jonah
Triebwasser

Continued on Page 22
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Town of Bergen Town Board and Court:
Donald Cunningham - Town Supervisor, Joseph Nenni, Town Justice,
Donald Kunego - Town Justice (Retired), Barbara Kunego - Court
Clerk (retired), Michele Smith - Town Clerk, Robert Swapceinski -
Town Justice

Genesee County Judges and Clerks: Court Clerks right to left:
Debbie Orr - Town of Alexander, Cindy Burke - Town of Bergen,
Barbara Kunego - Town of Bergen (Retired),
Angelina Viveralli - Town of Bergen, Pan Yassas - Village of Corfu
Town Justices right to left:
Robert Swapceinski - Town of Bergen, Gary Graber - Town of Darien,
James Orr - Town of Alexander, Donald Kunego - Town of Bergen (Retired),
Joseph Nenni - Town of Bergen, Thomas McBride - Town of Bethany,
Thomas Gram - Town of Oakfield

Genesee County

Orange County 

Being sworn in by NYSMA President Elect, Harold Bauman:
left to right:
Hon. Jane Harrington, Town Justice, Town of Crawford 

- Incoming President
Hon. Andrew Roepe, Village Justice, Village of Montgomery 

- Incoming Vice-President
Hon. Richard Thorpe, Town Justice, Town of New Windsor

- Incoming Vice-President
Wendy Michaels, Court Clerk, Town of Wallkill

- Incoming Treasurer

Hon. Harold Bauman, NYSMA President-
Elect, talking to OCMA about how NYSMA
serves the Judiciary
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Photos
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Rensselaer County 

Front row, left to right:
Hon. Paul Peter - Town of Schodack; Hon. Cyril Grant - Town of Stephentown,
Hon. Wesley Edwards - Town of Stephentown; Hon Dennis Quinn - Town of
Champion and NYSMA President; Hon. Amy Manchester - Town of
Petersburgh and Secretary, Rensselaer County Magistrates Association
Second row, left to right:
Hon. Bruce Wagner, Town of Schodack and President, Rensselaer County
Magistrates’ Association; Hon. Debra Young - Rensselaer County Judge; 
Hon. David Dellehunt, Village of Kinderhook and Counsel, 3rd Judicial
District Town and Village Unit; Hon. Thomas Dias - Past President, NYSMA;
Hon. Rebecca Snyder - Town of Grafton; Hon. Richard Snyder - Town of
Petersburgh; Hon. Carrie O’Hare - Town of Stuyvesant and NYSMA Director.

Judge Edwards Retirement Party

Left to right:
Hon. Wesley R. Edwards - Town of Stephentown
(Retired)
Hon. Dennis G. Quinn - Town of Champion &
NYSMA President

Orange County
Hon. Tim McElduff, Outgoing President, being presented with a plaque
from Incoming President Hon. Jane Harrington.

Hon. Peter Barlet extoling the merits of NYSMA

Orange County
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Hurrell-Harring (Arraignment with Counsel)

On December 19, 2014, following several telephone conversations, Hon. Peter D. Barlet filed an
Objection to Settlement raising implementation issues and concerns. On January 7, 2015, NYSMA
Past President Peter Barlet and NYSMA’s 2nd Vice President Hon. David Gideon attended the Fairness

Hearing held in Syracuse, New York; addressing and highlighting the concerns of the Association to Hon.
Gerald W. Connolly, the presiding judge. NYSMA President Hon. Dennis Quinn, Hon. Peter Barlet and
NYSMA’s Executive Director Hon. Tanja Sirago attended the Fairness Hearing in Albany, New York on
January 15, 2015. The New York Law Journal reported our Association was the only entity to raise objections.
NYSMA spoke with William Leahy, the Director of the New York State Office of Indigent Legal Services, 
and received assurances that NYSMA would be involved in the development of implementation. Once this 
settlement has been signed, ILS will have six months to develop an implementation plan. Plans are being made
to invite ILS to present at our conference in Niagara Falls later this year.

All Court documents regarding this case, including the settlement, can be found at
http://www.nyclu.org/node/1807. A link to New York Civil Liberties Union has been set up on our 
website at www.nysma.net .

Settlement Begins Historic
Reformation of Public Defense
in New York State

October 21, 2014 —  The New York
Civil Liberties Union and the law
firm of Schulte Roth & Zabel 
LLP today announced a historic
settlement that overhauls public
defense in five counties and lays the
foundation for statewide reform of
New York’s broken public defense
system. By entering into the agreement,
the state is taking responsibility for
providing public defense for the first
time in the more than 50 years since
the Supreme Court held that it is a 
state obligation.

“Today’s agreement is a victory for
equal justice more than 50 years in
the making,” said New York Civil

Liberties Union Executive Director
Donna Lieberman. “For the first time,
New York State is acknowledging 
its constitutional responsibility to
provide lawyers to poor defendants
who have been forced to navigate
the criminal justice system undefended
and alone. With New York’s public
defense system in the national
spotlight, the state has entered this
agreement and shown it will no
longer stand by while innocent
people lose their families, homes
and jobs because they’re too poor to
hire private lawyers. More than 50
years after the Supreme Court called
the right to public defense an
‘obvious truth,’ today our state
begins making it an ‘actual truth.’” 

“For far too long and for far too
many New Yorkers, the constitutional

right to counsel has been an empty
promise. With today’s settlement,
the State of New York finally commits
to turn that right into a reality,” said
former federal prosecutor Gary
Stein, the Schulte Roth & Zabel
litigation partner in charge of the
firm’s pro bono effort in the case.
“Poor people will no longer have to
stand before a court without a
lawyer while critical decisions are
made affecting their lives and
liberty. Public defenders will now be
given the time and the tools they so
desperately need. This is an
enormous victory not just for our
tens of thousands of clients, but for
all who care about fair and
evenhanded criminal justice.”

Hurrell-Harring (Settlement)

The New York Civil Liberties Union (NYCLU) and Schulte Roth & Zabel LLP have announced a settlement with
New York State and the five county defendants (Onondaga, Ontario, Schuyler, Suffolk, and Washington counties)
in Hurrell-Harring v State of New York. The NYCLU press release appears below:
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The settlement agreement was
reached the day before the NYCLU
and Schulte Roth & Zabel’s lawsuit,
Hurrell-Harring v. New York, was set
to begin trial after seven years of
litigation. The lawsuit charged that
New York State’s decision to
abdicate responsibility for public
defense to its counties resulted in a
patchwork of often understaffed,
poorly resourced and largely
dysfunctional public defense systems
where defendants were routinely
arraigned without attorneys, urged
to take plea bargains regardless of
the facts of their cases, burdened by
excessively high bail, and incarcerated
for shockingly long periods for
misdemeanors and petty crimes.
The suit contended that by failing to
provide poor defendants with
adequate representation, New York
State was violating the U.S.
Constitution, the state constitution
and the laws of New York. 

Under the agreement, the state will
adopt major reforms focusing on
five New York counties – Ontario,
Onondaga (Syracuse), Schuyler,
Suffolk and Washington – that were
chosen because their public defense
systems are all different and cover
communities large and small, but
are all emblems of New York’s
flawed approach. The agreement,
which will last 7½ years and is
subject to court approval, contains
the following major provisions:

•  Ensures that every poor criminal
defendant will have a lawyer at
the first court appearance, where
bail often is set and pleas taken; 

•  Requires New York to hire sufficient
lawyers, investigators and support
staff to ensure that all poor criminal
defendants have lawyers with the
time and support necessary to
vigorously represent the defendant; 

•  Provides for the setting of
caseload standards that will
substantially limit the number of
cases any lawyer can carry, thereby
ensuring that poor criminal
defendants get a real defense;

•  Requires New York to spend $4
million over the next two years to
increase attorney communications
with poor criminal defendants,
promote the use of investigators
and experts, and improve the
qualifications, training and
supervision of lawyers representing
indigent defendants; 

•  Mandates the creation of eligibility
standards for representation, thus
allowing more New Yorkers to
access public defense services;

•  Strengthens the Office of Indigent
Legal Services as a state-level
oversight entity tasked with
ensuring the constitutional
provision of public defense services
and commits New York to provide
the office with the resources it
needs to develop plans and
implement and monitor reforms
mandated by the settlement; and

•  Provides that the plaintiffs will
receive detailed reports allowing
them to monitor compliance with
the agreement and, if necessary,
return to court to enforce it. 

Hurrell-Harring v. New York would
have been the first time any state
stood trial for its public defense
failures, calling attention to a
nationwide criminal justice crisis
where poor, or indigent, defendants
are too often effectively denied the
right to counsel, creating a two-
tiered system of justice. In one of his
last public acts before announcing
his resignation, Attorney General
Eric Holder submitted a statement
of interest supporting the Hurrell-

Harring lawsuit, the first ever U.S.
Department of Justice show of
support in a state court proceeding
on public defense. The filing suggests
that states must be held accountable
if they fail to provide adequate legal
services to poor people accused of
crimes. Since then, the eyes of the
nation have been on New York. 

“New York State has recognized not
only that a lack of resources and
high caseloads make it impossible
for public defense attorneys to
represent their clients, but also that
a functioning public defense system
must pay attention to the quality of
representation provided to the
poor,” said NYCLU Senior Staff
Attorney Corey Stoughton, lead
counsel on the case. “This agreement
is a template by which New York
can establish equal justice for all in
every single county and should serve
as a model for the rest of the country.”

“This settlement marks what we
hope and expect to be the beginning
of sweeping reforms of New York’s
broken public defense system,” said
NYCLU Associate Legal Director
Christopher Dunn. “For far too long,
poor criminal defendants in New York
have been railroaded by a public
defense system that did little more than
process guilty pleas and ruin lives.”

In addition to Stoughton and Dunn,
NYCLU staff who have worked on
the case include Arthur Eisenberg,
Mariko Hirose, Erin Harrist, 
Philip Desgranges, Barrie Gewanter, 
Dana Wolfe, Noah Breslau, Malita 
Picasso, Alexis Karteron, Rebecca
Engel, Taylor Pendergrass, Deborah
Berkman, Daniel Freeman, Palyn
Hung, Jeffrey Fogel, Susannah
Karlsson, Brooke Menschel and
Demetrius Thomas. 

Continued on Page 26
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      The New York State Magistrate’s Association, respectfully
requests, as follows:
      (1)     The New York State Magistrate’s Association, would
respectfully request the Court to allow this organization to be heard
in connection with the fairness hearings scheduled to consider
the proposed settlement of the above entitled class action lawsuit.
      (2)      The New York State Magistrate’s Association represents
the approximately 2,200 Town and Village Justices throughout
the State of New York who adjudicate criminal cases on a regular
basis as part of their overall jurisdiction authority.
      (3)    This organization joins in the overall objectives sought
by this action and the need to ensure that defendants have the
effective assistance of counsel throughout the criminal process.
      (4)   It offers no objection to that part of the proposed 
settlement addressed to the need of the various county defendants
to provide such necessary legal services.
      (5)   The New York State Magistrate’s Association would
respectfully request the Court, however, to consider the effect of
the proposed settlement on the local Town and Village Courts,
and the Towns and Villages which locally fund and support
these courts.
      (6)    In particular, the proposed settlement before the Court
mandates that attorneys be present at every part of the criminal
proceeding, including all arraignments.
      (7)     Upon information and belief, this specific issue was
never before the Court, the burdens placed upon the local
municipalities were never considered, and the effected parties
were never given the ability to be heard.
      (8)     The proposed settlement materially affects the Towns,
Villages and their Justices, who must ultimately ensure 
compliance with such a requirement.
      (9)     This settlement also calls into question the impact of

possible extended incarceration times of indigent defendants
held after arrest, and awaiting arraignment.
      (10)   To the extent that this Court has allowed the fairness
hearings to be held in this case to consider issues of fairness, as
well as other relevant matters, it is respectfully requested that
the issues raised in this objection constitute such pertinent
items.
      (11)    Given the above, it is respectfully requested that the
New York State Magistrate’s Association be allowed to be heard on:
                 (a)  The burdens of this settlement upon the resources
of the Towns, Villages and their Justices; 
                 (b)  The impact of this settlement on incarcerations times
for indigent defendants held after arrest and awaiting arraignment;
                 (c)  The timing and implementation necessary to
carry out the objectives sought to be achieved; and
                 (d)  Such other and further relief as this Court may
deem just and proper.

Dated: December 19, 2014

                Yours, etc.,
                Hon. Peter D. Barlet, on behalf of
                The New York State Magistate’s Association
                163 Delaware Avenue - Delmar, New York 12054
                Telephone (800) 669-6247

TO: Hon. Gerald W. Connolly, A.J.S.C. - Albany County Court House
16 Eagle Street - Albany, New York 12207

TO: Kristie M. Blase, ESQ. - Schulte Roth & Zabel, LLP
919 Third Avenue - New York, New York 10022

TO: Adrienne Kerwin, ESQ. - Office of the Attorney General
The Capitol - Albany, New York 12224

The Schulte Roth & Zabel LLP team, led by Stein, special counsel for pro bono initiatives Daniel L. Greenberg and senior
litigation associate Kristie M. Blase, has also included attorneys Jason Mitchell, Nancy Durand, Matthew Schmidt, Jared
Wong, Daniel Cohen, Amanda Jawad, Noah Gillespie and Peter Shadzik, as well as Evan Melluzzo, Catherine Kim,
Christian Purcell and Mahlik Richard. In all, the team has comprised dozens of the firm’s lawyers and staff from every
practice area over the past seven years.

Hurrell-Harring (Objection to Settlement)

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

KIMBERLY HURRELL-HARRING, et al, on Behalf,
of Themselves and All Others Similarly Situated,

Plaintiffs,

– against – OBJECTION TO SETTLEMENT
Index No. 8866-07

NEW YORK STATE, et al.,
Defendants.
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Dear:

This responds to your inquiry (14-158) asking
whether it is permissible to list the designation
“Hon.” preceding your name as it appears in your
Attorney profile on your law firm’s website. You 
indicate your name and title, if permissible, will be
the same font and size as those other attorneys in 
the firm.

The Committee has previously determined
that a judge may list his/her judicial title in an online
biography on the law firm’s website, “as long as the
judge is careful to avoid the appearance that the
judge’s judicial position is being used to promote
either the law firm or the judge’s own legal services”
(see Joint Opinion 09-59/09-86). Therefore, while
you may include the designation “Hon.” in the body
of your on-line biography, you may not include it in
the heading or otherwise display your judicial title in
the firm’s list of attorneys. This is necessary to avoid
the appearance that you are using your title to 
promote or advertise your firm’s services.

When referring to your judicial position
within the body of your on-line biography or profile,
the Committee concurs that by using the same font
and size as those used in the other attorneys’ profiles,
you will not draw unnecessary attention to your
judicial title. In addition, you should not describe
your judicial duties or cases over which you have 

presided nor should you include any information
that would indicate your predisposition to a certain
type of case in a particular way. Finally, it is your
responsibility to ensure that the information 
posted on the website otherwise complies with the
applicable rules governing judicial and professional
conduct (see 22 NYCRR, parts 100 and 1200).

Very truly yours,

George D. Marlow, Assoc. Justice
Appellate Division, First Dept. (Ret.)
Committee Chair

Advisory Committee on Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

187 WOLF ROAD, SUITE 103
ALBANY, NY 12205-1138

Opinion 14-158

December 10, 2014

PERSONAL AND CONFIDENTIAL

Hon.

Esq.
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Digest:        A judge need not disclose that his/her minor
children work part-time as babysitters for 
the children of an attorney who appears in
the judge’s court and need not disqualify
him/herself when the attorney appears.

Rules:         22 NYCRR 100.2; 100.2(A); 100.2(B);
100.3(E)(1); 100.3(E)(1)(e); Opinions 11-
125; 11-94; 08-166; 91-125 (Vol. VIII).

Opinion:    A recently elected town justice advises that
his/her minor children work as part-time babysitters for several
families in the judge’s community, including for a family whose
children’s father is an attorney who regularly appears in the
judge’s court. The judge’s children have known the attorney’s
family since 2007 and have been working for the family for
about a year. The judge’s children take turns working about
three hours a week at a standard local rate of $5.00 an hour.
The judge inquires as to his/her ethical obligations arising from
this relationship.

                     A judge must always avoid even the appearance of
impropriety (see 22 NYCRR 100.2) and must act at all times in
a manner that promotes public confidence in the integrity and
impartiality of the judiciary (see 22 NYCRR 100.2[A]). A judge

must not allow family, social, political or other relationships to
influence the judge’s judicial judgement or conduct (see 22
NYCRR 100.2)[B]) and must disqualify him/herself from any
proceeding in which the judge’s impartiality might reasonably
be questioned (see 22 NYCRR 100.3[E][1]).

                     Here the judge’s children are minors providing
child care on a limited basis to an attorney’s family for de 
minimisweekly earnings. In the Committee’s view, the inquiring
judge’s children’s connection to the attorney’s family is social
in nature rather than professional and, thus, distinguishable
from circumstances where a judge’s adult child is employed in
a professional capacity by an attorney or law firm (see e.g.
Opinions 11-94; 09-04; 91-125 [Vol. VII]).

                     Given these facts, and in light of the absence of
any other  extra-judicial relationship between the judge and the
attorney (see Opinion 11-125), the Committee does not believe
the judge’s impartiality could reasonably be questioned (cf.
Opinion 8-166 [where a judge’s children’s care for an attorney’s
children is merely one of the many factors present in the judge’s
relationship to the attorney that would compel disclosure]).
Therefore, the judge need not disclose that his/her children
babysit for the attorney children nor disqualify him/herself for
that reason.

Advisory Committee on Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

187 WOLF ROAD, SUITE 103
ALBANY, NY 12205-1138

Opinion 14-59 — April 24, 2014

Opinion 14-105 — September 9, 2014
Dear:           

               This responds to your inquiry (14-105) asking
whether you may continue to preside over a criminal case,
given that the defendant, who identifies him/herself as a
member of the Sovereign Citizens group, has commenced
a lawsuit against you and other public officials and agencies.
You have noted that the defendant is seeking, among
other things, a federal court order removing you from the
criminal case that is currently pending before you.

             Neither Judiciary Law § 14 nor Section 100.3(E)(1)
of the Rules Governing Judicial Conduct mandates 
disqualification under these circumstances. Accordingly,
the Committee has previously advised that a judge need 

not exercise recusal where one of the litigants in a 
proceeding pending before the judge has commenced an
action against the judge. Indeed, any rule requiring 
automatic recusal under such circumstances could enable
unsuccessful or disgruntled litigants to engage in judge
shopping. Thus as long as you believe you can be fair 
and impartial, you may continue to preside over the
criminal matter

George D. Marlow, Assoc. Justice
Appellate Division, First Dept. (Ret.)
Committee Chair
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Digest:        A part-time lawyer/judge may not assist a
long-time client and family friend with a case
pending before nother part-time lawyer/judge
in the same county.

Rules:         22 NYCRR 100.2; 100.2(A); 100.4(G);
100.6(B)(1)-(2); Opinion 01-78 (Vol. XX);
People v Alfani, 277 NY 334 (1919).

Opinion:    A part-time judge who is permitted to practice law
asks whether he/she may provide behind-the-scenes advice and
assistance to a defendant in a criminal case pending in a court
in the same county where the judge presides, before another
part-time judge who is permitted to practice law.

1 
The judge

states the defendant and his/her relatives are among the judge’s
long-time family friends and clients, and the defendant’s
assigned counsel appears to be relatively inexperienced. The
judge asks if he/she may, without appearing in court or contact-
ing the judge or prosecutor:

(1) Contact the defendant’s assigned counsel
to “determine the charges, obtain photocopies
of all relevant documents,” and, based on this
conversation, determine the prosecutor’s 
position on the charges.

(2) Call the drug treatment facility the defendant
is attending “to determine the outcome of 
evaluation and urinalysis and treatment 
recommendations.”

2

(3) “Continue ongoing discussions” with
assigned counsel regarding “the charges, 
treatment and the offer etc.”

(4) Discuss all these matters with the defendant
and his/her relatives “so all are on the same
page and have a full understanding of what 
is occurring.

      A judge must always avoid even the appearance of 
impropriety (see 22 NYCRR 100.2) and must always act to 
promote public confidence in the judiciary’s integrity and
impartiality (see 22 NYCRR 100.2[A]). Although a part-time
judge, unlike a full-time judge, may engage in the private 
practice law (see 22 NYCRR 100.4[G]; 100.6[B][1]), he/she may
not do so before any part-time lawyer/judge in the same county
(see 22 NYCRR 100.6[B][2]).

        The Committee has previously advised that “the practice
of law is not confined to appearances in court, but includes all
actions taken on behalf of clients in matters connected with the
law” (Opinion 01-78 [Vol. XX], relying on People v Alfani, 
277 NY 334 [1919]). Here, too, in the Committee’s view, the
advice and assistance the inquiring judge wishes to provide the
defendant likewise constitutes the practice of law. Thus,
because the case is pending before another part-time
lawyer/judge in the same county, the inquiring judge may not
provide the advice and assistance described (see 22 NYCRR
100.6[B][2]).

Advisory Committee on Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

187 WOLF ROAD, SUITE 103
ALBANY, NY 12205-1138

Opinion 14-80
June 12, 2014

1
The inquiring judge advises that the
presiding judge is a personal friend. 

2
The inquiring judge advises that
he/she has known the chairperson of
the facility for over a decade, as that
the facility is “very active” in the
judge’s court. 
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Decision & Order

PEOPLE OF THE STATE OF NEW YORK, DECISION AND ORDER
Plaintiff,

vs. Docket #14050186

KRISTEN KLOOSTERMAN,
Defendant

STATE OF NEW YORK: COUNTY OF NIAGARA

TOWN OF LOCKPORT: JUSTICE COURT

APPEARANCE OF COUNSEL

Hon. Michael J. Violante Niagara County District Attorney
(Ryan Parisi, of Counsel)
Attorney for the People

Viola, Cummings, Lindsay LLP
Robert Viola

Attorney for Defendant

Procedural Posture:

This matter was transferred to the Town of
Lockport Justice Court from the Town of Lewiston 
Justice Court by order of Niagara County Court, Hon.
Sara Sheldon Farkas, dated May 12, 2014, due to recusal
requests from both Lewiston Town Justices.

This Court having previously granted Defendant’s
request for a hearing pursuant to People v Ingle 36 NY2d
413 (1975) and People v Chilton 69 NY2d (1987) held the
same on August 7, 2014.

Parties Positions:

People assert Lewiston Police Officer (LPO),
Matthew Grainge had probable cause to stop the defendant
on Driving While Intoxicated charges because the defendant
violated Section 1128 (a) of the Vehicle and Traffic Law.
People state LPO Matthew Grainge also observed other
Vehicle and Traffic Law violations but did not write the
defendant for the same.

Defendant asserts LPO Grainge had no reason to
pull her over. VTL Section 1128 (a) was not applicable.

Therefore there was no basis to stop her and any reasons
given by Grainge for the stop were pretextual in nature or
a mistake of law.

Definition:

Probable Cause… ” exists where the facts and 
circumstances within their (the officers’) knowledge and
of which they had reasonably trustworthy information
(are) sufficient in themselves to  warrant a man of 
reasonable caution in the belief that an offense has been
or is being committed” Carroll v. United States, 267 U.S.
132, 162, 45 S.Ct. 280, 288, 69 L.Ed. 543, 39 A.L.R. 790.
See also People V. Oden 36 NY2d 382, 368 NYS 2d 
508 (1975)

Standard of Review for Automobile Stop:

The standard of review is Probable Cause not
Reasonable Suspicion.

People v. Ingle 36 NY2d 413, decided in 1975, has
served for 39 years as the seminal case in New York State
regarding stop of vehicle issues. An “Ingle” hearing is
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shorthand for a hearing to determine the legality of a
vehicle stop. Ingle held that “Thus, an arbitrary stop of a
single automobile for purportedly routine traffic check is
impermissible unless the police officer reasonably 
suspects a violation of the Vehicle and Traffic Law”. Ingle
p 419. The Court in Ingle went on to state:

“An actual violation of the vehicle and
traffic law need not be detectable…all
that is required is that the stop be not the
product of mere whim, caprice, or idle
curiosity. It is enough if the stop is based
upon specific and articulable facts which
taken together with rational inferences
from those facts, reasonable warrant the
intrusion.” citing Terry v. Ohio 392 US 1.

This was black letter law in New York State until
2001. Our Court of Appeals then addressed the issue of
pre-textual stops of vehicles in People v. Robinson 97 NY2d
341(2001). Previously, the Supreme Court in Whren v.
United States 571 US 806 (1996), unanimously held that
where a police officer has probable cause to detain a person
temporarily for a traffic violation, that seizure does not
violate the Fourth Amendment to the Constitution even
though the underlying reason for the stop might have
been  to investigate some other matter. The Court of
Appeals adopted Whren as a matter of state law. The
Court of Appeals in Robinson elevated the standard
required to justify the stop of a vehicle from reasonable
suspicion to probable cause. Initially Robinson was only
applied to pre-textual stops. However, with the passage 
of time, it appears all four Judicial Departments apply 
the probable cause standard to stops regarding traffic 
violations. People v. White 40 AD3d 535 (First Dept.
2007), People v. Watson 15 AD3d 598 (Second Dept.
2005). People v. Kearney 14 AD3d 938 (Third Dept. 2009),
and People v. Rose 67 AD3d 1447 (Fourth Dept. 2009).
The difference between reasonable suspicion and 
probable cause is certainly discernable. Reasonable 
suspicion has been defined as that “quantum of 
knowledge sufficient to induce an ordinary prudent and
cautious man under the circumstances to believe criminal
activity is at hand.”

Statute: Section 1128 (a) of the Vehicle and
Traffic Law

“§ 1128. Driving on roadways laned for traffic

Whenever any roadway has been divided into
two or more clearly marked lanes for traffic the following
rules in addition to all other consistent herewith shall apply:

(a) A vehicle shall be driven as nearly as practicable
entirely within a single lane and shall not be moved from
such lane until the driver has first ascertained that such
movement can be made with safety.”

Facts:

On April 16, 2014 at about 12:30 am, Lewiston
Town Police Officer Matthew Grainge (who was in an
unmarked car towing a speed sign radar board to the
town’s garage) was proceeding easterly on Swann Road in
the Town of Lewiston. He noticed car lights approaching
him quickly from behind and pulled over to induce the
driver to pass him. As the car passed him he estimated its
speed at 60 mph in a 50 mph zone. He thought the car was
being driven in a reckless manner and proceeded to 
follow it. Later the car’s entire front passenger tire went
over the white shoulder line (fog line) of Swann Road.
Although Grainge did not believe the car’s movement to
be dangerous to others, he initiated a traffic stop and
found the defendant (who he identified in court) to be 
the operator.

Continued on Page 32
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Decision:

LPO Grainge’s testimony was truthful, straight
forward, candid and credible and, but for cross examination,
uncontroverted. Clearly, Officer Grainge observed what
he thought were violations of the Vehicle and Traffic Law,
which would justify the stop of the defendant’s motor
vehicle. Whether or not Officer Grainge charged the
Defendant under the correct section of the Vehicle and
Traffic Law or even charged any underlying violation is
academic. The Fourth Department in People vs. Schroeder
229 AD2d 917 (1996) has indicated that a police officer is
authorized to stop a motor vehicle on a public highway
when the officer observes a violation of the Vehicle and
Traffic Law [see, People v. Lamanda, 205 AD2d 934, 935,
613 N.Y.S.2d 755 (Third Dept. 1994), lv denied 84 NY2d
828, 617 N.Y.S.2d 148, 641 N.E.2d 169; People v. May, 191
AD2d 1011. 1012, 595 N.Y.S.2d 165 (Fourth Dept. 1993),
lv denied 81 NY2d 1016, 600 N.Y.S.2d 204, 616 N.E.2d
861; see also, People v. Ellis, 62 NY2d 393, 396, 477
N.Y.S.2d 106, 465 N.E. 2d 826 (1984)]. It is clear LPO
Grainge stopped the defendant for going over the white
shoulder line. Only after the stop did Officer Grainge
notice the initial indicia of intoxication of the defendant,
leading to the arrest for driving while intoxicated charges.

This was not a pretext stop. In any event Whren
vs. United States, (supra) as adopted by the Court of
Appeals In People vs. Robinson (supra) allows this type 
of stop. See specifically People vs. Reynolds fact pattern
decided with Robinson.

The real issue before the Court is whether or not
the Police Officer’s belief that a violation of VTL §
1128(a) had occurred was based on an erroneous 
interpretation of law. Partial or infrequent transgressions
over a fog line do not constitute a violation of section
1128 of the Vehicle and Traffic Law [People v Luster 35
Misc3d 735 92012); People v Greene unreported decision
Genesee County Court (2010); People v Davis 58 AD3d
896 (2009); People v Shulman 14 Misc3d 129(A), 2006
NY Slip Op 52508(U) (Appellate Term); and People v
Bordeau 21 Misc3d 1121(A), 2008 Slip OP 52117(U)
(County Court)].

If this (Fog Line violation) was the only reason articulated
for the automobile stop the Vehicle and Traffic charges
must be dismissed. But LPO Grainge observed other
Vehicle and Traffic infractions (e.g. speeding and reckless
driving) which is enough to initiate an automobile stop
(Schroeder supra). Thus, the test for probable cause to stop
is not that the arresting officer wrote a ticket for a Vehicle
and Traffic Law violation but whether or not he observed
a violation of the Vehicle and Traffic Law. Here he did.
Accordingly, Defendant’s motion to dismiss the accusatory
instruments is denied.

Dated: August 19, 2014
Lockport, New York

Hon. Leonard G. Tilney, Jr.
Lockport Town Justice
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Here are some reasons why the 2015 – NYS Magistrates Annual Conference is be a “PERFECT FIT” in Niagara Falls, New York! 

Niagara Falls State Park, a masterpiece designed by Frederick Law Olmsted, is the oldest State Park in the nation and offers 

opportunities for a GREAT walking tour as well as biking experience throughout the 2.6 mile historic park!

“Natural Wonder” of the world right in our backyard and site of the historical 2012 Nik Wallenda Walk Across the Falls! 

Historic Underground Railroad sites 

Historic Old Fort Niagara where the War of 1812 was fought and played a significant role in the French and British War, 
they offer: 

* Musket Demos 

* Costumed Docents 

* Can tailor a tour to fit your needs 

* Lunch in the Officers Club (can accommodate up to 200) 

* Encased War of 1812 flag display featuring 15 stars and 15 stripes authorized in 1795 

* This Fort has the oldest original buildings on the Great Lakes 

* Tour of the French Castle and surrounding original buildings 

• Historic Village of Lewiston 

• Lewiston Council of the Arts can offer a historical tour and recreation of the Underground Railroad route in Lewiston that
led slaves to safety in Canada

• Freedom Crossing Monument 

• Presbyterian Church Cemetery where “Station Master” Josiah Tryon is laid to rest (he was responsible for hiding and 
assisting passage to Canada) 

• Old Falls Street offers a direct path to the Falls and is a sustainable street offering daily numerous festivals throughout the
season! 

• Niagara Adventure Theater featuring spellbinding historical facts of Niagara Falls 

• Aquarium of Niagara 

• Fashion Outlets of Niagara Falls USA 

• Tour of the Niagara Power Vista

• Niagara Wine Trail 

• Cave of the Winds 

• Erie Canal Discovery Center in Lockport 

• Historical Riviera Theatre and Carousel Museum in North Tonawanda 

And so much more!!!!!! 

Why Niagara Falls
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Quiz of the Month Submitted By Hon. Richard M. Parker

ACROSS

4      The landlord’s good faith efforts to remedy a breach would most
likely lower this amount (starts with A)

6      Judge Klepacz should find for which party in an objectionable
tenancy proceeding in which the landlord alleges that the
tenant (an 80 year old widow) has caused him great annoyance
by repeatedly paying her rent one day late

7     If habitability has been breached the responsibility for 
determining the value of the premises during the breach falls
to this person

8     If the tenant fails to pay a month’s rent and the court then
finds that there has been a breach of 25% for five months,
he/she profits

9     In the realm of summary proceedings, this is what W of H
stands for (3 words)

11   Tenant may be entitled to these if the landlord’s actions 
constitute criminal indifference to civil obligations (2 words
starting with P and ending in S)

DOWN

1      An isolated incident of misconduct or misconduct that has 
been corrected does not justify removal of a tenant under this
provision (2 words ending in Y)

2      Responsible for fixing a window if a third party throws a rock
through it because he is upset with the tenant’s son

3      The standard for determining this is an average reasonable 
tenant and not the judge (starts with H)

5      Protected by the warranty of habitability

10    The provisions which govern the issues which are covered in this
quiz are found in this body of law (abbrev)

The questions come from the 2013 
NYSMA Annual Conference class titled:
Summary Proceedings 
presented by, among others, Lewis Liebler, Esq., 
Staff Attorney, Legal Services of Mid NY
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Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 
New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The
NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That
means violators may participate in the NYSP driver improvement program from any computer with an internet
Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the
integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven
curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two
parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,
there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000
people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in
motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the
NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per
year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of
Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace
productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs
and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3
percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

 
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com  www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 
 

NYSP Affiliations include: 
ounty Legislators and Supervisors (CLA ounties

deration of New York Insurance Professionals (FNYIP rk Federation of Professional Health Educators
(NYSFP ict Council 37 (DC3 vice Employees Association (CSEA) ls Administrators

Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in
35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you



NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054

  
      Leaders in Service & Training since 1974 

 
The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive 
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts, 
probation departments and individuals.  
 

Court Diversion – Awareness Programs 
Our programs/workshops can be used as a sentencing alternative or court avoidance tool. In addition 
employers can use our training materials as a valuable in-house employee training and development 
program. 
 
Theft/Consumer Awareness Workshop (Adults & Youth): 
Instructor led 4-6-8 hour class. Completion certificate available 
 
Anger Awareness Workshop Level 1 (Adults & Youth): 
Instructor led 6-8-16 hour class. Completion certificate available 
 
Alcohol/Drug Awareness Education Program (Adults only) 
Focus:  Important information on alcohol and other drugs .Instructor 
led 8 hour class. Completion certificate available 
 

 
Civic Responsibility Life Skills Program (Adults Only): 
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available 
 
Youth Success Workshop (Youth Only) 
Focus: Peer Pressure, Self-Image, Goal Planning & more 
Instructor led 4 hour workshop. Completion certificate available 
 

6 Hour Defensive Driving Classes (Available online or classroom) NTSI’s
 
New York Defensive Driving

 
course

 
contains the most current information on defensive driving, 

traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency

 
approved since 1979

.  
Attendees can receive 10% on liability insurance,

 
reduce up to 4 

points on their
 
license (if applicable) and certificate is good for 3 years.

 

 
For more information visit our website WWW.NTSI.COM or contact us at 

1.800.733.6874, email at ntsine@ntsi.com  or fax us at 718.720.7021 
201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314 
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