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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT
100.5 A Judge or Candidate for Elective Judicial Office Shall Refrain From Inappropriate

Political Activity

(5) A judge or candidate for public election to judicial office shall not personally solicit or accept campaign
contributions, but may establish committees of responsible persons to conduct campaigns for the candidate
through media advertisements, brochures, mailings, candidate forums and other means not prohibited by
law. Such committees may solicit expenditure of funds for the candidate’s campaign and obtain public
statements of support for his her candidacy. Such committees may solicit and accept such contributions 
and support only during the Window Period. A candidate shall not use or permit the use of campaign 
contributions for the private benefit of the candidate or others.
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At the midpoint of
my presidency of
NYSMA, I thought

it would be appropriate 
to review some of the
major matters facing our
organization and our
courts. The following are
my observations on some
current “hot topics.”

A Marriage of Courts. As most of you are
aware, many municipalities throughout the State
are mulling the consolidation of town courts.
Consolidation of town justice courts is authorized
by the Uniform Justice Court Act Section 106-A,
which allows two or more towns that form a
contiguous geographic area within the same
county to establish a single justice court.  Here’s
how it works:

The process for the consolidation may be initiated
by a petition of registered voters of each town
addressed to each town board and signed by at
least 20% of the towns’ registered voters.  As 
an alternative, any town board may adopt a 
resolution calling for the reduction of the number
of justices in the town and one or more towns
that form a contiguous area.  Afterwards a joint
public hearing is required.  The town clerk in
which the original petition was filed must,
within 30 days of filing of the original and 
certified petition or resolution, publish notice of
a joint public hearing.  At this meeting the town
boards will hear testimony and receive evidence
of information concerning the petition or 
resolution to establish a single town court.
Within 60 days after the hearing, the town
boards must determine whether to approve the
petition or resolution.  If each of the town boards
approves the resolution or petition, the town

boards must prepare a joint resolution that 
establishes the office of one justice in each 
town and states that the remaining justice 
in each town will have jurisdiction in all of the
participating towns. 

The joint resolution must be submitted to the
electors of each town at the next general 
election, providing it occurs more than 60 days
after the final determination of the resolution.
If the resolution is approved by a majority of
qualified voters in each town, the joint resolution
is adopted and the plan to establish a single 
town court will be implemented as provided in
the resolution.

If a single town court is established under this
process, each justice must keep separate sets of
records and dockets and maintain separate bank
accounts for each town of which he or she has
jurisdiction.  Furthermore, each town retains its
respective fine revenues.  

If your town is considering consolidating justice
courts, the Office of the State Comptroller may
be able to help you assess the costs and benefits
by providing revenue and expenditure data. See
Uniform Justice Court Act Section 106-a and
106-b for further details.

If things don’t work out, either town can file 
for divorce. The issue of alimony will not be 
discussed at our annual meeting.

More Messing with Our Courts. As if town
court consolidation weren’t enough, there is a
movement afoot to merge the State’s major trial
courts into a two-tier system, wherein the 
current nine district courts would be replaced by
a State-wide Supreme Court and a State-wide
District Court.  The State Bar Association has
also been urging reform of New York’s court

PRESIDENT’S MESSAGE

Hon. 
Harold J. Bauman
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structure, calling it antiquated and complex.
NYSMA opposes these proposals as they could
have negative consequences on our town and 
village courts. We will be monitoring them closely.

New York State Constitution. In recent
years, our State has faced the harsh realities of
fundamental flaws in our justice system.  As I
have previously noted, there is a great probability
that the State Constitution will be revisited 
in 2017.  To better understand the challenges 
we face, I have proposed the formation of a 
committee headed by Hon. Peter Barlet to 
consider constitutional changes that could 
impact our courts and the communities we
serve.  NYSMA should be in a position to review
and make recommendations about changes to
the State Constitution.

Criminal Justice Reform. We should look 
to be a productive part of the dialogue on our
criminal justice system, and work to ensure that
our voice embodies balance in the reforms that
will be proposed.  NYSMA should support video
recording of interrogations, as is the current
practice in New York City, as a way to help 
improve the criminal justice system.

Ethics Reform. Events taking place at the
highest levels of State government have brought
the issue of ethics reform to the forefront of
today’s political discussions.  Recommendations
will certainly be brought for reforming public
sector ethics laws. I believe NYSMA should 
propose that an additional sitting town or village
judge be appointed to sit on the Commission on
Judicial Conduct to balance the fairness of its 
decisions.  I would also propose that accused
judges be afforded the same rights of discovery
as those defendants in our criminal courts.

*****

Finally, as we prepare to celebrate Independence
Day, it is fitting to reflect on our nation’s history,
our democratic system of government, and 

remember those who have sacrificed to preserve
and protect it.  On April 7th Hon. Tanja Sirago,
Hon. Gary Graber, Hon. Dennis Quinn and I
laid a wreath at the Tomb of the Unknown 
Soldier in Washington D.C. on behalf of NYSMA.
It was an extremely moving experience.  The
sentinels, with their measured steps and 
mechanical rifle movements, are relieved every
half hour in an extremely formal ceremony.
Even at night, the drill remains unchanged.
When Hurricane Isabel roared through Washington,
downing thousands of trees and power lines 
and flooding roads, the regimental commander
of the U.S. 3rd Infantry sent word to the night-
time sentry detail to seek shelter.  They refused.
“No way, sir.”  The spirit of Eisenhower, Patton
and Doolittle survives.

Have a safe, happy and productive summer.  See
you in Lake Placid!

President’s Message Cont…

Scalise & Hamilton LLP
Ethics & Professionalism | Grievances

2014 Recipient of the 
Westchester Women’s Bar Association Family Friendly Award

Featured in the Top 100 Largest Women-Owned law Firms
in NYS by the New York Law Journal

Is Pleased To Announce

Maryrita Dobiel, Esq.
Formerly Chief Counsel to the

NYS Chief Administrative Judge’s Advisory Committee on Judicial Ethics

Has joined the firm as Of Counsel

Providing lawyers, law firms, law students and judges in professional 
responsibility and ethics matters, and white-collar criminal matters. The
Firm also advises, proactively via advisory letters; reviews websites and
escrow accounts to ensure compliance with ethical obligations; assists law
students with their bar applications; and, provides defensive counsel when
a professional or judge is faced with allegations of ethical misconduct 
or criminality.

670 White Plains Road Suite 325 • Scarsdale, NY 10583

(914) 725-2801
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Highlights of the April 2, 2016 Executive
Committee Meeting held at the
Otesaga Hotel in Cooperstown are 

presented for your information.

President Bauman welcomed all to the meeting.
He thanked Hon. Sherry Davenport for attending
the Cattaraugus County Magistrates Association
meeting in December and reported on his travels
as President to the various county magistrates
meetings and retirement dinners. He reported
on NYSMA’s visit with Judge Coccoma, the
Tompkins County Task Force for Municipal 
Reform, the Dutchess County Bar Association, 
Albany legislative visits, the Council of Judicial
Associations and the New York State Bar 
Association’s Constitutional Committee.

President Bauman appointed Hon. Peter Barlet
as NYSMA’s representative to the Constitutional
Committee and create a sub committee to study
the State Constitution and recommend changes
and simplifications as regards only to the judiciary
and to investigate the procedures as to what has
happened in the past constitutions conventions.

Hon. Tom Sheeran moved to accept the Turning
Stone as the site for NYSMA’s 2017 conference.
Discussion held. Hon. Thomas Dias moved the
questions. Vote taken. 5 opposed, 1 abstention.
Motion carried.

The next Executive Committee meeting will 
be held at the Villa Roma in Callicoon on 
June 11, 2016.

On the eve of the Executive Committee Meeting,
President Bauman wed his lovely fiancée 
Eileen Hawkins. The ceremony was performed
on the veranda of the Otesaga Hotel by 
Hon. Peter Barlet, standing for the bride 
and groom were Hon. Donald “Dutch” Magill
and his wife Pat. Congratulations to both 

Harold and Eileen!

Executive Commmittee Highlights
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Part I of Two Parts

This article is divided into two parts.
Part I will address briefly the subject of factors
in the disciplining of judges and will focus 
on what judges should know about how the 
disciplinary system functions.  The second part,
to be published in the Fall edition of The Magistrate,
will discuss how the Court of Appeals and the
Commission on Judicial Conduct have applied
mitigating and aggravating factors in individual
cases to justify specific sanctions. 

Introduction

Some judicial misconduct, such as 
corruption, is so egregious that the only way to
maintain the public’s confidence in the judiciary
would be to remove the judge from judicial 
office.  This article is not about those relatively
few cases in which the removal sanction 
would be based entirely on the judge’s egregious
misconduct.  

The Court of Appeals has stated in Matter
of Restaino, 10 NY3d 577, 590 (2008): 

Thus, we have previously stated
that in rare cases “no amount of
[mitigation] will override inexcusable
conduct” (Bauer, 3 NY3d at 165)
sufficient to restore the public’s
trust in the judge’s ability to faithfully
execute his or her duties …. 
(Emphasis added.)

This article is about the great majority of
disciplinary cases – where the imposition of 
any disciplinary sanction, including removal

from office, would be based on the seriousness
of the misconduct as well as other factors. 
Many judges facing discipline have been helped
by “mitigating” factors or hurt by  “aggravating”
or “compounding” factors.   

Review of Procedures

Commission Powers
The Commission members initiate 

investigations, decide whether to file formal
charges, designate referees to conduct hearings,
and, after hearing from the defense and the
Commission Administrator (who acts in a 
prosecutorial role), the Commission renders 
determinations. The Commission may dismiss 
a complaint or formal charge or ultimately 
determine a sanction of admonition, censure or
removal from office.  Those sanctions are subject
to review in the Court of Appeals upon the 
request of the judge who faces one of the 
disciplinary sanctions.  If the judge does not seek
review of the Commission determination in the
Court of Appeals within 30 days, the determined
sanction will take effect.

The Commission’s Investigation
When the Commission first communicates

with a judge about his or her conduct, it is 
important for the judge to determine whether
the factual allegations are true or false.  If false,
the judge should decide on the best way to 
explain the true facts.  If the factual allegations
are true, they should be admitted, either in 
response to the Commission staff’s letter 
(requesting a letter response) or in testimony at
an “investigative appearance.” Sometimes, the
Commission staff requests a letter response and
after the judge responds by letter, the staff 

Mitigating and Aggravating Factors in the Disciplining
of Judges Submitted By Gerald Stern1

1  Gerald Stern, the former Administrator of the Commission from 1974 to 2003, served on the faculty of the Town and Village Education
Program from 2004 - 2011. He may be reached at gstern42@mac.com to answer any questions about this article.
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requests the judge’s appearance to answer 
questions under oath. 

The allegations might be false.  Or, the facts,
or some of them, presented to the Commission
might be true. It is advisable for a judge to 
consult with counsel and obtain legal assistance
in responding to the Commission staff.  That is
a critical point in the entire proceeding.  It is
when the judge’s defense is shaped.  Yet, such 
assistance can be expensive, and it is a particularly
problematic for many Town or Village Justices
to afford legal fees on the meager salaries 
they receive.

The judge in a disciplinary proceeding
must respond to questions posed by the 
Commission’s staff.   The judge is at a critical
juncture in the investigation and should have
counsel to help present the facts either in a letter
or in person under oath as requested by the
Commission staff. 

It is at that point that the judge’s response
to the Commission may determine whether
there will be a later finding that the judge was
candid and contrite or the opposite, which can
be a critical factor in the Commission’s eventual
disposition of the matter.  The judge should 
answer every question truthfully.  

A related problem that could come into
play later occurs when a judge truthfully 
acknowledges the factual allegations but denies
that it was improper as a matter of law. 
The judge might be right in asserting that legal
position.  Or the judge could be compounding
the misconduct by not knowing the conduct was
improper.   If the Commission members believe
the admitted conduct was improper, and there
are prior Commission or Court decisions (or
opinions of the Advisory Committee on Judicial
Ethics) that show the conduct is improper, a

judge’s defense that the conduct was not 
improper could be regarded as a failure to 
recognize impropriety, which could be an 
aggravating factor in the final disposition.  

Private Discipline
Although the law makes an admonition

public, the Commission devised a way to 
privately discipline a judge. The Commission
promulgated a rule in the late 1970’s that created
a “letter of dismissal and caution.” The 
Commission is authorized by statute to promulgate
rules that are consistent with statutory law, and
because all sanctions established by statutory
law are public, the Commission decided there
was a compelling need for a confidential letter
of “dismissal and caution” in lieu of either 
dismissing the complaint or authorizing formal
charges. If this appears to be a questionable basis
for “private” discipline since it has no statutory
authorization, it can be defended by the need for
a disciplinary system to include a non-public 
disposition. It would be harsh to publicly 
discipline a judge who deserves nothing more
than a private warning.  And it would be poor
policy not to issue such a warning when a warning
would be appropriate and could prevent 
future acts by the judge that eventually might 
result in more serious misconduct.  In certain 
instances, neither outright dismissal of the 
complaint nor the filing of a formal charge seems
appropriate.  The legislature did not provide for
such private discipline, so the Commission did.
(In 2000, the Commission amended its rules to
provide of the issuance of a “letter of caution” at
a later stage, after charges were authorized,
which includes a formal finding of misconduct.)

Two Paths to Resolve Facts After
The Commission Files Formal Charges

If the Commission files formal charges, 2 

usually there are two ways in which a matter
proceeds back to the Commission for a decision:

2  Formal proceedings become public after the judge is advised by the Court of Appeals that the Commission has filed a determination in
the Court for one of three public disciplinary sanctions (admonition, censure or removal from office).
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either (1) a formal hearing is held, presided over
by a referee, who makes proposed findings of
fact and conclusions of law, or (2) the judge
agrees to waive the formal hearing by signing 
an “agreed statement of facts,” which is an 
agreement between Commission staff and 
the judge and the judge’s lawyer.  There is a 
certain amount of negotiation in the process of 
considering such a statement, so judges should
be represented by counsel.  The agreed statement
of facts would present a factual record to the
Commission (based on the facts accepted by the
judge, the judge’s attorney and the Commission’s
Administrator). It also acknowledges that 
the judge’s acts violated specified ethical rules.
The agreed statement usually includes a joint
recommendation of a specific disciplinary sanction
that is negotiated with the Administrator’s staff.
In essence the agreed statement of facts is in lieu
of a referee’s report. 

Both a referee’s report and an agreed
statement present the facts and the law (rule 
violations) to the Commission members. The
main difference is that the agreed statement of
facts almost always calls for a specific sanction
(whereas a referee’s report does not recommend
a sanction). If the Commission disagrees with
the stipulated sanction, it may reject the sanction
only by rejecting the entire agreement. The 
Commission may also reject an agreed statement
because the facts presented are unclear or 
insufficient, or because the Commission believes
a hearing is necessary. When an agreed 
statement is rejected, the Commission will 
generally indicate the reason for the rejection,
and sometimes the parties will submit a revised
agreed statement that tries to address the 
Commission’s concerns. (Some Commission 
determinations indicate that an agreed 
statement was rejected two or even three times.) 

By law, the agreed statement could be
based only on facts, but in the vast majority 
of agreed statements that have been presented 
to the Commission members over nearly 

four decades, the stipulation includes an 
acknowledgment of misconduct and a 
recommended sanction.  A specific sanction in
the agreement probably reduces the risk for the
judge.  When a judge chooses instead to proceed
to a hearing, the sanction can be any of the three
sanctions in the law.  (Even a potential admonition
or censure might be elevated to a removal case 
if either the hearing brings out more serious 
misconduct or the judge lacks candor in his or
her testimony.)  The referee does not recommend
a sanction, but the referee’s findings, conclusions
and analysis generally have substantial influence
in the sanction selected by the Commission. 

Admissions made by a judge in an agreed
statement that is subsequently rejected by the
Commission members would not be considered
against the judge if the matter proceeds to a hearing.
To provide a basis for the recommended 
sanction, the staff and the judge often agree to
include mitigating circumstances, especially the
judge’s cooperation and contrition.  

A formal hearing is confidential by law
unless the judge chooses to have a public hearing
(which is rare).  After a formal hearing and 
consideration of the referee’s report, and briefs
and arguments by counsel, the Commission may 
dismiss the charges or may decide to discipline
the judge either publicly or privately in a letter
of caution. Usually at that stage, if formal
charges are sustained, the judge will be publicly
disciplined.  

Court of Appeals Review: The
Final Word

Only the judge may request a review by
the Court of Appeals.  Thirty days after the 
Commission files a removal determination in the
Court of Appeals, if the judge has not requested
review, the Court will issue an order removing
the judge. If the determination called for censure

Continued  on page 8
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or admonition, the Commission will impose that
discipline after 30 days unless the judge seeks 
review in the Court of Appeals. If the judge 
seeks review and files the necessary record 
and brief, the Court will consider the record 
and the briefs submitted by both sides, hear oral 
argument and decide whether to “accept” or 
“reject” the Commission’s determination. Over
the years, the Court has reviewed mostly 
removal determinations. Judges who face 
admonition or censure have tended to “leave
well enough alone” possibly because two judges
in the early 1980s, who faced censure, were 
removed by the Court after seeking review – 
perhaps they had not realized that on review the
Court could render any sanction in the law.
Matter of Shilling, 51 NY2d 397 (1980); Matter

of Sims, 61 NY2d 349 (1984). 
Another factor why so few judges seek

review in the Court of Appeals is the expense to
the judge.  By rule of the Court, the judge is 
responsible for the cost of reproducing twelve
copies of the record and the brief (nine for 
the Court and three for the Commission). The
record of proceedings is usually large, and a 
review requires a great deal of a defense 
attorney’s time. 

… to be continued in the next 
edition of The Magistrate
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With all of the diverse backgrounds we
have as Town and Village Justices in
New York State, we are all aware of

the wide variety of educational topics to which
we have access. During my more than 35 years
in office, I have been able to see the enormous
growth in the opportunities we have that allow
us to craft part of our curriculum to meet the
specific needs of the jurisdictions we serve. 

Some time ago, I had the opportunity to
attend the Drugs in America Today: What Every
Judge Need to Know class at the National 
Judicial College in Reno, Nevada. The focus of
this class provided a comprehensive review of 
intoxicating substances, short and long effects
on litigants in their lives as well as recent 
developments in the law. Sentencing and 
intervention options were also discussed. I 
believe that for me and most of my classmates
the largest impact came from the education we
received regarding the meanings of abuse and 
addiction and how the brain reacts to these very
dangerous substances.

“Overwhelming” would be the first term
that I would use to describe this class. I say this
in a positive way; it can easily be said that we
cannot expect that the problem solving courts
will be the only answer. As time goes on we will
all need to be aware of these issues and recognize
that simply closing a case with a fine or jail will 
not provide a complete therapeutic resolution to
the problem. 

This is just one experience that I can 
describe that has been provided by the National
Judicial College. The curriculum they provide can
be found on their website at http://www.judges.org.
In your review you will find that the courses 
offered are for all judges at every level. The

unique attraction for me is always the interaction
with colleagues from all over the country. We all 
seem to have the same issues and you would be
surprised to find that you may just learn some
new perspectives on whatever topic brought you
to the college. 

In the event you cannot attend the class
personally you will also find there are web-based
courses you may be interested in. All courses
have the same quality curriculum taught by 
instructors carefully chosen by the college. In
2013, as President of the New York State 
Magistrates Association, I recognized the Office
of Justice Court Support on behalf of the college
for their leadership in providing elective credits
in designated courses both personally taken or
via webinar. We as New York judges now have
so many more additional options to supplement
or enhance our judicial educational experience;
“Thank You” Office of Justice Court Support for
that leadership.

As an alumnus and faculty member of
the National Judicial College I wanted to share
my thoughts and appreciation for those who 
educate us and have the vision to increase our
educational goals at all levels. They are truly a
life experience that can be looked back upon
with fond memories.  

The National Judicial College: A Judicial Educational
Experience Worth Considering Submitted By Hon. Gary A. Graber
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The Thomas N. Cummings 
Leadership Award 2016

This award originated in 1995, when presented
to Thomas N. Cummings for his outstanding
work and dedication to those affected by problem
gambling. Tom founded the Massachusetts
Council on Compulsive Gambling in 1983, and
served as its Executive Director for 11 years.
Tom’s passion and dedication to the Mass Council
and its mission grew from his own experience
with problem gambling.  

Previous recipients of the award included: 
Executive Director of the National Council on
Problem Gambling, Keith Whyte; Director of
Outpatient Psychiatry and PARC at Mount
Auburn Hospital, Dot Duda; the Founder and
former Executive Director of the Connecticut
Council on Problem Gambling, Marvin Steinberg;
Director of the Harvard Medical School Division
on Addictions, Dr. Howard Shaffer; and former
Massachusetts Council on Compulsive Gambling
Executive Director, Kathleen M. Scanlan.  

The Leadership Award is presented to an 
individual who shows vision, courage, and 
dedication in the field of problem gambling.  

NYSMA’s Hon.  Mark G. Farrell receives the
Thomas N. Cummings Leadership Award
Submitted By Brianne Tolson, Grassroots and Community Relations Manager Mass. Council on Compulsive Gambling

Shown in  the photograph, from left to right, 
Hon. Mark G. Farrell, Massachusetts Council on Compulsive Gambling
& Executive Director Marlene Warner

The Thomas N. Cummings Leadership Award
was presented to Judge Mark Farrell by the 
Massachusetts Council on Compulsive Gambling
by its Executive Director Marlene Warner, at
their annual conference.
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Massachusetts Council on 
Compulsive Gambling hosts 
Gambling Problem Conference

Norwood, MA – As the sole resource in the
Commonwealth for individuals struggling with
gambling problems, the Massachusetts Council
on Compulsive Gambling is proud to have hosted
the Annual Conference on Gambling Problems.
This year’s 2-day conference focused on “Creating
Empowered Families, Engaged Providers and
Enriched Communities,” took place on Thursday,
April 14th and Friday, April 15th from 8:30-
4:30PM each day at the Four Points by Sheraton
Hotel in Norwood. 

“With over 200 attendees, we certainly empowered
families through science-based curricula and 
stories from those who have dealt with gambling
problems within family systems; enriched
communities with knowledge of how responsible
gambling is being completed by gambling 
industry regulators, operators and vendors and
how innovative practices in tribal gaming and
public safety can be applied here in Massachusetts;
and engaged providers with conversations 
aligning gambling disorder and the opioid crisis,
ambivalence in treatment, the importance of
screening, brief intervention and clinical 
supervision, as well as how health care providers
can use tools such as voluntary self-exclusion,
play management and recovery programs to 
enhance clients health in treatment. We are also
proud to have presented six awards to very 
deserving partners in our work—it takes all 
people at the table to build a strong safety net for
people to keep gambling healthy and safe in the
Commonwealth.  In addition, our over 35 
vendors and stakeholders added to the energy
and knowledge base,” said Council Executive 
Director Marlene Warner when discussing the
success of the event. 

The conference covered topics from the Opiate
Use Crisis to Tribal Gaming, with over thirty 
expert speakers and panelists. 

The following award was presented: 

The Thomas N. Cummings Leadership
Award was presented to Judge
Mark Farrell, for his extensive
work in the criminal justice system
regarding problem gambling, and as
an individual who shows vision,
courage and dedication in the field
of problem gambling.

About the Mass. Council on 
Compulsive Gambling

Founded in 1983, the Massachusetts Council on
Compulsive Gambling is a private, non-profit
health agency dedicated to providing leadership
to reduce the social, financial, and emotional
costs of problem gambling, and to promote a 
continuum of prevention and intervention
strategies including: information and public
awareness, community education and professional
training, advocacy and referral services for 
problem gamblers, their loved ones and the
greater community. 

The Council operates a toll-free Helpline (1-800-
426-1234) and anyone who is concerned about
his or her own or a loved one’s gambling 
problem is encouraged to call. Helpline workers
provide information about problem gambling
and referrals to self-help groups, treatment
providers, and other community resources. 

For more information, visit 
masscompulsivegambling.org.
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On April 7, 2016 the New York State
Magistrates Association had the honor
of placing a wreath at the Tomb of the

Unknown Soldier at one of the nation’s most
sacred shrines honoring veterans and their
families who have sacrificed their lives for 
our freedom. 

The Tomb of the Unknown Soldier includes
the remains of unknown service members
from World War I, World II and the Korean
War. Soldiers from the 3d U.S. Infantry Regiment
keep a 24-hours-a-day, 365 days-a-year vigil at
the Tomb. The wreath ceremony is memorial
in purpose and patriotic in nature, dedicated
to the memory of all those interred in the
cemetery and to all those dying in the military
service of the United States.

Hon. Gary Graber, Hon. Tanja Sirago, Hon.
Harold Bauman and Hon. Dennis Quinn
placed the wreath on behalf of the New York
State Magistrates Association. It was an honor
and humbling experience to be able participate
in this ceremony honoring our NYSMA
members who have served as well as all of
those who serve in the Armed Forces both
past and present.

New York State Magistrates Association at Arlington
National Cemetery
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Prominent Albany attorney
and author Peter Gerstenzang
spoke to local town and village

justices on updates in the laws and
regulations about driving while 
intoxicated. Gerstenzang spoke at
the recent dinner meeting of the
Dutchess County Magistrates.

Peter Gerstenzang is the senior
partner in the Albany law firm of
Gerstenzang, Sills & Gerstenzang. 

He is a 1970 graduate of Albany Law
School. His practice focuses on Criminal
Defense with an emphasis on DWI
cases and Vehicular Crimes.

His book, Handling the DWI Case in New
York, published annually by Thomas/West,
is considered a standard reference for
the Driving While Intoxicated cases.

Mr. Gerstenzang is a regular lecturer for
the New York State Bar Association, the
New York State Magistrates Association
and various county magistrate associations.

Local Judges Updated on DWI Law Submitted By Hon. Jonah Triebwasser
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Hon. Gary Graber taught recently at the
TMCEC Traffic Safety Conference in
Dallas Texas: A High Performance

Court Look at Commercial Driver’s Licenses

The Texas Municipal Courts Education Center
(TMCEC) was formed in 1984 by the Texas 
Municipal Courts Association (TMCA) to 
provide extensive, continuing professional 
education and training programs for municipal
judges and court personnel. TMCEC is financed
by a grant from the Court of Criminal Appeals
out of funds appropriated by the Legislature to
the Judicial and Court Personnel Training Fund.

TMCEC conducts courses in various locations
throughout the state to facilitate compliance by
municipal judges with the Court of Criminal 
Appeals’ order mandating continuing education
on an annual basis. Courses are offered for
judges, clerks, court administrators, bailiffs, 
warrant officers, juvenile case managers and
prosecutors. At this time, annual attendance at
judicial education programs is not mandatory 
for court clerks, but is highly recommended.

Sponsoring more than 50 events annually, and
providing professional and law-related education
to more  than 4,000 people, TMCEC is one of the

largest organizations of its kind in the United
States of America.  TMCEC has an outstanding
cadre of faculty members that consists of 
judges, attorneys, and other professionals from
throughout the nation.  TMCEC takes pride in
the quality and content of its conferences and
work product.  It has earned the praise of judges,
attorneys, policy makers and court professionals
throughout the Lone Star State.

Traffic Safety Conference in Dallas
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21 Everett Road Extension

Answers to 
Quiz of the Month

Williamson 
Law Book 
Company

790 Canning Parkway • Victor, New York 14564

Phone: 585.924.3400 Email: WLBCo@aol.com
Fax: 585.924.4153 Website: WLBonline.com

Custom printers for New York State Courts
Suppliers of:

Criminal / Civil Case File Folders
Available In:
Letter / Legal
Five Colors

Standard or Custom

Custom Receipt for Fine
Custom Laser Receipts

Legal Forms
Marriage Ceremonies
Parking Tickets

Supplying NYS Courts for over 140 years

on Page 51 
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The following officers of the SMA will be elected at the Annual Conference

DIRECTORS

The SMA Nominating Committee seeks qualified members (sitting Town or Village Justices) for these 
positions. Association members are asked to complete the form below, submit a current resume and indicate
why the judge(s) would be suitable candidate(s)for a leadership position in the SMA and return to:

Hon. Dennis G. Quinn — Chairperson, Nominating Committee
NYS Magistrates Association — 163 Delaware Ave., Delmar, NY 12054

Deadline: August 12, 2016              Nominations will not be accepted after this date

NOMINEE INFORMATION

Name:________________________________________ Position of: __________________________________

Present Judicial Title: ______________________________________________________________________

Municipality: Town/Village of: ______________________________________________________________

Submitted by: (name of member): ____________________________________________________________

Address: __________________________________________________________________________________

Please attach candidate(s) resume(s)

What’s Expected of New Directors

Four Directors of the Association will be elected at the Annual Meeting. The term of a 
Director is three years. Occasionally, a vacancy requires that an additional Director must also
be elected to complete a partial term. 

Each Director will be expected to attend all five Executive Committee meetings which are
held each year.  Two of these meetings are held during each Annual Conference. The first is
held in the afternoon on the Sunday on which the conference begins. The second conference
meeting (which, of course, is the first meeting for Directors newly-elected during the Conference)
is held in the morning of the Wednesday on which the Conference concludes.

Additionally, a Saturday Executive Committee meeting is held each December, March and
June at various locations throughout the State.  These locations are selected by the President.
Travel costs relating to the three Saturday meetings, including applicable lodging, will be 
reimbursed by the Association.

Each Director will be assigned to one or more of the Association’s committees by the President
and will be expected to participate as directed by the committee(s) chair(s). 

Nominating Committee 
Seeks Candidates
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Eugene W. Salisbury
Magistrate of the Year Award

To: All Sitting Justices
It is June and time to look ahead to the Annual Magistrates Conference, which is in Lake Placid, NY. One of the highlights of 
the annual gathering is the presentations of the Magistrate of the Year award. The award recognizes a judge for contributions to the
judiciary, as well as for contributions to his/her community. I am certain that each of you has knowledge of an individual who  deserves
to be considered for this award. Who among you has contributed to the improvement and overall effectiveness of the judiciary? Who
has shown that contributing to the betterment of the community is what justice is all about? Who has gained your association’s respect
because of outstanding contributions? Please consider and nominate a person who deserves the recognition. Keep in mind that this
award depends on the participation of both County Associations across the state and individuals like you. When considering your
nomination(s), please use the following guidelines:

Hon. Ralph Mackin, Chair of The Magistrate of the Your Committee

As a person:
…Does his or her private life display honesty, trustworthiness
and behavior that benefits a member of the judiciary? 
…Does the nominee command respect from others and show
confidence in their actions and thoughts? 
…Has the nominee avoided legal and ethical infractions 
and improprieties? 
…Is he or she considered to be a good solid citizen by the members
of his or her community?

As a justice:
…Has the nominee’s public and judicial conduct been free from
even the appearance of impropriety? 
…Does he or she exhibit sound temperament, attentiveness,
patience and impartiality in his or her conduct on the bench?
…Has the nominee been studious in his or her knowledge of
the principles of the law and diligent in endeavoring to ascertain
the facts? 
…Has the nominee remained free from partisan demands and
have his or her actions been free of consideration of personal
popularity or public notoriety? 
…Has the nominee consistently abstained from any judicial act
in which his or her personal interests are, or even appear, to be
involved? 
…Has his or her tenure on the bench been long enough to show
that they command the respect of their community electorate?
…Has the nominee enhanced the integrity of his or her community
through their actions within their local judicial system?

As a member of the judicial community:
…Does the nominee command the respect of his or her peers
as a justice? 
…Has the nominee shown an interest in improving the quality
of our local court system by membership and active participation
in county and state magistrate associations?
…Beyond his or her active membership in various associations,
what examples are there that this person has made an effort to
enhance the integrity, effectiveness and prestige of our Town
and Village Courts? 
…Has the nominee been involved or instrumental in initiating
legislation focused on improving the court system and its 
effectiveness in serving the public?
…What effort has the nominee made to defend our local court
system to others outside the judicial community?
…Has the nominee asserted sound and constructive leadership
in county and state associations? 
…Has his or her contact with the public at large resulted in 
any position and constructive actions toward improving our
Town and Village courts? Please remember, your association’s
participation is the single most important element in assisting
us in selecting the Magistrate of the Year.

Please submit your nominations to:
Hon. Ralph Mackin
Magistrate of the Year Committee
New York Magistrates Association
163 Delaware Ave. Suite 108 • Delmar, NY 12054

Nominees for the 2016 Magistrate of the Year Award
must be submitted no later than August 12, 2016

Submit packages to:

New York State Magistrates Association
163 Delaware Avenue, Suite 108 • Delmar, NY 12054

Applications must be received by August 12, 2016
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Annual Conference

Go for the GOLD in Lake Placid 
this September!

New York State Magistrates Association
2016 Annual Conference

• The GOLD STANDARD in accommodations and dining at the beautiful Crowne Plaza Lake Placid Hotel
and Golf Club.

• The GOLD STANDARD in education with Core B, over ten hours in elective courses and so much more!

• The GOLD STANDARD in networking with your fellow judges from all over New York State.

• The GOLD STANDARD in golf, shopping and sight seeing. Complimentary greens fees on the Lake Placid
Club Pristine 9 Executive Golf Course. Complimentary one-hour scenic boat cruise.

All this without spending a lot of GOLD!

Reasonably priced starting at $530.25 per person (double occupancy) 
or $687.75 (single occupancy) for three nights at the hotel and all meals!

SAVE THE DATES!  September 25th to 28th, 2016
Reserve today!

124407 SUMMER 16 MAGIST MAG.qxp_Layout 1  6/23/16  3:40 PM  Page 20



Summer 2016 - The Magistrate

21

Annual Conference

124407 SUMMER 16 MAGIST MAG.qxp_Layout 1  6/23/16  3:40 PM  Page 21



Summer 2016 - The Magistrate

22

Annual Conference

You Must Receive Prior Approval To Attend
Section 77-b of the General Municipal Law authorizes the governing board of any municipality, by majority vote,
to authorize any of its members, any officer or employee, or any other person who has been elected pursuant 
to law to a public office for which the term has not commenced, to attend a conference as defined in Section 
77-b(c). The authorization must be by resolution adopted prior to such attendance (General Municipal Law
§77-b[2]). The governing board, however may delegate its power to authorize attendance to any executive 
officer or administrative board.

Even Your Registration Fee Can Be Reimbursed
Subdivision 3 of section 77-b provides that all actual and necessary registration fees, all actual and necessary 
expenses of travel, meals and lodging and all necessary tuition fees incurred in connection with attendance at a
conference shall be a charge against the municipality and the amount thereof shall be audited, allowed and paid
in the same manner as are other claims against the municipality.

New York State Picks Up a Portion of the Tab
The Office of Court Administration will reimburse each Justice who attends the Annual Meeting on Monday 
afternoon for mileage, up to $140.00 for one day’s lodging and up to $74.00 for certain applicable meals. These
costs would lower the reimbursement required from your municipality. (Subject to change)

Need A Cash Advance?
In addition to the authorization in subdivision 3 to reimburse for expenses previously incurred, subdivision 6 of
section 77-b expressly authorizes a municipality to provide for cash advances to persons duly authorized to attend
a conference for estimated expenditures for registration fees, travel, meals, lodging and tuition fees. If an advance
is provided, the officer or employee must submit an itemized voucher showing actual expenditures after attendance.
Also moneys advanced in excess of actual expenditures must be refunded to the municipality. If an officer or 
employee fails to return such excess advance at the time of submitting the voucher or upon demand after audit of
the voucher, the municipality shall deduct the amount of the unreturned excess advance from the salary or other
money owed the officer or employee. Any itemized actual and necessary expenses in excess of the cash advance
may be paid after audit.

Municipality Won’t Pay? You Can Usually Deduct the Expense on Your Taxes
In most cases, expenses incurred in connection with attendance at this conference are qualifying work-related 
expenses. Depending on your individual circumstances, conference related expenses can be deducted on Schedule
A if you itemize your deductions. We recommend that you discuss this with your tax preparer.

Does Your Town of Village Pay Your NYSMA Dues?
Pursuant to Op. St. Comp. 80-501, 10/29/80, with prior approval of your Town or Village Board, Association dues
may be a legitimate charge against a Town or Village.

Important

PLEASE BE SURE TO FILL OUT THE STATE EXEMPTION CERTIFICATE ON THE HOTEL REGISTRATION
FORM. (OTHERWISE YOU WILL BE BILLED FOR TAXES).

MAKE SURE YOUR MUNICIPAL PAYMENT VOUCHER IS ATTACHED TO THE HOTEL REGISTRATION
FORM. THIS WILL AVOID ANY PROBLEM AT CHECK OUT TIME.

Attendance At This Conference 
Is A Valid Town or Village Expense
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NYSMA 2016 CONFERENCE REGISTRATION

Dear Member,
As in the past, all certified sitting Justices, who are members in good standing of

NYSMA and registered for the conference, attending the New York State Magistrates
Association Annual Meeting on Monday, September 26th at 4:30 pm will  be reimbursed

by the State through the Unified Court System for one (1) night of lodging and mileage at the current
State rate, unless living within 35 miles of the conference site. The remaining expense is eligible for reimbursement
by your town or village. (Necessary expenses, including transportation, meals, room and registration fees
incurred by fully authorized municipal officials and employees are properly reimbursable from municipal
funds pursuant to §77-b of the General Municipal Law).

Numerous Elective credits will be available Monday and Tuesday. Accredited Advanced Training Course Core B
will be offered by the NYS Unified Court System on Tuesday, September 27th.

In order to expedite registration, we urge you to Pre-Register.

FEES: Pre-Registration: $50.00:                On-site Registration: $75.00

All members participating in any portion of the conference are required to pay the fee, which covers the
many detailed arrangements necessary for a successful conference. For your convenience, receipts will be available
at our registration desk.

Please note: Registration and Fees for the Conference and Hotel are separate.

MAGISTRATE REGISTRATION FORM

• If you are not pre-registered, the Hotel will not hold a room
The 107th Conference of the New York State Magistrates Association

Crowne Plaza – Lake Placid, NY

Name: __________________________________________________________________ Town Justice of: _____________________________________________

Address: ________________________________________________________________ Village Justice of:_____________________________________________

Address: ________________________________________________________________

City/State/Zip: __________________________________________________________ E-mail (Please Print): _________________________________________

County: ________________________________________________________________ Current Co. President: ________________________________________

Guest’s Full Name if Attending: ____________________________________________ Court Clerk: Y______  N______

NAME TAG WILL BE PROVIDED

TRAINING CORE B ________ IS THIS YOUR FIRST CONFERENCE  Y_____ N_____

Fee: $50 must be received by 8/26/16 — Non-Refundable after 9/9/16

MAKE CHECKS PAYABLE TO: NYS Magistrates Association • 163 Delaware Avenue, Suite 108 • Delmar, NY 12054 
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Annual Conference

NYS MAGISTRATES ASSOCIATION ANNUAL CONFERENCE 

                                                        *CJE and CLE Credits are pending approval
                                                         Classes and timeframes are subject to change

             SUNDAY, SEPTEMBER 25, 2016

1:00PM Executive Committee Meeting — Sky Room
Executive Committee Members and Guest only

2:00-5:00PM NYSMA Registration — Hotel Lobby Area

3:00PM Nomination Committee Meeting — Sky Room
Nominating Committee Members and Candidates only

4:00-6:00 First Time Conference Attendees Social — Hospitality Room
A meet and greet with refreshments with a briefing of how to make the most of the conference.
Presented by:
Hon. David Kozyra, SMA Board Member Coordinator
Hon. Michael Petucci, SMA Board Member Coordinator 

6:00PM Welcome Reception and Dinner — Adirondack  Great Room / Grandview Room
Presentation of The Eugene W. Salisbury Magistrate of the Year Award
Presentation of the Amicus Award

MONDAY, SEPTEMBER 26, 2016
7:00-9:00AM Breakfast — Mackenzie’s

8:30-4:30PM NYSMA Registration — Hotel Lobby Area

8:45-9:45AM General Assembly — Sky Room

8:45-11:00AM Legal Updates * CLE CJE pending approval — Olympic 1
Presented by:
Gary T. Kelder, Esq. Professor of Law Syracuse University College of Law
Gerard Neri, Esq.

9:00-10:00AM OCA Tech * CLE CJE pending approval — Great Room
Skype for Business & What OCA has to Offer
Presented by:
Dawn Cota

9:45-10:00AM Break

10:00-11:00 Lexis-Nexis * CLE CJE pending approval — Birch Room
Presented by:
Catherine Opela, Lexis-Nexis

10:00-11:00 DWI  * CLE CJE pending approval — Sky Room
Testing Procedures – How they work and what they mean
Peter Gerstenzang, Esq. 
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MONDAY, SEPTEMBER 26, 2016 Cont…

8:45-11:00 Summary Proceeding Mock Trial * CLE CJE pending approval — Olympic 2,3,4 
The ABC’s of an Eviction from start to finish presented by:
Hon. Stephen Ukeiley, Suffolk County Judge

10:00-3:00 Ask the Tech – Computer Questions one on one by appointment,    * CLE CJE pending approval
Great Room
Questions about the computer answered, walk in one on one computer training, Liberty Recorders,
Outlook, etc.
Dawn Codta

11:00-12:00 Round Table Discussion * CLE CJE pending approval — Olympic 1
Presented by:
Hon. Sidney T. Farber, SMA Board Member Coordinator and panel members

11:00-1:00 Mental Health, Drug & Alcohol Issues * CLE CJE pending approval — Sky Room

11:00-12:00 Social Media * CLE CJE pending approval — Sky Room 
Presented by:
Professor Robert Heverly, Albany Law School 

12:00-1:00 Lunch — Grandview Room

1:00-2:00 Record Retention * CLE CJE pending approval — Olympic 2,3,4
Presented by:
Geof Huth, Chief Records Officer, OCA

2:00-3:00 Probation Procedures * CLE CJE pending approval — Sky Room

2:00-4:15 DWI Mock Trial * CLE CJE pending approval — Olympic 2,3,4
The ABC’s of a DWI Trial Presented by:
Peter Gerstenzang, Esq. 

2:30-2:45 Break

3:15-4:15 Campaign Ethics * CLE CJE pending approval — Sky Room 
Presented by:
Sandra H. Buchanan, Esq., Special Counsel for Ethics, Judicial Campaign Ethics Center
Laura L. Smith, Esq., Chief Counsel, NYS Advisor Commimttee on Judicial Ethics

4:30PM Annual Business Meeting (Attendance Required for State Reimbursement)
Olympic 2,3,4
BADGE REQUIRED FOR ENTRY 

Dine Around in Lake Placid

*CJE and CLE Credits are pending approval
Classes and time frames are subject to change
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TUESDAY, SEPTEMBER 27, 2016

7:00-9:00AM Breakfast — Mackenzie’s

8:30 – 2:30PM NYSMA Registration — Hotel Lobby Area

8:45-11:00 Small Claims Mock Trial * CLE CJE pending approval — Olympic 2,3,4
The ABC’s of ProSe Litigants Small Claims and Default Inquests 

9:00-5:00 Continuing Judicial Education
CORE B Sky Room
Dangerous Dogs 1.0 CLE/CJE
Sovereign Citizens 1.0 CLE/CJE
Judicial Opinion Writing 1.0 CLE/CJE
Dismissal in the Interest of Justice 1.0 * Ethics CLE/CJE
Ethics Update II 1.0 CLE/CJE
Chemical Test Instrumentation 1.0 CLE/CJE

9:00-10:00AM OCA Tech * CLE CJE pending approval — Great Room
Skype for Business & What OCA has to Offer
Presented by:
Dawn Cota

9:45-10:00 Break

10:00-11:00 Westlaw * CLE CJE pending approval — Birch Room
Presented by:
Lindsay Florek, Westlaw

10:00-3:00 Ask the Tech – Computer Questions one on one by appointment   * CLE CJE pending approval
Great Room
Questions about the computer answered, walk in one on one computer training, Liberty Recorders,
Outlook, etc.
Presented by:
Dawn Codta

11:00-12:00 SORA * CLE CJE pending approval — Olympic 1
Presented by:
Hon. David S. Gideon

11:00-12:00 Motions * CLE CJE pending approval
Olympic 2,3,4
Presented by:
Daniel M. Killelea, Esq.

*CJE and CLE Credits are pending approval
Classes and time frames are subject to change
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TUESDAY, SEPTEMBER 27, 2016 Cont…

12:00-1:00 Lunch — Grandview Room

1:00-2:00 How to Read Criminal History Reports, E-Justice Audit Procedures * CLE CJE pending approval
Olympic 1
Presented by:
William O’Connor, NYS Division of Criminal Justice Services
Matthew Post, Auditor-in-charge of Local Court Audits, Unified Court System
Joan Casazza, Internal Control Liaison, Unified Court System

1:00-2:00 Arraignments with Counsel * CLE CJE pending approval — Olympic 2,3,4   
Presented by:
William Leahy, Director of Office of Indigent Legal Services

1:00-3:15 New York State Judicial Conduct Commission * CLE CJE pending approval — Birch Room
Presented by:
Robert Tembeckjian, Administrator & Counsel, NYS Commission on Judicial Conduct

2:15-2:30 Break

2:30-3:30 Veteran’s Defense Program * CLE CJE pending approval — Olympic 1
Gary A. Horton, VDP Director, NYS Defenders Association, Inc.

6:15-7:15 Gala Reception — Adirondack Great Room

7:30 Installation Banquet — Olympic 2,3,4
Guest Speaker: Chief Administrative Judge Hon. Lawrence K. Marks 
Installation of Officers

WEDNESDAY, SEPTEMBER 28, 2016

7:00-9:00 Breakfast — Mackenzie’s

*CJE and CLE Credits are pending approval
Classes and time frames are subject to change

124407 SUMMER 16 MAGIST MAG.qxp_Layout 1  6/23/16  3:40 PM  Page 28



Summer 2016 - The Magistrate

29

Annual Conference

If so please let us  know. At the Annual Conference, members of the Magistrates
Association will be recognized for 20 or more years of service as a magistrate. This
is done in increments of five years 20, 25, 30, etc.

The Membership and Pins Committee recognizes Justices who have 20 or more
years of service. The problem is, that we don’t know who some of you are. We do
NOT have good records on when some of our members became a Judge. (They
joined before we started computerizing our records.) If you have more than 20 or
more years and you have not received a pin* recognizing that fact, send your name,
the name of your municipality, your home address and the date that you first 
became a sitting Justice. Send the information to the Membership and Pins 
Committee, NYSMA, 163 Delaware Avenue, Delmar, NY 12054.

*Previous Recipients are on record and need not re-apply.

Member Name:___________________________________ Town/Village: ________________________________________

Address:______________________________________________________________________________________________

First Presided/Year:__________ County:___________________________________________Years of Service:__________

Comments: ___________________________________________________________________________________________

_____________________________________________________________________________________________________

President of County Association:_________________________________________________________________________

Signature:_______________________________________________  Date:________________________________________

Please Note: Deadline for Application is the first week of August each year.

Send To: New York State Magistrates Association
163 Delaware Avenue, Suite 108

Delmar, NY 12054

NYSMA Member Recognition
Are You a Sitting Judge 

With 20 Or More Years Of Service?
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About My County Association

Left to Right: NYSMA Director Dennis W. Young T/East
Otto, President Harold J. Bauman, TJ/Liberty, Senator
Catherine Young, NYSMA Director Hon. Vera L. Hustead,
TJ/Ripley, NYSMA Past President Hon. Gary A. Graber

Cattaraugus 
County

Cattaraugus County Magistrates Association held their meeting on May 21, 2016 at the Little Valley VFW. The
members heard from Hon. William Boller, Supervising  Judge, NYSMA President Harold J. Bauman, Senator Kathy
Young, Mary O’Leary Director of Community Services, Judges Josephine Bieghtol and Jeffrey Beightol 
received certificates of recognition from the New York State Magistrates Association for their years of service. 
Although they were unable to attend, Ruth Bennett, dayton Court Clerk, Perrysburg Court Clerk, New Albion
Court Clerk and Dayton Town Clerk received the certificates on their behalf.

Left to Right: NYSMA Director Dennis W. Young T/East
Otto, Senator Catherine Young, President Harold J. Bauman,
TJ/Liberty, Senator Catherine Young, NYSMA Director Hon. 
Vera L. Hustead, TJ/Ripley, NYSMA Past President Hon.
Gary A. Gaber.

Left to Right: President
Harold J. Bauman, 
TJ/Liberty
Senator Catherine Young
& Ruth Bennett, Dayton
Court Clerk

Allegany County
The Town of Granger in Allegany County conducted
a Flag Day ceremony on June 14th. In addition to 
celebrating Flag Day the ceremony was an open
house to the newly renovated Granger Town Justice
Court. Due to JCAP grants over the last three years
totaling over $35,000.00, the town was able to 
refurbish this historic town hall court room with a
new bench, courtroom seating, lighting and painting
of walls and ceiling. Built shortly after the Civil War,
the building has been a historical landmark.

Left to Right: Granger Town Supervisor Rodney Bennett; Su-
pervising Judge Hon. M. William Boller, A.J.S.C.; Granger
Town Justice Hon. Bridgette Tojek
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Columbia  
County

Officers of the Columbia County Magistrates Association were
sworn in at their recent dinner meeting.

Left to Right: Hon. Michael Brandon, Secretary (Town of Claverack), Hon. John Connor, 2nd Vice-president (Hudson City Court),
Hon. Ronald Banks, Treasurer (Town of Clermont), Hon. Sharon Grubin, 1st Vice-President (Town of Austelitz) and Hon. 
James Borgia-Foster, President (Town and Village of Chatham).

Chautauqua
County

Left to Right:  Jeannine Willson-Sikora, Wanda Crossley, Hon. Marilyn Gerace
and M. William Boller.

Supervising Judge M. William Boller
and Assistant Court Analayst Jeannine
Willson-Sikora recently attended the
Chautauqua County Magistrate’s and
Court Clerk’s Association’s meeting 
at Moonbeams Country Club in
Jamestown, NY. During the meeting,
Hon. Marilyn Gerace, Justice of the
Town of Ellicott Court, and wanda
Crossley, court clerk for the Towns of
Charlotte, Ellington, and Gerry were
given awards of appreciation on behalf
of the New York State Unified Court
System. Judge Gerace and Wanda have
assisted the 8th Judicial District in
dealing with issues in several courts in
Chautauqa County and have done and
outstanding job in their efforts.
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Columbia  
County

Hon. James Borgia-Foster (Town and Village of Chatham) was recently installed as President of the Columbia
County Magistrates Association. NYSMA officers congratulated him on the occasion.

Left to Right: NYSMA Past-President Hon. 
Thomas Dias, NYSMA 3rd Vice-President
Hon. Jonah Triebwasser, Judge Borgia-Foster
and NYSMA Director Hon. Dr. Carrie O’Hare

Photo by: Wendy Nack-Lawlor

Dutchess 
County

Town of Hyde Park Justices David Steinberg and John Kennedy 
were feted at their recent retirement dinner after 12 years each of
distinguished service on the bench. Cetificates of appreciation were
presented by SMA Director Hon. Barbara Seelbach and SMA Third
Vice-President Hon. Jonah Triebwasser.

Left to Right:  Judges Triebwasser, Seelbach, Steinberg and Kennedy.

One of the highlights of the evening was the custom cake created by
Dutchess County Senior Assistant Public Defender Susan Mungavin
which depicted Judges Kennedy and Steinberg in court; and, yes, it
was as delicious as it looked.

Outgoing President of the Columbia County Magistrates
Association, Hon. Wendy Nack-Lawlor was presented
with a plaque of appreciation by her predecessors as 
past-presidents.

Left to Right: Hon. Thomas Dias, current President James Borgia-
Foster, Judge Nack-Lawlor, Hon. Dr. Carrie O’Hare and Hon.
Ronald Banks

Photo by: Jonah Triebwasser
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Dutchess County Jeannine Guerra, Managed Care Coordinator of the Dutchess County
Community and Family Services, spoke at the recent dinner meeting
of the Dutchess County Magistrates Association on treatment 
orders by the Courts, the provision of that treatment by managed 
care programs.

Left to Right: are Hon. William Sanchez, speaker host, Hon. Frank Christensen, Treasurer, Ms. Guerra, Hon. Frank Weber, Jr., 
President and Hon. David Sears, Vice-President.

Genesee 
County

Genesee County held their Annual Dinner and Award Banquet
on April 30th.

The guests were introduced to the new Supervising Judge for
Genesee and Wyoming Counties, the Honorable Mark Montour.
Judge Montour spoke of his plans to help support the town and
village courts across his jurisdiction and looks forward to serving
them. NYSMA’s Executive Director, Hon. Tanja Sirago, was the

keynote speaker and addressed the group, informing them of the behind the scenes at NYSMA, how the Executive
Committees work for the membership, the need to continue to seek education and training and be open to change
and growth.

Part of the evening events included the presentation of recognition awards, in
grateful appreciation of the unwavering committment to excellence and outstanding
support of the Genesee County Magistrates and Court Clerk Association. Awards
were presented to Hon. Tanja Sirago, Mary Lou Strathearn, Supreme and County
Chief Clerk, Tina Richburg, Senior Management Analyst, Office of Court 
Administration, Mental Health Association of Genesee County, Genesee/Orleans
Council on Alcholism and Substance Abuse and a Leadership Award was 
presented to Hon. Thomas Graham. 

Hon. Mark Montour, Supervising Judge Genesee and Wyoming Counties
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Genesee County
Genesee County Magistrates Association
President Hon. Robert A. Penepent 
(TJ Stafford), Hon. Thomas A. Graham
(TJ Oakfield).

GCMA President-Elect Hon. Patricia Buczek (TJ 
Alabama), Shannon Ford, Director of Communications
and Development, Genesee/ Orleans Council on 
Alcholosm and Substance Abuse

Hon. Gary A. Graber (TJ Darien),
Sue Gagne, Executive Director, 
Mental Health Association of Genesee/
Orleans Counties.

Tina Richburg, Senior Management 
Analyst, Office of Court Administration,
Hon. Gary A. Graber (TJ Darien).

Hon. Tanja Sirago (TJ Cairo), GCMA President
Hon. Robert A. Penepent (TJ Stafford).

Greene County
GCMA held their meeting/mandatory
visitation of facilities and institutions for detention,
treatment, examination and confinement at the Greene
County Jail.

Greene County Sheriff Gregory R. Seeley along with
Michael J. Spitz, Jail Supervisor and Lt. Kenneth Leis
welcomed the Greene County Magistrates Association
to the  Greene County Jail for their regular meeting 
followed by a tour of the facility to fulfill the mandatory
visit requirements of Rule 17.1.

Greene County Sheriff Gregory R. Seeley swore in the
new officers.

Left to Right: Secretary Hon. Tanja Sirago (TJ Cairo), President
Hon. William R. Jacobs (TJ Catskill), Sheriff Gregory R. Seeley,
Vice-President Hon. David A. Rikard (TJ Prattsville), Treasurer
Hon. Constance Pazin (TJ Athens)
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We all know that a defendant must be
competent to stand trial. In fact, 
Section 730.30(1) of the Criminal

Procedure Law (CPL) requires us to issue an
Order of Examination if we are of the opinion
that the defendant may be an incapacitated 
person. TWO psychiatric examiners are appointed
to render reports as to the defendant’s mental 
fitness.  If they both agree that the defendant is
fit, a motion to confirm the examination report is
made and the case proceeds to trial.  If they both
agree the defendant is unfit, a similar motion to
confirm the report is made, but the case cannot
proceed to trial.  If it is a “split” decision by the
psychiatric examiners, we must hold a hearing.
Keep in mind, the defendant’s mental condition
is literally a day-to-day issue based on his medication
or lack thereof, the pressure of the criminal 
proceedings or latent psychiatricillnesses which
can manifest themselves.

But what happens if we are satisfied, either after
a hearing or a motion to confirm the psychiatric
examiner’s report, that the defendant is an 
incapacitated person?  Section. 730.40 (1) and
(2) of the CPL sets forth the applicable rules.  
We must issue either (1) a final Order of 
Observation or (2) a temporary Order of
Observation, committing the defendant to the
custody of the Commissioner of Mental Health
for a period not to exceed ninety (90) days 
(subd 1).  The “final” type of order is issued
when the accusatory instrument is an information,
prosecutor’s information or misdemeanor 
complaint.  The “temporary” type order is used
when the accusatory instrument is a felony 
complaint, but with the consent of the district
attorney a “final” type order may be issued in
such case.

The issuance of a “final” type order constitutes

a final determination of the criminal action and
a bar to further prosecution of the charge or
charges alleged therein (subd.1).

The issuance of a “temporary” type order keeps
the felony complaint alive for the ninety day 
period.  If the commissioner finds the person is
not mentally incapacitated prior to expiration of
the “temporary” type order, the defendant will
be returned to court (see CPL § 730.60[2]).
Upon expiration of the “temporary” order, the
commissioner initiates a civil commitment 
proceeding (see CPL § 730.70).  If the district 
attorney is of the opinion that the charge should
remain alive notwithstanding the present 
incapacity of the defendant, the charge may be
presented to a grand jury and, if an indictment
is filed within six months from expiration of 
the period prescribed in the temporary order of
observation, the defendant will be arraigned
thereon and the matter will proceed in accordance
with CPL § 730.50.  Any indictment filed 
after expiration of the six month period must be
dismissed, unless the superior court in which it
is filed finds there was good cause for the delay
(see subd. 5).

On the next page is a proposed form for a 
final Order of Observation and Dismissal of 
Accusatory Instrument.  

Tilney Tidbit #4 – Fitness to Proceed Submitted By Hon. Leonard G. Tilney, Jr.,

Lockport Town Justice
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The above named defendant having been charged with                             , in violation of Section and
of the Penal Law, having been examined pursuant to court order by two psychiatric examiners, qualified in
accordance with law, and examination reports thereon having been made to this Court, and the District Attorney
and counsel for the defendant having been given copies of such examination reports, and the Court having
examined such examination reports, copies of which are hereto attached,

AND no motion for a hearing having been made,

AND it appearing to my satisfaction that the said defendant as a result of mental disease or defect lacks capacity
to understand the proceedings against him or to assist in his own defense,

AND it further appearing that the local criminal court accusatory instrument filed against the defendant is
other than a felony complaint.

Now, on motion of          Attorney for Defendant, it is

ORDERED that the above-named defendant be committed to the custody of the Commissioner of the
Office of Mental Health for care and treatment in an appropriate facility of the Office of Mental Health to be
designated by said Commissioner for a period not to exceed ninety (90) days from the date of this order, and
it is further

ORDERED, the defendant be continued in detention at Niagara Falls Memorial Hospital, pending 
designation of an appropriate facility by the Commissioner of the Office of Mental Health and, upon notice
by the appropriate Commissioner of the designated facility, be delivered thereto by the Sheriff of the County
of Niagara, and it is further

ORDERED that accusatory instruments filed in this court against such defendant are hereby dismissed.

Dated ___________________________
Hon. Leonard G. Tilney Jr.
Lockport Town Justice

Tilney Tidbit #4 Cont…

STATE OF NEW YORK: COUNTY OF NIAGARA
JUSTICE COURT: TOWN OF LOCKPORT

THE PEOPLE OF THE STATE OF NEW YORK, Final Order of Observation and
Dismissal of Accusatory Instrument

- V -

__________________________________________,
Defendant. Docket #_________________________
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There have been several inquiries from our
Town Justices regarding what should be asked
of the defendant to make sure he understands

waiver of statutory and constitutional rights upon a plea
of guilty.  There is no “mandatory catechism of pleading
defendants” which must be used (People v. Nixon, 21
NY 2d 338, 353), but the court must advise the 
defendant of his right to a trial, his right to remain
silent, the maximum amount of sentence which could
be imposed, and his rights to cross-examination as is
required (See Boykin v. Alabama, 395 US 238, 89 S.Ct.
709).  The Court must make sure that defendant’s
waiver is unequivocal, voluntary and intelligently
made (People v. Harris, 61 NY2d 9, 18).  While we 
attach the Tilney Tidbit form which may be used, that
form is divided into three parts. First being the 
preamble, the second being the actual rights waived
and the third being the allocution of guilt. In the 
preamble, the court should question the defendant on
whether or not he understands he will be waiving
certain rights and will be pleading guilty. That 
decision is made at the consultation with and on 
advice of counsel and that the waiver is given freely
and voluntarily without any threats or force made to
the defendant or any promises regarding sentence.
The court would also inquire from the defendant as
to his physical and mental well being and whether 
or not he has consumed any alcohol or drugs that
would in any way impair his judgment to enter the
plea. Also, whether or not he is satisfied with the 
representation given to him by his attorney.  The
court should also explain the maximum sentence
which could be imposed before entering into the 
colloquy regarding the actual waiver of rights. I 
generally indicate after the preamble questioning the
following statement to the defendant. 

“You stand before me presumed to be innocent.
That presumption can only be overcome in a trial,
whether jury or non-jury, in which the People must
prove your guilt beyond a reasonable doubt.  You are
waiving your right to that trial and to putting the 
People to the test of proving your guilt beyond a 

reasonable doubt.  Because youwill not have a trial, you
yourself will not testify, nor be able to present 
witnesses or evidence on your behalf.  Likewise, you
will not confront your accusers, that is, you will not
be cross examining the People’s witnesses.  You also
will waive your right to remain silent and you will
stand convicted on the admissions of guilt that you
give to the court.  Knowing all that, do you still wish
to plead guilty to (appropriate charge).”

Then I would go on to the allocution in which I would
make sure the defendant acknowledges the date of the
crime, the geographical jurisdiction of the court, the 
elements of the crime to which he is pleading guilty
and the actual section of the Penal Law covered by the
plea.  There must be a full allocution of the factual 
situation upon which the plea is based [See People v.
Tomaino, 134 AD 2d 859, 521 NYS 2d 596 (4th Dept.)]
I would then ask the defendant to sign the waiver
along with his attorney.  I would then date and sign
myself as the court accepting the plea. 

On a plea to a violation of the Penal Law, I would
make sure the defendant knows the maximum 
sentence, waives his right to a trial and is satisfied with
his attorney.  Strangely enough we accept pleas to 
vehicle and traffic tickets (even by mail) and little 
conversation is had between the defendant and the
Court. The penalty for most V&T violations is a 
maximum of thirty (30) days as opposed to fifteen
(15) days under the Penal Law violation. 

As always, we hope this information will be useful 
to you.

Tilney Tidbit #5 – Waiver of Rights Submitted By Hon. Leonard G. Tilney, Jr.,

Lockport Town Justice
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STATE OF NEW YORK: COUNTY OF NIAGARA
JUSTICE COURT: TOWN OF LOCKPORT

THE PEOPLE OF THE STATE OF NEW YORK, ACKNOWLEDGEMENT OF 
WAIVER OF RIGHTS UPON

- V - PLEA OF GUILTY

___________________________________________,
Defendant. Docket #________________________

I understand, and upon advice of Counsel, that I am waiving certain rights by pleading guilty.  I am making this Waiver
freely and voluntarily without any threats to me, or any promises regarding sentence.  I have not consumed any alcohol or
drugs in the last twenty-four hours, which would impair my judgment to enter this plea.  I am ready and able to go forward
with the plea.  I am satisfied with the representation given to me by my attorney.  The maximum sentence which the Court
can impose has been explained to me and I hereby waive my right to the following: 

        1.      The presumption of innocence. 

         2.      The right to remain silent as I will stand convicted by my own admissions of guilt to the Court

         3.      The right to a Jury Trial or Non-Jury Trial in which the trier of fact would determine guilt or non-guilt.

         4.      The right to confront and cross examine my accusers and the People’s witnesses.

         5.      The right to testify and present witnesses and evidence on my behalf. 

         6.      The right to have the People prove my guilt beyond a reasonable doubt. 

         7.      I acknowledge that the Court has admonished me that if I am not a citizen of the Unite States, my plea of guilty
                    in this matter, and the Court’s acceptance thereof, may result in my deportation, exclusion from a missions in the
                   United States, or denial of naturalization pursuant to the laws of the United States.

Defendant’s allocution to the Court: ________________________________________________________________________

________________________________________________________________________________________________________

________________________________________________________________________________________________________

________________________________________________________________________________________________________

________________________________________________________________________________________________________

Accordingly, I plead guilty to the crime(s) of __________________________________________________________________

________________________________________________________________________________________________________

In violation of Penal Law Section(s) ________________________________________________________________________

________________________________________________________________________________________________________

_______________________________________ _________________________________________
Defendant’s Signature Attorney for Defendant

On___________________________________Court accepted plea_______________________________________________
Date Town Justice
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Judicial Campaign Ethics Sandra H. Buchanan, Esq., Statewide Special Counsel for Ethics

In 2004, the New York State Unified Court System established the Judicial Campaign
Ethics Center (the “JCEC”) to provide quick

and reliable responses to judicial candidates with
campaign-related ethics inquiries and develop 
judicial campaign ethics training programs.
Among its several roles, the JCEC serves as 
liaison to the subcommittee (the “Subcommittee”)
of the New York State Advisory Committee on
Judicial Ethics (the “Committee”) to respond 
to judicial candidates’ campaign-related ethics 
questions during the campaign to help them
avoid actionable misconduct and ensure that
candidates act in a way that will maintain public
confidence in the judiciary. Members of the 
Subcommittee, who are also members of the
Committee, review all written inquiries from 
judicial candidates, and the JCEC provides each
inquiring candidate a written response from the
Subcommittee by generally electronic mail
within three business days.

       All inquiries, whether by telephone, in writing
or via e-mail are, by law, treated as strictly 
confidential by the JCEC and the Subcommittee.
Additionally, by written agreement with the
Commission on Judicial Conduct, a judicial 
candidate who makes an inquiry and subsequently
conforms his/her conduct during the window
period to the advice contained in the JCEC’s 
response is presumed to have acted properly for
purposes of any subsequent investigation by the
Commission on Judicial Conduct. Please note
that the JCEC is only authorized to answer 
inquiries from a candidate about his/her own
proposed conduct and will not answer questions
about the conduct of a candidate’s opponent or
inquiries from third parties. Moreover, unlike
the formal opinions published by the Committee,
the JCEC responses are not published and thus
apply only to the particular candidate who 
submitted the inquiry and only for actions taken
in connection with that specific campaign.

       We therefore strongly encourage judicial
candidates to submit any campaign-related
ethics questions to the JCEC to receive guidance
about the propriety of various forms of campaign-
related political activity during each specific
campaign window period.

        For more information concerning the JCEC,
please visit us at http://www.nycourts.gov/ip.jcec
and peruse the 2016 Edition of the Judicial 
Campaign Ethics Handbook located therein or
http://www.nycourts.gov/reports/judicialcam-
paignethicsshnbk.pdf. Additionally, contact us at 
1-888-600-JCEC (5232), contact JCEC@nycourts.gov
or by fax, 1-212-401-9029.When submitting a 
request for formal guidance, in order to expedite
the response, please (1) identify yourself, your a
mailing address and telephone number; (2) state
the office that you are seeking; (3) set forth the
relevant facts to your inquiry; and (4) clearly
state the prospective campaign conduct in which
you wish to engage. Please note if you wish the
Subcommittee to review draft language from your
campaign website or an advertisement, you must
include the images or language that you wish the
Subcommittee to review.

       It is our hope that judicial candidates will
rely on the JCEC and the Committee for ethical
guidance, in order to reduce the risk of public
criticism and to promote public confidence in
the judiciary. For all other ethics inquiries,
judges and quasi-judicial officials should 
submit them to the full Committee (by mail
only) to Laura L. Smith, Esq., Chief Counsel of
the Committee, 25 Beaver Street, Room 866,
New York, NY 10004 or call 1-866-79 JUDGE
(58343).
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Opinion 15-189

October 22, 2015

Digest: Under these circumstances, a town
justice must report substantial
and troubling irregularities in
his/her court to and appropriate
administrative or supervising judge.
The judge may, but is not required
to, report the apparent misconduct
to other authorities.

Rules: Judiciary Law § 47; 22 NYCRR
100.2; 100.2(A); 100.3(D)(1)-(2);
Opinions 14-140; 14-122; 13-35;
08-99; 07-144; 06-13.

Opinion:
The inquiring town justice is aware of 

rumors his/her co-judge may have left town 
before the effective date of his/her resignation.
The co-judge’s case files from this period contain
traffic tickets with guilty pleas accepted, plea 
arguments approved, and fines set, and the 
inquiring judge suspects the handwriting is that
of the court clerk. In addition, the court clerk 
advised the judge that (1) the co-judge left his/her
checks with the court clerk so the clerk could 

dispense the money in the co-judge’s accounts
and (2) the court clerk personally filed one
monthly financial report with the Comptroller’s 
office on behalf of the co-judge, and planned to do
so for the following month. According to the 
inquirer, the monthly report must be filed personally
by the town judge, rather than a court clerk.1 The
court clerk has since resigned. The inquiring justice
asks whether he/she must report the co-judge
and/or the court clerk.

A judge must always avoid even the 
appearance of impropriety (see 22 NYCRR 100.2)
and must always act to promote public confidence
in the judiciary’s integrity and impartiality (see
22 NYCRR 100.2[A]). Thus, if a judge receives 
information indicating a “substantial likelihood”
that a lawyer or another judge has committed a
“substantial violation” of the applicable rules of
professional ethics, the judge must take “appropriate
action” (22 NYCRR 100.3[D][1]-[2]).

A judge has no duty to investigate
whether misconduct allegations are true (see e.g.
Opinion 14-140). The Committee generally 

Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
ALBANY, NY 10004

1  The Comptroller “will not accept reports certified by someone other than the justice,” and emphasizes that “it is not appropriate for
the court clerk to sign the justice’s name and initial this action” (Office of the State Comptroller, Justice Court Fund Handbook for Town
and Village Justices and Court Clerks [Feb. 2010], at 16). Thus, “[i]f someone is completing the report of a deceased or incapacitated 
justice, then notification from the town or village chief fiscal officer explaining the circumstances should accompany the report” (id.). The
Comptroller explains that “use of signature stamps on the reports or on checks drawn against a justice’s bank account is highly discouraged”
as it “increases the risk of reporting errors or moneys being misappropriated” (id.).
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advises that a judge him/herself must determine
whether the two prongs of Section 100.3D0(1)
are met, since the judge is best positioned to evaluate
and assess all relevant, known circumstances, 
including the reliability of information known 
to the judge. This is especially true if, as here, 
the information includes rumors or hearsay (see
Opinion 14-140). Only if both prongs are met
must the judge take appropriate action.

Here, the information described by this
judge does not meet the threshold “substantial
likelihood” prong. Although it is clear the co-
judge’s traffic tickets were disposed of during
his/her rumored absence, the inquiring judge
does not know if the co-judge personally decided
and directed the disposition of each traffic ticket,
or improperly delegated this authority to the court
clerk. Again, the judge has no duty to investigate
the matter. Because the “substantial likelihood”
prong is not met, the inquiring judge need not
take any action whatsoever under section
100.3(D)(1). Thus, the judge need not report
his/her co-judge to the Commission on Judicial
Conduct under the circumstances presented, 
although he/she may do so in his/her discretion.2

As for the court clerk, Section 100.3(D)
imposes no disciplinary duties on a judge who
learns of inappropriate or illegal conduct by an 
individual who is not a lawyer or a judge (see e.g.
Opinions 14-122) [unlawful notarization]; 13-35
[prospective tenant has an open bench warrant];
07-144 [acquaintance stole money from his/her
employer]; 06-13 [medical doctor failed a drug
test]).

The facts described do, however, suggest
substantial and troubling irregularities on the part
of the court clerk, and possibly the co-judge. The
Committee has noted that “misconduct by court
personnel can, under some circumstances, 
undermine public confidence in the integrity 
and impartiality of the judicial system itself ”
(Opinion 08-99). Thus, under these circumstances,
this justice must report facts he/she has learned
to the appropriate administrative or supervising
judge (see Opinion 08-99).

The judge may, but is not required to, report
the apparent misconduct to other authorities,
such as the comptroller, district attorney, municipal
officials, or the police.

Judicial Ethics Cont…

2  The co-judge’s resignation would not necessarily render reporting to the Commission on Judicial Conduct moot, should the inquiring
judge choose, in his/her discretion, to make such a report (see Judiciary Law § 47).

OCA Connection JusticeCourtTechSupport@nycourts.gov or 1-800-622-2522
Some helpful information from Justice Court Technical Support office.

Microsoft Office Windows 10 has been released July 29, 2015. Please do NOT install this update on any town and village desktops and/or laptops. The Office of
Court Administration does not support this version of Windows at this time.

Bitdefender is the New Virus protect for OCA computers in the Town and Village Courts. If you have not installed Bitdefender on your desktop/laptops please contact
OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have an OCA email address. If you do not know your email information, please call 1-800-622-2522. OCA uses this email
address, exclusively, to provide information. It is also available to configure your smartphones for OCA email access.

You can now change your OCA email password, through this site: https://iapps.courts.state.ny.us/sspr if you do not know your password or you use CDR/WebDVS,
please call OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have a licence for Microsoft Office365, includes the full Microsoft Office 2013 suite.
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Opinion 15-198

January 28, 2016

Digest: A judge may attend a magistrates’
association meeting held at a local
correctional facility, subject to
certain limitations.

Rules: 22 NYCRR 17.1; 17.1(a); 17.1(d)(3)
(i)-(iii); 100.0(S); 100.1; 100.2;
100.2(A); 100.2(C); 100.3(B)(1),
(6), (8); Opinions 15-99; 14-19;
11-85; 10-61; 10-13; 06-154/167.

Opinion:
The inquiring judge asks whether he/she

may participate in a magistrates’ association 
meeting to be held in a second part of  a sheriff’s
office in a local correctional facility. There will be
a brief business meeting, an optional jail tour led
by a corrections officer, and an optional informal
gathering and discussion among judges and the
sheriff’s office.

A judge must always avoid even the 
appearance of impropriety (see 22 NYCRR 100.2)
and act to promote public confidence in the 
judiciary’s integrity and impartiality (see 22
NYCRR 100.2[A]). A judge may not convey, 
or permit others to convey, an impression they 
are specially positioned to influence him/her 
(see 22 NYCRR 100.2[C]); and must be faithful 
to law and maintain professional competence 
in it (see 22 NYCRR 100.3[B][1]). A judge 
must also uphold the judiciary’s independence
(see 22 NYCRR 100.1; 100.0[S] [“An independent’
judiciary is one free of outside influences 
or control”]).

This Committee has advised that a 
magistrates’ association may not permit 
representatives from a town clerks’ association
to attend their meeting for the purpose of 
discussing the enforcement of dog regulations to
“ensure consistency between the various towns”
(Opinions 10-61). Similarly, the Committee has
advised that Family Court judges should not 

participate in regularly-scheduled meetings with
the representatives of government agency which
represents the interests of children and families,
where the meetings involve discussion of 
substantive and procedural legal issues and do
not include other agencies and parties representing
other interests which exist in Family Court 
matters (Opinion 06-154/06-167). In these and
other such scenarios, particularly where the
“goal in meeting with the judge seems to involve
an attempt to promote a particular agenda in 
connection with the judge’s judicial decision-
making” in matters that will come before the
judge (Opinion 11-85), a judge’s participation in
a one-sided meeting could potentially compromise
at least the appearance of  judicial impartiality
and independence (see generally 22 NYCRR
100.0[S]).

However, the Rules of the Chief Judge 
affirmatively require town and village justices to
(22 NYCRR 17.1[d][3][i]-[iii]):

Visit one facility in each of the following
categories if located in the county where
the justice is sitting:

(i) a facility operated by a county or 
municipality for the confinement of persons
convicted of a misdemeanor or violation;
(ii) a facility operated by a county or 
municipality for the detention of persons
accused of an offense; and

(iii) a facility certified by the New York
State Office of Children and Family 
Services as a juvenile detention facility
for a reception of children.

This so called “jail visitation” rule intends
“to ensure that every judge or justice [is] familiar
with those facilities where the judge or justice is
authorized to direct the detention, treatment, 
examination or confinement of any person in
connection with Criminal or Family Court 
proceedings” (22 NYCRR 17.1[a]).

In this context, the Committee sees no ethical
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impropriety with a magistrates’ association 
holding a meeting at a jail or other rule-applicable
facility, as this will help facilitate compliance
with the  “jail visitation” requirements (see 22
NYCRR 17.1; cf. Opinion 15-99 [magistrates’
association may tour state police headquarters]).
The sheriff, deputy sheriffs and/or county 
correctional officers responsible for facility 
oversight will necessarily address the judges,
lead the tour, describe what the judges are 
reviewing, and answer questions posed by the 
visiting judges. However, the judge and/or the
magistrates’ association should discourage law
enforcement demonstrations, such as “training
on how to process a DWI arrest” (Opinion 15-99).

To avoid any improper appearance, 
any portion of the meeting when necessary 
magistrates’ association business is discussed or
transacted should be private, outside the presence
of the sheriff, deputies, and correctional officers. It
would be improper to invite only law enforcement
interests, but not other entities, to the portion of
the magistrates’ association meeting that focuses
solely on association business (see generally
Opinions 11.85; 10-13; 06-154/06-167), as it 
potentially has an appearance of “a special 
relationship with law enforcement” (Opinion 14-19).

As for the planned informal gathering
and discussion with the sheriff’s office, although
physically separate from the jail tour, the 
Committee anticipates the sheriff and staff will
discuss jail initiatives and other facts about the
jail, just as they would on the jail tour. This is
permissible. By contrast, it would be inappropriate
for the sheriff, deputies or officers to engage in
advocacy, i.e., to “attempt to promote a particular
agenda in connection with the judge’s decision
making” (Opinion 11-85), or to permit ex parte
discussions of pending or impending cases (see
22 NYCRR 100.3[B][6] [judge “shall not initiate,
permit, or consider ex parte communications”]).

As always, the judge should be mindful
of other generally appliable rules governing 
judicial speech and conduct, such as the rule 
prohibiting public comment on a pending or 
impending case in the United States or its 
territories (see 22 NYCRR 100.3[B][8]).

Judicial Ethics Cont…

Opinion 15-197(A)

March 16, 2016

Digest: Unless legally required, a town
justice may not assist prosecutors
by (a) arranging meetings with the
prosecutor’s prospective witnesses
and/or (b) instructing such witnesses
to bring lab reports or other possible
evidentary materials to court.

Rules: 22 NYCRR 100.09S); 100.1; 100.2
(A); Opinions 14-12; 13-183; 12-
68; 10-196; 00-95.

Opinion:
A town justice advises that a local 

prosecutor has asked the town court to “contact
witnesses, complainants and officers” to set up
conferences between them and the prosecutor at
the courthouse. He/she also asks the court to 
instruct a police officer to “bring lab reports” 
for a particular upcoming court appearance. 
The judge asks if complying with such requestes
is ethical.

Continued on page 44
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A judge must act to promote public 
confidence in the judiciary’s integrity and 
impartiality (22 NYCRR 100.2[A]) and to preserve
the judiciary’s independence ( 22 NYCRR 100.1;
see also 22 NYCRR 100.0[S] [“An ‘independent’ 
judiciary is one free of outside influences or 
control”]). In particular, as the Committee has 
repeatedly advised, judges must maintain their 
independence from prosecutors and not participate
or assist in what are essentially the prosecutor’s
duties (see e.g. Opinion 12-183).

The Committee believes a judge must 
decline to act as the prosecutor’s intermediary by 
setting up meetings with prosepective witnesses,
or by instructing prosecutor’s witnesses to bring
lab reports or other evidentiary materials to court

absent a legal duty to do so (see e.g.Opinion 14-12
[judge may not sua sponte advise defendants of the
prosecutor’s anticipated plea offer and explain its
advantages]; 12-68 [the court must not distribute
an informational packet the district attorney has
prepared to inform defendants how to request a
reduction of an alleged Vehicle and Traffic Law
violation pending in the judge’s court]; 10-196
[judge may not accede to the district attorney’s 
request the judge to allocate a plea in a particular
manner and should not distribute notices furnished
by the prosecutor to criminal defendants]). 
Such efforts are virtually certain to be seen as 
participating in “what is esentially the work of
the prosecutor” (see e.g. Opinion 14-12, quoting 
Opinion 00-95, and therefore prohibited.

Opinion 15-197(B)

May 5, 2016

Digest: (1) A town or village justice may
not assist the District Attorney by
contacting each prosecution witness,
complainant and police officer
concerning their upcoming court
appearances. (2) Opinion 09-173 
is hereby amended so that justice
courts should not notify such 
witnesses for the District Attorney,
even if the court is willing to 
do the same for defendants and 
defense attorneys on request.

Rules: CPLR 2301; Judiciary Law §212(2)(l);
22 NYCRR 100.0(S); 100.1; 100.2(A);
100.3(B)(6); 22 NYCRR 101.1;
Opinions 15-197(A); 13-183; 10-111;
09-205; 09-173; 02-49; 96-150; 
People v Antommarchi, 80 NY2d 247
(1992).

Opinion:
The local District Attorney routinely asks

the inquiring town or village justice to “contact
witnesses, complainants and officers” for court 

appearances (e.g. hearings and trials). On taking
office, the judge asked court administrators if the
court may comply and received conflicting 
responses. The judge explains the court’s prior
practice to notify witnesses on request has
“caused the witnesses, victims and officers to” 
contact the court with “questions about pending
cases.” As the court’s staff works part-time, and thus
cannot screen or return all such calls, the judge is
particularly concerned about risking exposure to 
ex parte communications. Also, while this judge is 
currently unaware of any such requests by a defense
attorney for the court to contact witnesses about
court appearances, the judge notes that if the courts
were unable to undertake to notify all defense and
prosecution witnesses, this would only increase 
the volume of phone calls to the court, and the 
substantial risk of ex parte communications. Thus
he/she asks if it is proper for the court to contact
witnesses, complainants and law enforcement 
officers on behalf of the District Attorney’s office.

A judge must act to promote public confidence
in the judiciary’s integrity and impartiality (22
NYCRR 100.2[A] and to preserve its independence
(22 NYCRR 100.1; see also 22 NYCRR 100.0[S] 
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[“An ‘independent’ judiciary is one free of outside
influences or control”]). In particular, the Committee
has repeatedly advised judges to maintain their 
independence from prosecutors and not participate
or assist in what is essentially a prosecutor’s 
responsibility (see e.g. Opinion 13-183).

Notification of Parties and Their Counsel

As for this inquiry, the Committee first
notes that all those legally entitled to notice and
an opportunity to be heard in a case must be notified
about upcoming court appearances according to
law (see 22 NYCRR 100.3[B][6] [“A judge shall 
accord to every person who has a legal interest in a
proceeding, or that person’s lawyer, the right to be
heard according to law.”]). Questions about who is 
entitled to notice, and how, when and by whom they 
must be notified, are primarily legal questions the
Committee cannot address (see generally Judiciary
Law § 212[2][l]; 22NYCRR 101.1).

The Committee assumes a court will typically
provide notice to litigants through their counsel where
feasible, but other permutations are possible. For 
example, in Opinion 02-49, a town justice asks if 
the court may “notify both the defendant and the 
defendant’s attorney of upcoming appearance dates in
the court’s criminal part,” based on “a concern when
warrants are issued ordering the arrest of a defendant
or when bail is revoked and only the defendant’s 
attorney, and not the defendant him/herself has 
received written notice of the date (Opinion 02-49).
The Committee concluded “it would not be improper
for a judge to initiate a letter to a represented 
defendant and the defendant’s attorney for the sole
purpose of notifying both the attorney and defendant
of an upcoming appearance date” (id.). Likewise,
Opinion 10-111 recognizes that, in some local courts,
the complainant police officer or trooper may also
serve as the prosecution’s sole representative. In that
case, of necessity, “the court may provide the trial
schedule notice to that trooper/officer in his/her 
procuratorial capacity” (Opinion 10-111 [noting that
otherwise “there would, as practical matter,” be no 
notice to the prosecution]).

Notification of Non-Party Witnesses

The Committee is mindful that “it is the
prosecution that must introduce evidence 
sufficient to persuade the fact finder, beyond a 
reasonable doubt, of the defendant’s guilt” 
(People v Antommarchi, 80 NY2d 247 [1992]).

Ordinarily, each party is responsible to 
secure the participation of any desired witnesses
and notify them of upcoming court appearances
(cf. Opinions 09-173 [“if the prosecutor in a traffic
trial requires the complainant officer’s testimony
it is that prosecutor’s responsibility to secure the
officer’s attendance at the appropriate time and
place”] 96-150 [“It is the function of the prosecutor
to prepare a case for trial, which includes 
arranging for the appearance of witnesses 
who would be testifying for the prosecution.”]
Athough a party  may, under legally appropriate
circumstances, invoke the power of the court to
subpoena witnesses or documents (see generally
CPLR 2301 et. seq.), it is not a court’s traditional
role to provide notice to a party’s witnesses to 
appear in court on a particular date, or to bring
with them certain items the party wishes to admit
into evidence (cf. Opinion 15-197[A]).

Thus, the Committee advised in Opinion
96-150 that a judge may not undertake the role
of notifying all complainant police officers, in
their capacity as potential prosecution witnesses,
of the dates of trials in which the assistant 
district attorney may call them to testify. Of 
particular note, the proposal was for the judge 
to “notify each complainant police officer (via
computer email message) as well as the Assistant
District Attorney and the defendant of the date
for trial of a vehicle and traffic offense” (Opinion
96-150 [emphasis added]). Even though the 
requested notice would be given to both sides 
simultaneously (i.e., prosecutor and defendant),
the Committee concluded the judge “would be
providing an additional service to the prosecution
that is not available to the defense,” by automatically,
and as a matter of routine, “notifying potential 

Continued on page 46
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witnesses for the prosecution, in every instance,
whenever a vehicle and traffic trial date has been
set” (id.). This “additional service would tend to
derogate from the independence of the judiciary
and could impair public confidence in its integrity
and impartiality” (id.). 

Over a decade later, when another town 
justice asked whether he/she could “notify each 
complainant police officer (via e-mail) as well as 
the prosecuting assistant district attorney and the 
defendant of the trial date for a Vehicle and Traffic
Law offense” (Opinion 09-173), the Committee
again concluded “ it would be improper for the 
inquiring judge to notify all complainant police 
officers who are potential prosecution witness of
the dates when they must appear for trial (id.).
The Committee’s reasoning was similar to that of
Opinion 96-150, in that if the judge undertakes to
fulfill the assistant district attorney’s responsibility
of securing a complainant police officer’s attendance
as a witness, “he/she would act in derogation of
his/her responsibility to uphold the integrity, 
impartiality and independence of the judiciary and
impair public confidence in those essential qualities”
(Opinion 09-173 [citations omitted]). 

On reconsideration in 2011, however, the
Committee revised Opinion 09-173 by adding 
the following exception as an accommodation to
certain possible local conditions in some courts:

Nevertheless, the judge may accede to
the prosecutor’s request if the judge 
offers to do the same for the defense,
upon request, and takes effective steps to
notify defendants and defense attorneys
that they may make such a request.
Therefore, the judge must ensure that a
notice advising defendants and defense 
attorneys that the court will send trial
notices to their witnesses…  distributed
to reach the widest audience possible.
For example, the court can arrange for
notice to be posted on the court’s 
website (if any) and/or the town’s 
website, as  well as the courthouse, the
town and/ or village halls and the local

public library. In addition, the judge 
may periodically publish a notice in the
local newspaper, and he/she should 
notify the local bar association.

The present inquiry suggests there may be
practical problems for judges who attempt to use
the exception carved out in Opinion 09-173. For
example, it may very well burden limited court 
resources to take the requisite “effective steps to 
notify defendants and defense attorneys” that they,
too, may ask the court to send trial notices to their
witnesses (Opinion 09-173 [emphasis added]). In
the inquiring judge’s court, the situation is 
further complicated by the prosecutor’s request
that the court go beyond “merely” advising the
prosecution’s prospective witnesses of upcoming
appearance dates, and actually instruct prospective
witnesses that the prosecutor would like to meet
with them, or that the prosecutor would like them
to bring certain evidence when they appear. 
Finally, the inquiring judge advises that prior 
attempts to provide the requested notices resulted
in numerous telephone calls from witnesses, victims
and officers, increasing the risk of inadvertent  ex
parte communications.

Consequently, the Committee now believes
its 2011 amendment to Opinion 09-173, though
well-intentioned, puts the local courts in an untenable
situation. No matter how widely the local courts
attempt to make known their willingness to 
undertake witness-notification functions for both
sides, it appears that only the prosecution is 
actually in a position to employ this “service.”
While it may not be problematic for a court to 
notify all witnesses in a particular case on an 
occasion when specific circumstances may warrant
it, this inquiry apparently reflects an instance
where the prosecutor has come to “expect” the
court to so function.

If the District Attorney’s office needs more
funds to track cases and notify witnesses in local
justice courts, that problem must be addressed
through the regular legislative or political process
(cf. Opinion 09-205 [where village justice believes
“certain operational charges allocated to the 

Summer 2016 - The Magistrate
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justice court line in the court’s budget… are not
proper court expenditures,” the justice should 
advise the village board and his/her administrative
judge of these concerns]). Absent a legal requirement
to do so, the town and village courts must not
compensate for any apparent deficiencies in the
budgeting process by routinely taking on the  
non-judicial functions of notifying the District
Attorney’s witnesses. 

The Committee hereby amends Opinion
09-173 by striking the final paragraph of the 
opinion and striking the last twelve words of the

digest, to reflect that a justice court should not
routinely notify witnesses for the prosecution,
even if the court is willing to do the same for 
defendants and defense attorneys on request.1

On these facts, the town justice may not
assist the District Attorney by contacting 
“witnesses, complainants and officers” of their
upcoming court appearances (e.g. hearings and 
trials).

1  Of course, where the complainant police officer or trooper serves as the prosecution’s sole representative, the court may still able 
“provide the trial schedule notice to that trooper/officer in his/her prosecutorial capacity” (Opinion 10-111).

Opinion 15-197(B)

May 5, 2016

Digest: The effective date of Opinion 15-
197(B) is September 1, 2016

Rules: Opinion 15-197(B); 10-111; 09-173.

Opinion:
In Opinion 15-197(B), the Committee

amended Opinion 09-173 by striking the final
paragraph and the last twelve words of the digest,
to reflect tht a justice court should not routinely
notify witnesses for the prosecution, even if the
court is willing to do the same for defendants and
defense attorneys on request.1  The Committee
noted (15-197[B] [citation omitted]):

If the District Attorney’s office
needs more funds to track cases 
and notify witnesses in local 
justice courts, that problem must 
be addressed through the regular 
legislative or political process. 
Absent  legal requirement to do so, 

the town and village courts must 
not compensate for any apparent 
deficiencies in the budgeting process
by routinely taking on the non-
judicial functions of notifying the
District Attorney’s witness.

In the present inquiry, a town or village
justice asks about the effective date of Opinion
15-197(B).

On consideration of all relevant facts and
circumstances, the Committee believes Opinion
15-197(B) should go into effect on September 1,
2016. Accordingly, starting on September 1, 2016,
a town or village justice court must not assist the
District Attorney’s office by notifying the District
Attorney’s witnesses, complainants and officers
of their upcoming court appearance at hearings
and trials. 

1  Of course, where the complainant police officer or trooper serves as the prosecution’s sole representative, the court may “provide the
trial schedule notice to that trooper/officer in his/her prosecutorial capacity” (Opinion 10-111).
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Decision and Order Hon. Leonard Tilney, Jr.

APPEARANCE OF COUNSEL
MUSCATO, DiMILLO & VONA, L.L.P.
GEORGE V.C. MUSCATO, OF COUNSEL 

FOR THE DEFENDANT
BRADLEY D. MARBLE, TOWN OF LOCKPORT

PROSECUTOR, FOR THE PEOPLE

PROCEDURAL POSTURE

        The Defendant was issued a Simplified Traffic
Information along with the Supporting Deposition
for violation of Section 1128(a) of the Vehicle and
Traffic Law on July 29, 2015 by Niagara County
Sheriff Deputy Julie Kratz for an offense occurring
on July 11, 2015. The Defendant, after very many
appearances of counsel, requested a non-jury trial
which was initially scheduled for January 27, 2016.
The initial trial date was scheduled far enough 
ahead to allow both counsel to fully investigate the
underlying facts and to have witnesses available
who were recovering from serious physical 
injuries. On January 27, 2016 the matter was again 
adjourned on consent of  both counsel to April 27,
2016. At that time the People were not prepared for
the trial because their key independent civilian 
witness, Augustin Guley, was not in attendance 
and two other parties were advised by the Town
Prosecutor not to attend because of their injuries
which still rendered them incapacitated. Accordingly,
no trial could be had. The People requested an 
adjournment to serve Mr. Guley personally with 

a subpoena.
         Defense counsel was also present along 
with his own witnesses and prepared to go to trial.
He opposed the adjournment request of the People
and moved for a dismissal for failure to prosecute
and for C.P.L. 30.20 and 30.30 reasons. 

FACTS

         The court had no testimonial facts before it but
for purposes of this decision only notes that the 
Uniform Traffic Ticket did contain “S.P.I.” which
meant there was an accident with serious physical
injuries. The Defendant was given a ticket for 
moving from one lane unsafely and presumably
striking a motorcycle forcing the same into two other
stopped vehicles resulting in serious physical injuries
to the operator and passenger on the motorcycle.

A.   JURISDICTION

        The Court must always first find it has 
jurisdiction over the subject matter and that 
the accusatory instrument is sufficient on its 
face, which in this case is the underlying 
Simplified Traffic Information as augmented by 
the Supporting Deposition.
        The Simplified Traffic Information must only
comply with the requirements of the Commissioner
of Motor Vehicle to be sufficient [CPL 1.20(5) 
and §100.10 (2)(a)]. However, because of the

STATE OF NEW YORK: COUNTY OF NIAGARA
JUSTICE COURT: TOWN OF LOCKPORT

THE PEOPLE OF THE STATE OF NEW YORK, DECISION 
Plaintiff. Case# 15070355

- against-

THOMAS CANTY,
Defendant.
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sparseness of a Simplified Traffic Information, a
Supporting Deposition generally is necessary to
render the accusatory instrument legally sufficient,
and thus give the Court adjudicatory jurisdiction
over the defendant. People vs. Beattie, 80 NY 2d
840, 841; People vs. Shapiro, 61 NY 2d 880; People
vs. Rossi, 154 Misc. 2d 616, 618. Hence, a Supporting
Deposition must set forth enough evidentiary 
facts “in a plain and concise manner” to provide
reasonable cause to believe that the defendant 
committed all of the necessary elements of the 
offense charged, failing which it must be rejected
and the cause dismissed. People vs. Schuttinger, 143
Misc. 2d 1032, 1035; People vs. Cohen, 131 Misc. 2d
898, 900; People vs. Hust, 74 Misc. 2d 887, 890. See
also People vs. Key, 87 Misc. 2d 252, 267 [App. term,
2nd Dept.], aff’d,45 NY 2d 111.

        But while CPL §100.25 and §100.40 provisions
state the general rules, they do not provide the
court with easily applicable guidance as to what
amount and kind of evidentiary facts are sufficient
to provide such reasonable cause, i.e., how detailed
the supporting deposition must be. Rather, what
constitutes a sufficient deposition will vary from
case to case. All that can be said as a general rule is
that, to be sufficient, a Supporting Deposition 
must contain enough facts to allege all of the 
prerequisites of the offense specified in the 
statute, but only that. In other words, a supporting
deposition need say what the People must prove,
not how they will prove it. Likewise, a Supporting 
Deposition need not state all the evidentiary facts
available to the deponent, but rather only enough
facts to provide reasonable cause to believe that the
statute was violated by the defendant, leaving for
trial the question whether People will be able to
prove that. People vs. Ortiz, 146 Misc. 2d 594, 596.
See also People vs Miles, 64 NY 2d 731, 732-33. 
The statement in the Supporting Deposition 
suffices to tell the defendant enough to show what
he did and where. The Supporting Deposition need
not detail the People’s case, but rather (as noted
above) must merely state enough  to make out 
a prima facie case, i.e., to specify the necessary 
elements of the offense, giving the defendant “fair
notice of the nature of the charges against him;”

People vs. Keindl, 68 NY 2d 410, 416; Matter of 
Rey R.,188 AD 2d 473, 474. The Supporting 
Deposition here does so.

B.   CPL 30.20 AND 30.30
i. CPL 30.20

        
        This court holds that the defendant’s 
constitutional speedy trial rights (CPL 30.20) were
not violated. People vs. Taranovich, 37 NY2d 442
(1975), requires the following factors are to be 
considered by this court:
        1.   The extent of the delay.
        2.   The reason for the delay.
        3.   The nature for the underlying charge.
        4.   Whether or not there has been an 
EXTENDED period of pretrial incarceration.
        5.   Whether or not there is any indication
that the defense has been impaired by the delay.
        As a general rule, each factor must be satisfied
in order for the criminal action to be dismissed.
People vs. Lee, 207 AD2d 415, 615 NYS2d 898 (2nd
Dept. 1994). Not all factors are present here and
the chargeable delay, if any, does not reach the 
constitutional proportion for dismissal.

ii. CPL 30.30

        As criminal action is commenced by the filing
of an accusatory instrument against a defendant in
a criminal court. People vs. Osgood, 52 NY 2d 37
498, NYS 2d 119 (1985). If more than one accusatory
instrument is filed in the course of an action, 
the time commences when the first of such 
instruments is filed. CPL §1.20(17). The speedy
trial clock begins ticking the day following the 
commencement of the criminal action. People vs.
Stiles, 70 NY 2d 765, 520 NYS 2d 745 (1987). The
only major exception to this rule is when an 
appearance ticket is issued because an appearance
ticket is not an accusatory instrument, and the
clock starts when the defendant first appears in a
local criminal court in response to t he ticket. [CPL
§ 30.30(5)(b); People vs. Parris, 79 NY 2d 69, 580 

Continued on page 50
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NYS 2d 167 (1992).] This appears to be the case
whether or not the instrument has been filed. 
People vs. Stirrup, 91 NY 2d 434, 671 NYS 2d 433
(1998). Defendant is charged with a traffic 
infraction which “is not a crime and the punishment
imposed therefore shall not be deemed for any purpose
a penal or criminal punishment (VTL §155). The
Penal Law (PL) likewise excludes this type of 
traffic infraction from its definition of a violation
(PL § 10.00 (4)). Accordingly, CPL §30.30 does not
apply to this traffic offense People vs. Zagorsky, 73
Misc. 2d 420 (App Term Broome County) and 
People vs. Pilewski, 173 Misc. 2d 800.

C.   DISMISSAL FOR FAILURE TO PROSECUTE

        The Court of Appeals has indicated that this
Court may not dismiss a criminal matter for failure
to prosecute [People vs. Douglass, 60 NY2d 194, 469
NYS2d 56 (1983)]. This Court is limited to 
dismissal by Section 170.30 of the Criminal Procedure
Law. Douglass indicates that unless the reason is
itemized under Section 170.30 CPL the Court does
not have the authority to dismiss but must put the
case on its reserve calendar. The issue before the
Court is then, does People vs. Douglass apply to 
vehicle and traffic violations. The Court has found
no cases for an exception to the Douglass rule. 
Accordingly, the Court must transfer this case to its

reserve calendar. The Court acknowledges that this
puts the defendant in the untenable position of not
being able to move at a later date for dismissal
under CPL §170.30 as those sections do not apply
in this matter with the exception of an interest of
justice argument [CPL 370.30(g) and People vs.
Miller, 41 Misc. 3d 1217(a) (2013)]. This Court
does not deem this matter to reach the criteria of
that statute for dismissal and agrees with Justice
Joseph DiSalvo in his Miller decision that this 
procedure “does not shock the conscience”. Thus
the defendant’s case will remain in limbo pending
the Peoples motion to resore it to the trial calendar.

D. RESTORATION TO COURT’S CALENDAR

        Should the People elect to make a written 
motion to restore this case to the Court’s trial 
calendar “Good Cause” must be shown. [See this
Court’s decision in s, 48 Misc. 3d 1202(A) (2015)].

Dated:    May 2, 2016
               Lockport, New York

               Leonard G. Tilney, Jr.
               Lockport Town Justice

Decision and Order Cont…
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Quiz of the Month Submitted By Hon. Richard M. Parker

ACROSS
1    Person to whom the owner of a dangerous dog has to report

that designation to.

4    Number of days within which a dangerous dog hearing is
supposed to take place after the case is filed with the court.

7    Can only be ordered if the dog is deemed dangerous and
caused serious physical injury or death to a person.

8    Who besides a dog control officer can enforce the dangerous
dog law.

10    What dangerous dogs who have attacked causing serious
physical injury a second time are known to have. (2 words)

12    A serious physical injury may be one that puts one at a 
substantial risk of this.

13    An appropriate sanction a judge can impose on a dangerous
dog; it must be secure, humane and only for a period of time.

14    A dog who is an immediate threat to public safety is subject
to this even before a dangerous dog case is commenced.

DOWN
1    A dangerous dog case is this type of proceeding.

2    A person is considered the owner of a dog if (s)he provides
food and this for a dog.

3    A person with this title[Either a certified applied… or board
certified Veterinary…]may offer testimony that shall be 
relevant to the

5    Under AM 108(7) a chicken would be classified as this type
of animal.

6    Kind of animal besides a companion animal and domestic
animal which, if attacked, subjects a dog to a dangerous 
dog petition.

9    This must be clear and convincing to find against the dog
in a dangerous dog proceeding.

11    Common companion animal not of the species “canis 
familiaris”

Answers on Page 16
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MICHAEL A. SANTO*
ATTORNEY AT LAW

Duffy & Duffy Medical Malpractice
& Personal Injury Attorneys

At Duffy & Duffy, our mission is to advocate
for patients who are harmed by medical 
malpractice, negligence or personal injury
and to help our clients “and their families”
receive justice. We bring to each client 
engagement years of legal experience,
Unprecedented knowledge of trying medical
malpractice and negligence cases and a 
passion to defend and fight for patients’ rights.

We invite you to learn more about Duffy &
Duffy, our commitment to advancing patient
safety and the ways we can help if you or
someone you know has been the victim of
medical malpractice. read about our areas 
of practice to know more about us and our 
specialized practice areas. Also browse through
our types of cases to know more about medical
malpractice and personal injury cases.

Choosing Duffy & Duffy over other law firms
to handle your personal injury matter will
help give you peace of mind that your case 
is handled by experienced and dedicated
lawyers, working hard to maximize recovery
for their clients.

Duffy & Duffy provides legal counsel to 
victims throughout Nassau County, Long 
Island and the five boroughs of New York City
as well as portions of New York State.

Our cases are pending from Long Island to
all parts of New York City, as well as other
New York and out-of-state locations at times.
All initial appointments and meetings are
free and our fee is based on a contingency 
at arrangement.

www.duffyduffylaw.com msanto@duffyduffylaw.com

Cell:

516.551.5503

Office:

516-394-4200 • 516-746-2840
* Admitted to practice in the states of Massachusetts, New York, and New Jersey

* Provided pro bono representation to the SMA & Justices in matters with their respective municipalities
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NEW YORK SAFETY PROGRAM
NYSP

Point and Insurance Reduction Program
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course,
you can reduce your point total by four points AND save 10% on your automobile liability and
collision insurance premiums. Take the course online: available 24 hours / 7 days a week / 
365 days a year. I you have no points, you still get the insurance discount – it’s the law!

NYSP provides feedback to the court!

For years NYSP has provided information regarding violator
participation in the classroom. This feedback is provided at 
no cost to municipalities. For more information on how to
enroll in NYSP’s Court Referral Program contact us and start
to participate now!

Proof of effectiveness
65% fewer violations - 35% fewer accidents

as a result of taking the NYSP 6 Hour driver improvement course

How to enroll?

Classroom info call 718-748-5252
Or go to www.NYSP.com

Online course go to www.NYSPonline.com
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Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054
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