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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT
100.5 A Judge or Candidate for Elective Judicial Office Shall Refrain From Inappropriate

Political Activity

(C) Judge’s Staff. A judge shall prohibit members of the judge’s staff who are the judge’s 
personal appointees from engaging in the following political activity. 

(1) holding an elective office in a political organization, except as a delegate to a judicial 
nominating convention or a member of a county committee other than the executive committee of a 
county committee;
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“Positivity is Power”

Positivity has been in
short supply in 
public life. The 

vitriolic nature of politics
and this current presidential
election season has been
disheartening to most 
of us in public office.
The barrage of negative

comments, the name calling, and pernicious 
gossip – it’s all given public service a bad name.  

Like most of you, I was brought up to believe 
in the importance of public service. My mom
showed me through her actions every day what
the true meaning of public service is. She 
volunteered in our school, served on agricultural
advisory committees for our local congressman,
accompanied public health nurses visiting 
elderly neighbors - all while working on our 
family farm and raising four children.  

She taught me that being a citizen means taking
responsibility for what needs to be done in your
community in whatever way you are able 
to contribute. And, just as important, to do so 
without expecting thanks or recognition in 
return.  That was what participatory democracy
meant in our house.  She set an example that it
is not just your responsibility - it should be 
your privilege – to work to be a positive force in
the community.  

I have also had the benefit of that example from
people here in the Magistrates Association. The
judges I know exemplify the best of what 
public service can be.  Your work serves as an 
example to people in the community every day.
It demonstrates the example of public service
that I aspire to.  

This is particularly difficult because as judges 
we see people at the lowest points in their 
lives.  Not every case is a success story.  Political
columnist Bill Vaughn once said “It is the true
patriot who gets a ticket and rejoices in the fact
that our justice system works.”  Only judges
know how rare that is.  If you have had even one
defendant who comes back to say “thank you”
or lets you know that you made a positive impact
– that’s remarkable.  That has happened to me
and it is transformative.  

Our town and village courts are often a defendant’s
only experience with the criminal justice system.
That makes it even more important to be mindful
of the golden rule - to show a defendant the same
respect that we demand for ourselves. When 
that happens, it is a positive reflection on not
only the judge, but the criminal justice system as
a whole.

We have all read the stories of judges who failed
to remember that tenet. Too frequently the image
of our judiciary is tarnished by an individual
who failed to do their job.  There is a theory
known as “Maslow’s hammer” which describes
the tendency for over-reliance on a familiar tool.
Simply put, “When your only tool is a hammer,
all your problems look like nails.”  Punishment
is certainly merited at times.  However, I believe
that education should be the tool of first resort.
Education is a preemptive strike – not a hammer
– and one that makes us better judges and better
able to serve our communities effectively.

As judges we do ourselves a disservice when we
do not focus on education first to make that 
positive change happen.  Let’s work to enhance
local training opportunities for our clerks and
judges.  We are professionals from different
fields, yet we perform the same tasks. The 
different perspectives brought to our work can
be inspiring - especially if shared with col-

Incoming PRESIDENT’S MESSAGE

Hon. 
Sherry R. Davenport
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Meredith Willson
wrote in The
Music Man,

“Where is the good in
goodbye?  Tell me what
can be fair in farewell?”  
I agree. So I won’t say 
either farewell or goodbye,
I’ll just say – “See you at

our annual meeting next October in Verona!”

Serving as your President has been a remarkable
experience and undoubtedly one of the high-
lights of my professional career.  It has been a
year filled with activity and I enjoyed every
minute of it.  

Our accomplishments this year were the result
of the hard work of our officers, directors, 
executive committee, committee chairs, members
and staff, and I cannot thank them enough for
their dedication and support of the Association.
I have been very fortunate to work closely with

our superb Executive Director, the Honorable
Tanja Sirago, and her staff, who have done 
an outstanding job of managing operations 
and helping us to implement the policies of 
our Association. 

The forces of inertia and the temptation to rely
on past practice are powerful.  But at NYSMA,
we are never content with the status quo. We 
are eager to bring about needed change through
our legislative efforts. And in trying to do 
justice while simultaneously trying to do the
right thing, we honor our proud 107-year history
while staking a claim as leaders in the judicial
community for the 21st century.  

It has been an honor and a privilege to be your
President during such a productive and exciting
year and I thank each and every member of
NYSMA for the opportunity to have served. I
look forward to supporting President Davenport
and her agenda, and continuing to contribute to
NYSMA’s important work in the years to come.

Hon. 
Harold J. Bauman

President’s Message Cont…

leagues. Smart, well-educated, and professionally
accomplished colleagues enhance not only the
public image of the judiciary, but the effectiveness
of the court system overall.  

It is an exciting time for our Association.  We 
face remarkable changes, great challenges and
exciting opportunities. Trying to stay adaptable
and responsive to complex topics is difficult 
at best.  Let’s continue to keep the lines of 
communication open, so that we can bring 

inspired people together in different forums, to
ensure that our organization remains strong, 
relevant, and connected.  

The philosophy that the future can be better
than the past, and that together we have the
power to make it so, has been integral to the
New York State Magistrates Association for over
a century – because positivity is power.
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Executive Committee Highlights

Highlights of the September 25, 2016 Executive
Committee Meeting held at the Crowne
Plaza, Lake Placid, New York are presented

for your information.

The proposed 2017 Legislative Agenda was presented
by Hon. Jonah Triebwasser, Chair of the Legislative
Committee. The proposal consisted of twelve items;
Hon. Joseph Sperber moved to accept the following
proposed 2017 Legislative Agenda: 1)Amendment
of ABC Law 65-c - Recommend to the Legislature to
allow the Court to suspend the driving privileges of
a defendant in those instances where a defendant
fails to appear and/or fails to comply with a sentence
imposed by the court in connection with the charge
of unlawful consumption and/or sale of an alcoholic
beverage; and/or authorize courts to render default
judgments in cases of failure to answer for unlawful
possession of an alcoholic beverage with the intent
to consume by persons under the age of twenty-one
years. 2) Full Retirement Benefits for Town and 
Village Justices - Town and Village Justices have
given years of dedicated service to their communities
and New York State. Considering the nominal pay
these local Justices receive, and the fact that they are
on call and available 24/7/365, the Committee 
believes that full retirement benefits would be an 
appropriate recognition of their service which would
not have a significantly negative impact on the state
retirement system. 3)Court System Funding - NYSMA
has advocated that the State provide adequate funds
to continue implementation of the Action Plan 
including JCAP for the State’s town and village 
justice courts. Because of the 2011-2012 funding 
crisis, there is serious concern over the ability of
these courts to perform their constitutional function
and provide access to justice. To provide true access,
the courts must have well trained personnel and
maintain all necessary facilities. As part of this, the
State should bring the JCAP amount back up to
$10,000,000.00 per year. 4) Proposed an amendment
to CPL 460.10 -  The Court of Appeals has ruled that
an appeal is improperly taken where the proceeding

had not been recorded by a stenographer. CPL 460.10
should be amended to read “or by mechanical or 
electronic means” to allow transcriptions of our 
digital audio recordings to be given equivalence to 
a stenographic transcript.  5) Open file discovery in
disciplinary hearings - Mandate that, in disciplinary
actions before the Commission on Judicial Conduct,
judges are entitled to the same level of open file 
discovery that many District Attorney’ s offices offer
to defendants and that attorney disciplinary bodies
now offer. 6) After-hours arraignments - Give Town
and Village Justices county-wide jurisdiction to 
facilitate after-hours arraignment, with appropriate
funding being provided by the State of New York. 
7) The creation of a Judicial Wellness Committee - 
Support the creation of a Judicial Wellness Committee
(JWC) similar to the Lawyer Assistance Committee
created by the New York State Bar Association. A
prominent mission of this committee would be to 
assist judges dealing with alcoholism or substance
abuse and other addictive disorders. JWC will also 
assist those dealing with such issues as stress, 
depression, problem gambling, vicarious trauma, 
and other mental health issues where appropriate. 
8) Small Claims and Other Court Fees - The present
fees for small claims actions brought in Justice Courts
are $10.00 for claims under $1,000.00, and $15.00
for claims between $1,000.00 and $3,000.00. It 
is therefore suggested that the fees be increased to
$20 and $40, respectively. Raise the fee to a Town 
or Village Justice to perform a wedding to $150.00.
9) Associate Village Justice. Amend the Term of 
Appointment - Amend the term for which an associate
village justice is appointed from one year to a 
maximum of four years. Second associate village 
justice - Support legislation which permits the 
appointment of a second associate village justice 
directly by the Mayor and Board of Trustees instead
of the current requirement of New York State 
Legislative approval on each separate occasion. 
10) Suspension for parking offenses - Amend the 
registration suspensions procedures to allow a 
municipality the discretion to suspend registrations
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for parking violations. 11) Amend the Vehicle and
Traffic Law to allow for a plea of guilty and the payment
of fines electronically via the Internet. 12) Raise the
statutory reimbursement rate for translation services
(foreign language and sign language for the deaf)
from $25.00 per day to $250.00 per day.

Highlights of the Annual Business Meeting on 
September 26, 2016 with the Hon. Edward G. Van
Der Water presiding are presented for your information.
Pursuant to section 217 of the Judiciary Law of 1983,
the Special Annual Meeting of the New York State
Magistrates Association was called to order by the
Hon. Edward G. Van Der Water at 4:30 PM. In 
accordance with this section of the Judiciary Law
that all justices in the State of New York have an 
Association and that such an Association will meet
annually to elect officers and raise matters to be
brought to the attention of the Chief judge and the
Judicial Conference for their consideration. All certified
justices in attendance will be reimbursed for lodging
up to $140.00 and for meals and transportation unless
living within 35 miles of the conference site. UCS 
reimbursement vouchers are distributed at the close
of the business meeting.

The 2017 proposed legislation was presented by Hon.
Robert Bogle and Hon. Jonah Triebwasser and voted
on. All twelve items of the Proposed Legislation were
passed by the membership.

President Harold J. Bauman presented Certificates of
Recognition to the following out-going Directors:
Hon. Karl E. Manne, TJ Herkimer, Herkimer County,
Hon. Dr. Carrie O’Hare, TJ Stuyvesant, Columbia
County, Hon. Albert E. Raymond III, TJ Berne, 
Albany County, and Hon. Dennis W. Young, TJ East
Otto, Cattaraugus County.

The Four At Large Members, Hon. Timothy E. Cox,
TJ Olive, Ulster County, Hon. Herbert Needleman,
TJ Richmondville, Schoharie County, Hon. Thomas
H. Nuttycombe, TJ Tusten, Sullivan County, and
Hon. Donna M. Yerdon, TJ Middlefield, Otsego
County were recognized and thanked for their service.

It was explained that as President Elect, Sherry R.
Davenport, would automatically become President

upon being sworn in at the Tuesday evening banquet.

Past President Dennis G. Quinn, Chair of the Nominating
Committee and Hon. Edward G. Van Der Water 
then presented the 2016-2017 slate of candidates for
Officers of the Association. They are as follows:

President Elect              Hon. David S. Gideon          Onondaga County

1st Vice President         Hon. Michael A. Petucci      Herkimer County

2nd Vice President       Hon. Jonah Triebwasser      Dutchess County

Treasurer                      Hon. John P. Teixeira           Niagara County

On motions from the floor with seconds, all present
were in favor of the proposed officers and the secretary
was authorized to cast a unanimous ballot.

Judges Quinn and Van Der Water then presented the
candidates to serve as Directors for a three year term.
They are as follows:

Directors          Hon. Donald Buttenschon             Oneida County

                          Hon. James S. Evans                      Saratoga County

                          Hon. Roger Forando                      Washington County

                          Hon. David W. Kozyra                   Oneida County

On motions from the floor with seconds, all present
were in favor of the proposed directors and the 
secretary was authorized to cast a unanimous ballot.

Hon. Dennis G. Quinn then presented the candidate
for 3rd Vice President:

Hon. Karl E. Manne Herkimer County

Hon. Paul Peter was recognized from the floor to
nominate Hon. Dr. Carrie O’Hare, Columbia County
seconded by Hon. James Borgia Forster. Motion to
close the nominations was made and carried.  Judge
Van Der Water then explained the contested process.
Hon. David Dellehunt and Hon. James Borgia Forster
were given time to make statements regarding candidate
Hon. Dr. Carrie O’Hare, who was given time to speak
to the general membership. Hon. Robert G. Bogle and
Hon. Amel S. Jowdy, Jr. were given time to make
statements regarding candidate Hon. Karle E. Manne,
who was given time to speak to the general membership.
Each candidate was asked to select a representative
to observe the counting of votes. Third Vice-President

Continued on page 6
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ballots were counted and announced. 101 for Hon.
Dr. Carrie O’Hare and 115 for Hon. Karl E. Manne. 

Judge Thomas R. Dias, Chair of the Pin Recognition
Committee recognized the 13 Judges present and
noted that 49 members would be receiving their
Service Award Pin of 20 years or more of service 
as justices.

Highlights of the September 28, 2016 Executive 
Committee Meeting are presented for your information.
President Sherry R. Davenport opened the meeting
and noted the various dates of her expected County
Magistrates visits as well as her future Executive 
Committee meetings. The Committee Chairs and
Members list was distributed. Hon. Peter Barlet
moved to research NYSMA becoming a CLE
provider. Motion carried. Hon. Dawn Keppler moved
to offer digital materials along with printed materials
for the 2017 conference attendees. Motion carried.
Hon. Kenneth Ohi Johnson moved to have the 
Bylaws Committee formalize a proposed bylaw
change for voting procedures. Motion carried. 

The next Executive Committee meeting will be held
at the Marriott Syracuse Downtown, Syracuse, NY
on December 3, 2016.
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Answers to 
Quiz of the Month

Williamson 
Law Book 
Company

790 Canning Parkway • Victor, New York 14564
Phone: 585.924.3400 Email: WLBCo@aol.com
Fax: 585.924.4153 Website: WLBonline.com

Custom printers for New York State Courts
Suppliers of:

Criminal / Civil Case File Folders
Available In:
Letter / Legal
Five Colors

Standard or Custom
Custom Receipt for Fine
Custom Laser Receipts

Legal Forms
Marriage Ceremonies
Parking Tickets

Supplying NYS Courts for over 140 years

on Page 47
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APPEARANCE OF COUNSEL

BRADLEY D. MARBLE, 
TOWN OF LOCKPORT PROSECUTOR,
FOR THE PEOPLE

DEFENDANT APPEARING PRO SE

PROCEDURAL POSTURE OF CASE

The Defendant, Jeanette M. Miller (Miller) was
charged with Unlawful Possession of Marihuana on
July 10, 2016.  She was issued an appearance ticket 
returnable for a July 21, 2016 arraignment. Miller 
entered a plea of not guilty, requested to represent 
herself pro se, made an oral motion to dismiss in the 
interest of justice (which was procedurally denied 
without prejudice to be put in writing), and the matter
was scheduled for conference with the Town Prosecutor
on August 2, 2016. At that time the Town Prosecutor
made a motion to adjourn the case in contemplation of 
dismissal pursuant to C.P.L. 170.56.  A closer reading of
C.P.L. 170.56 does not allow the prosecution to make
such a motion.  In any event, Miller objected, refused
to accept the ACD or make the motion herself and filed
a written motion to dismiss in the Furtherance of 
Justice.  The matter was adjourned to August 16, 2016
for the Town Prosecutor to respond and oral arguments
were scheduled for September 6, 2016.  The Court 
reserved decision and now issues the same.

FACTS
On July 10, 2016 Miller was operating her

motor vehicle on Saunders Settlement Road in the
Town of Lockport when she struck and injured a bird.
Because she is a volunteer for New York State as a
D.E.C. licensed Wildlife Rehabilitator she knew it was
imperative to remove the injured animal from the road
so that other birds or scavengers, who might approach
the injured bird, would not get hit or cause an accident.  
Accordingly, she stopped in the middle of the road, put
on her four-way emergency flashers and picked up the
injured bird.  Shortly thereafter New York State
Trooper Daniel J. Alaimo happened on the scene, pulled
behind Miller and activated his overhead lights.  As he
approached her car he could smell a strong odor of 
marihuana coming from the vehicle.  He asked her
where the marihuana was located in the vehicle.  The 
Defendant broke down, began to cry, and pursuant to a
C.P.L. 710.30 notice, admitted:

“I only stopped because I hit a bird. I am
certified to rehabilitate wildlife. I wanted to
rehabilitate the bird.

There are some roaches in my ash tray.

I only smoked a little marihuana in the
morning.

That’s the only marihuana I have.

I have less than an ounce in my glasses (sic)
case in my purse.”

Tilney Decision Submitted By Hon. Leonard G. Tilney, Jr., Lockport Town Justice

STATE OF NEW YORK : COUNTY OF NIAGARA
TOWN OF LOCKPORT : TOWN COURT

PEOPLE OF THE STATE OF NEW YORK, DECISION AND ORDER 
Plaintiff. OF THE COURT

- against- Case# C-463-16 SC

JEANETTE M. MILLER,
Defendant.

Continued on page 10
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POSITION OF THE PARTIES

The Defendant, in an excellent pro se application,
has outlined and given reasons for a dismissal in the
Furtherance of Justice, for no probable cause to stop her
motor vehicle and improper search of her motor vehicle
without her consent.  She also challenges her statement
given to the police as “fruit of the poisonous tree” as no
Miranda warnings were given.  Finally, she attacks the
sufficiency of the accusatory instrument because no 
laboratory tests identifying the marihuana have been
filed as yet.  This is her first arrest of any kind.

The People maintain there was a sufficient basis
for the stop and ultimate search of the Defendant’s 
vehicle. Certainly, sufficient probable cause exists.  They
oppose a dismissal in the interest of justice.

STATUTES

       A.   Penal Law Section 221.05

              “§221.05 Unlawful possession of marihuana

              A person is guilty of unlawful possession of
marihuana when he knowingly and unlawfully
possesses marihuana.

              Unlawful possession of marihuana is a violation
punishable only by a fine of not more than one
hundred dollars.  However …”

              (not applicable in this case).

       B.    C.P.L. 170.40

              “§170.40 Motion to dismiss information, 
simplified traffic information, prosecutor’s 
information or misdemeanor complaint; in
furtherance of justice

              1.  An information, a simplified traffic 
information, a prosecutor’s information or a
misdemeanor complaint, or any count thereof,
may be dismissed in the interest of justice, as
provided in paragraph (g) of subdivision one
of section 170.30 when, even though there may
be no basis for dismissal as a matter of law
upon any ground specified in paragraphs (a)
through (f) of said subdivision one of section
170.30, such dismissal is required as a matter
of judicial discretion by the existence of some

compelling factor, consideration or circumstance
clearly demonstrating that conviction or 
prosecution of the defendant upon such 
accusatory instrument or count would constitute
or result in injustice. In determining whether 
such compelling factor, consideration, or 
circumstance exists, the court must, to the 
extent applicable, examine and consider, 
individually and collectively, the following:

              (a) the seriousness and circumstances of
the offense;

              (b) the extent of harm caused by the offense;

              (c) the evidence of guilt, whether admissible
or inadmissible at trial;

              (d) the history, character and condition of
the defendant;

              (e) any exceptionally serious misconduct of
arrest and prosecution of the defendant;

              (f) the purpose and effect of imposing
upon the defendant a sentence authorized for
the offense;

              (g) the impact of a dismissal on the safety
or welfare of the community;

              (h) the impact of a dismissal upon the 
confidence of the public in the criminal 
justice system;

              (i) where the court deems it appropriate, the
attitude of the complainant or victim with
respect to the motion;

              (j) any other relevant fact indicating that
a judgment of conviction would serve no 
useful purpose.

              2. Any order dismissing an accusatory 
instrument specified in subdivision one in the
interest of justice may be issued upon motion
of the people or of the court itself 
as well as upon that of the defendant. Upon
issuing such an order, the court must set forth
its reasons therefor upon the record.

       



Winter 2016 - The Magistrate

11Tilney Decision Cont…

C.    C.P.L. 170.56

“§170.56 Adjournment in contemplation of 
dismissal in cases involving marihuana

1. Upon or after arraignment in a local criminal
court upon an information, a prosecutor’s 
information or a misdemeanor complaint, where
the sole remaining count or counts charge a 
violation or violations of section 221.05,
221.10, 221.15, 221.35 or 221.40 of the penal
law and before the entry of a plea of guilty
thereto or commencement of a trial thereof, the
court, upon motion of a defendant, may order
that all proceedings be suspended and the 
action adjourned in contemplation of dismissal,
or upon a finding that adjournment would not be
necessary or appropriate and the setting forth
in the record of the reasons for such findings,
may dismiss in furtherance of justice the 
accusatory instrument; provided …(not applicable
in this case).

2. …

3. …

4. Upon the granting of an order pursuant to
subdivision three, the arrest and prosecution shall
be deemed a nullity and the defendant shall be
restored, in contemplation of law, to the status
he occupied before his arrest and prosecution.”

ISSUES PRESENTED

1. Did the New York State Police have probable
cause to stop Miller on a public highway?

2. Were the New York State Police required to
Mirandize Miller prior to the officer’s inquiring
into the circumstances?

3. Did the New York State Police have probable
cause to search Miller’s motor vehicle?

4. Does the absence of a formal lab report make
the long form Criminal Complaint defective?

5. Is Miller entitled to a dismissal of the criminal
complaint in the Furtherance of Justice?

OPINION OF THE COURT

1.   Probable Cause to “Stop”
Approaching an occupied stationary vehicle is

a minimal intrusion which is not the equivalent of a
stop.  See, People v. Harrison, 57 N.Y.2d 470, (1982).
This situation is analogous to approaching a citizen on
the street to request information and therefore the
courts use the same four-tiered analysis set forth in 
People v. DeBour, 40 N.Y. 2d 210 at 223 (1976) to 
justify the conduct of the police. See, People v. Ocasio, 85
N.Y.2d 982 (1995); People v. Harrison, supra. When
Trooper Alaimo approached the vehicle and spoke to
the defendant, her emergency flashers were on, and he
was engaged in a public safety function making sure
that the defendant was safe.  The trooper’s subsequent
act of inquiry to see if defendant was in distress was 
justified under the “emergency doctrine.”  See, People v.
Mitchell, 39 N.Y.2d 173 (1976), cert. denied sub nom.
Mitchell v. New York, 426 U.S. 953 (1976).  Had the
Trooper not stopped, he would have been greatly 
criticized for not doing so. 

2.   Voluntariness of Statement
Admissibility of Defendant’s statements regarding

possession of marihuana is dependent upon if it was
voluntarily given to Trooper Alaimo.  People v. Huntley,
15 NY2d 72 (1965), requires the People to establish, 
beyond a reasonable doubt, that a statement was 
voluntarily made. Miranda vs. Arizona, 384 US 436 (1966),
requires  custodial interrogation for involuntariness of
the statement.  Both cases require defendant to be under
arrest and questions being asked to illicit an incriminating
response.  Trooper Alaimo observed that the Defendant
stopped in an emergency situation.  He noticed the
smell of marihuana and Defendant admitted possession.
Trooper Alaimo’s actions were simply a temporary
roadside detention for the purpose of investigating a
motorist who had stopped and were not custodial in 
nature.  See e.g. People vs. Milo, 300 AD 2d 680 (2002);
People v. McGreal, 190 AD 2d 869 (1993); People v.
Mathis, 136 AD 2d 746 (1988).  

Trooper Alaimo made no threats of physical
force, nor applied any undue pressure, nor made any
promises to the Defendant to make her statements 
involuntary.  [CPL § 60.45(2)].

Continued on page 12
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3.   Search of Car Without Defendant’s Consent

Most if not all of the cases on automobile search
issues are founded factually on a determination of a
proper stop of the motor vehicle. This Court has already 
determined herein above that there was no “stop” of the
defendant’s automobile.  There is no underlying ticket
issue for a traffic offense.  Rather, Trooper Alaimo was
approaching an emergency situation.

The touchstone of Fourth Amendment analysis
has always been the reasonableness of the search or
seizure in issue (see Illinois vs. Rodriguez, 497 U.S. 177,
185-186 (1990); Pennsylvania vs. Mimms, 434, U.S. 106,
108-109 (1977); People vs. Hall, 10 N.Y.3d 303, 308,
cert. denied 555 U.S. 938 (2008); People vs. Batista, 88
N.Y.2d 650, 653 (1996).

The validity of police conduct is not measured
by the subjective intentions of the law enforcement 
officers.  [See Brigham City, Utah vs. Stuart, 547 U.S.
398 (2006); People vs. Cooper, 38 A.D.3d 678 (2007);
People vs. Bandera, 204 A.D.2d 340, lv. denied 83 N.Y.2d
1002 (1994)].  Rather, it is measured by the objective
circumstances, determined pursuant to a reasonable
person standard [See People vs. Hicks, 68 N.Y.2d 234,
240 (1986); see also People vs. Ellerbe, 265 A.D.2d 569,
570, lv. denied 94 N.Y.2d 903 (1999); People vs. Jones,
172 A.D.2d 265, 266, lv. denied 78 N.Y.2d 923 (1991);
People vs. Hunt, 155 A.D.2d 957, 958, lv. denied 75
N.Y.2d 814 (1989)].

The seminal case which has gone back and forth 
between the United States Supreme Court [New York vs.
Belton, 453 U.S. 454 (1981)] and our Court of Appeals
is People vs. Belton, 55 N.Y.2d 49 (1982), which recognizes
a privacy interest in a motor vehicle deserving 
constitutional protection.  In those cases both the 
Federal Court and the State Court held the search of 
defendant’s jacket was justified under the Federal 
and State Constitutions.  Federally because the Fourth
Amendment was not violated and under a state law 
automobile exception to Section 12 of Article I of our
Constitution.1 Factually, Belton is close to this case.
After the car was lawfully stopped, the arresting officer
smelled marihuana and saw a plastic baggie on the floor.
He then searched the defendant’s jacket which was in
the back seat out of defendant’s reach and found 
cocaine which was not suppressed.  The proper inquiry

in assessing the propriety of a search of an automobile
and its contents is whether the circumstances gave the
police probable cause to believe that the car contained
contraband, evidence of a crime, a weapon or some
means of escape. People vs. Blasich, 73 N.Y.2d 673 (1989).

Here, the Trooper smelled marihuana and
based on the conversation he had with the defendant
the search of the car was justified.  In any event, 
the only “fruit” (contraband) seized was the marihuana
in the Defendant’s purse which she freely admitted 
was hers.

4.   Sufficiency of Pleading

An information is sufficient on its face when it
(1) substantially conforms to the requirements of 
CPL 100.15, (2) sets forth allegations which “provide
reasonable cause to believe the defendant committed the
offense charged” and (3) contains non-hearsay allegations
which “establish, if true, every element of the offense
charged and the defendant’s commission thereof.”  CPL
§100.40(1); People v. Alejandro, 70 NY2d 133 (1987).
This third requirement is also known as the “prima
facie case” requirement.  The Alejandro Court further
held that failure to comply with the prima facie case 
requirement is a jurisdictional defect.  This Court notes
that the prima facie case requirement is not the same as
the burden of proof beyond a reasonable doubt required
at trial.  People v. Henderson, 92 NY2d 677, (1999).  “So
long as the factual allegations of an information give an
accused notice sufficient to prepare a defense and are
adequately detailed to prevent a defendant from being
tried twice for the same offense, they should be given a
fair and not overly restrictive or technical reading.”  
People v. Casey, 95 NY2d 354, 360 (2000).  Here, the 
accusatory instrument does so.

5.   Interests of Justice

C.P.L. Section 170.56 was specifically enacted
by the New York State Legislature to deal with adjournment
in contemplation of dismissal for marihuana charges
below felony grade.  Its purpose was to give first time
marihuana defendants an opportunity to be relieved of
a drug possession offense [People vs. Mann, 83 Misc.2d
442 (1975)].  It is far different from an ACD under
C.P.L. Section 170.55 in that only the defendant can
make the motion and no consent is needed from the

1  The Courts have backed away somewhat on the search issue under different facts situations. See Arizona vs. Gant, 129 S. Ct. 1710
(2009), People vs. Banks, 85 N.Y.2d 558 (1995), and more recently in Rodriguez vs. United States, 135 S. Ct. 1609 (2015).

Tilney Decision Cont…
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People on the first offense [People vs. Ford, 104 Misc.2d
458 (1980)].

Here, the defendant pursuant to C.P.L. 170.40
made a motion commonly referred to as a Clayton
motion (People vs. Clayton, 41 A.D.2d 204 [1973]).
Such a motion should be granted only where a defendant
has demonstrated by a preponderance of the credible 
evidence that a compelling reason exists to warrant 
dismissal in the interest of justice.  If the defendant fails
to meet this burden, the court may summarily deny the
motion (People vs. Schlessel, 104 A.D.2d 501 [1984]).  As
noted by the court in People vs. Gragert (1 Misc.3d 646,
648 [2003]):

 “When deciding a motion to dismiss
in the interest of justice, it is not 
necessary to engage in a point-by-point
‘catechistic’ discussion of all 10 factors
listed under Criminal Procedure Law
§170.40(1).  (Rickert, 58 N.Y.2d at 128.)
Instead, the court is required to consider
the factors ‘individually and collectively’
in making a value judgment that is based
upon striking a sensitive balance between
the interests of the individual and those
of the state.  (People vs. Harmon, 181
A.D.2d 34, 35 [1st Dept. 1992].)  In so
doing, the court must be mindful that 
its power to grant the relief is neither 
absolute nor uncontrolled (See People vs.
Wingard, 33 N.Y.2d 192, 196 [1973]),
and that such power should be exercised
‘sparingly.’ (People vs. Howard, 151 A.D.2d
253, 256 [1989], lv denied 74 N.Y.2d 811
[1989].)”

The Court AGREES with the Defendant in her
position under C.P.L. §170.40 regarding the following
statutory paragraphs:

(a)   Seriousness of offense
A first time violation of Penal Law 

Section 221.05 is not a criminal conviction and only
punishable by a maximum fine of $100.00 and a $125.00
surcharge in the event the Defendant does not move for
an Adjournment in Contemplation of Dismissal.

(d)   History, character and condition of defendant
Defendant has no criminal history, is

well educated with a Master’s Degree, has professional
certifications in Early Childhood and Childhood 
Education and is currently employed as a substitute
school teacher.  She also volunteers as a licensed New
York State Wildlife Rehabilitator.  She has submitted
numerous letters of recommendation.

(g)   Impact of dismissal on community
The community will little know nor

long remember what happens in a marihuana case.

(h)   Impact of dismissal on public

(i)   No Impact - In reality an ACD will
dismiss the charges pursuant to legislative fiat. The 
purpose of the statute (C.P.L. 170.56) is to excuse the
first marihuana offense but to make stiffer penalties if
the Defendant does not learn from prior experience.

(ii)  Impact - Is the Court making a
“special” exception for this defendant as the Court 
handles hundreds of these types of cases annually?

The Court DISAGREES with Defendant in
her position under Penal Law Section 170.40 regarding
the following statutory paragraphs:

(b)   Extent of harm caused by offense
The Defendant does not understand

that marihuana could cause harm to her physically and
mentally and to the public in general.2

(c)   Evidence of guilt
For reasons stated above Defendant’s

statement is admissible and the complaint is sufficient.

(e)   Misconduct of law enforcement personnel
For reasons stated above Trooper Alaimo

acted appropriately with the search of defendant’s car.

(f)   Purpose of authorized sentence
Because the legislature has mandated

an ACD on the first offense (given at the request of the
Defendant) which makes the arrest a nullity, there is no
sentence, only a dismissal.

Tilney Decision Cont…

Continued on page 14

2  As of August 11, 2016 the Federal DEA reaffirmed marihuana as a Schedule 1 Drug comparing the same to heroin or LSD. Under Fed-
eral law, which is not being enforced by the U.S. Attorney, possession of marihuana is a crime.
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(i)   Attitude of complainant or victim to dismissal
The Defendant in her motion thinks she is the

victim as she “did not feel what was happening was at
all justified.” She is neither complainant nor victim.

(j) Judgment of conviction would serve no 
useful purpose

On the first offense there is “no conviction”
even if defendant was found “guilty” at trial.

The bottom line here is Miller would not accept
the statutory dismissal of this charge because she could
not have anything pending while she applied for a 
certification to teach.  Miller would have this Court 
exercise its discretion and dismiss the charge for someone,
who freely admitted she smoked a little marihuana in
the morning, had some roaches in her ash tray and less
than an ounce of marijuana hidden in her glass case in
her purse, so she would be able to enter our classrooms
to teach our children.

This Court does not deem this case reaches to
the level to exercise its extraordinary interest of justice
discretion to dismiss. Accordingly, the Defendant’s 
motion is in all respects denied.  The defendant may
make a motion to dismiss via an ACD pursuant to C.P.L.
Section 170.56, which the Court would be mandated to
accept, otherwise the case is to be scheduled for trial.
Dated: September 8, 2016

Lockport, New York

__________________________________

Leonard G. Tilney, Jr.
Lockport Town Justice

Tilney Decision Cont…

Fall Conference Letter

Dear Judge Sirago,

I just wanted to say that the conference was an amazing event and my only regret is that I 
did not attend the last four as well.  What a tremendous opportunity, the venue was fantastic,
the classes and electives were tremendous, the vendors/exhibitors had relevant, and timely 
information and it was a huge benefit for me.  

I am sorry that we did not get to meet personally, it was a flurry of activity over such a short
timeframe.  You did a wonderful job, as did all of those who were involved.

Very Best Regards,

—Christopher



Winter 2016 - The Magistrate

15

On September 26th, NAMI-NYS participated in the 2016 New York State Magistrates Association
Conference. Executive Director Wendy Burch and Public Engagement Coordinator Matthew Shapiro
presented in a session along with Don Kamin, Director of the Institute for Police, Mental Health &

Community Collaboration, which provided an overview of mental illness, how judges in communities without
mental health courts can generate positive outcomes when people with mental illness come before their courts
and how NAMI-NYS and our affiliates can be a resource to all branches of the criminal justice system. The 
session was well-received and it initiated an important dialogue. NAMI-NYS is very grateful to the NYSMA
and the Honorable Judges Gary Graber and John Rowley for inviting us to participate and present.

NAMI-NYS & NYSMA

Reprinted with permission from the NAMI-NYS
E Newsletter 9-30-16

It was a wonderful opportunity to reach out to the mental health professionals from different counties; many of which
have a misconceived understanding of the local courts. We

were able to  speak with these individuals one on one and explain
how we are the courts closest to the people and most of their 
patients at some point have been before a town or village justice
and how we are working to collaborate with NAMI to help educate
our members of the challenges of mental illness and alcohol and
substance abuse. To teach them that mental illnesses and alcohol
and substance abuse encompass trauma of all sorts, whether it
stems from brain disorders, child abuse, poverty, war etc.; how we
can effectively teach them how to recognize and respond to mental
illness in a defendant, and potentially how to de-escalate situations
in the courtroom.

We asked the NAMI representatives of the counties we spoke 
with (and there were many!!) to look at our website to find their
county magistrate representative and try to have a representative
attend one of the magistrates monthly meetings to do a class 
similar to what was taught at our annual conference. We were 
very well received and most were so pleased to see us there and to
know that we do care about their patients and that our goal is to
rehabilitate not to just punish. 

Hon. Gary Graber and Hon. Tanja Sirago
attended  the National Alliance on Mental
Illness Annual Conference at the Desmond
Hotel in Albany on November 11th.
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About My County Association

Columbia County

The Columbia County Magistrates Association 
recently hosted Tina Richburg of the Office of Court
Administration, who spoke on the ins and outs of
Web DVS and reporting Orders of Protection.

Shown in the photograph are Columbia County Magistrates 
Association President Hon. James Borgia-Forster, TJ Chatham
and Tina Richburg.

Photo by: Jonah Triebwasser

Broome
County

The Broome County Magistrates Association honored the Honorable
Therold J. “TJ” Smith in Binghamton on October 5th. Judge Smith 
retired after serving the Town of Chenango for 44 years. His wife Janet
(and clerk) is the Editor of the “Docket,” magazine of the NYSAMCC.

NYSMA President Hon. Sherry Davenport presented him with a 
certification of recognition for his years of service.
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Dutchess 
County

Local Judges Hear of Drug and Alcohol Rehabilitation

Local town and village justices heard of the evaluation services 
offered by the Dutchess County Department of Behavioral and
Community Health for abusers of drugs and alcohol who are in
need of rehabilitation, at the recent dinner meeting of the Dutchess
County Magistrates Association. 

The Dutchess County Magistrates Association
welcomed as their guests at their recent dinner the
former Director of Court Operations Services
for the Office of Court Administration, 
Michael F. McEneney, and his granddaughter,
Dutchess County Assistant Public Defender
Catherine McEneney Chan. 

Photos by: Jonah Triebwasser

Shown in the photograph, left to right, are: Magistrates Treasurer Hon. 
John Kane (Town and Village of Rhinebeck), Magistrates Secretary Hon. 
Jeffrey C. Martin (Town and Village of Red Hook), Eunice Senatore, Foren-
sic Unit Administrator, Colleen Feroe, Director of ITAP, Magistrates Presi-
dent Hon. David Sears (Town of Pleasant Valley) and Magistrates
Vice-President Hon. Rick Romig (Town of East Fishkill.) 

Local Judges Explore Civil Rights Issues

The Dutchess County Magistrates Association hosted
supervising judge, the Hon. Charles Apotheker, at
their recent dinner meeting. Judge Apotheker 
reviewed developments in civil rights litigation with
the local Town and Village judges. 

Shown in the photograph, left to right, are: Magistrates Secretary Hon. 
Jeffrey C. Martin (Town and Village of Red Hook); Magistrates President
Hon. David Sears (Town of Pleasant Valley), Hon. Charles Apotheker, 
Magistrates Vice-President Hon. Rick Romig (Town of East Fishkill) and
Magistrates Treasurer Hon. John Kane (Town and Village of Rhinebeck.)
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Dutchess County

Standing (left to right) are: Hon. John Kane (Town and Village of Rhinebeck), Hon. Stephen O’Hare (Town of La Grange), Hon. 
Frank Christensen (Town of Milan), Hon. William Sanchez (Town and Village of Rhinebeck), Hon. Ray Jurina (Town of Union Vale)
and Hon. Jeffrey Feigelson (Town of Washington). (the first one seated left to right) is:  Hon. Barbara Seelbach (SMA Director, Town
of Clinton), Hon. Susan Sullivan-Bisceglia (Village of Wappingers Falls), Hon. Ray Chase (Village of Wappingers Falls), 
Hon. David Sears (Town of  Pleasant Valley), Hon. Frank T. Webber (Town of Stanford) and Hon.  Jonah Triebwasser (SMA Second
Vice-President, Town and Village of Red Hook).

Judge Sanchez was honored by the State Magistrates for his 20 years of service on the bench.

At the recent SMA conference, DCMA members Hon. Barbara Seelbach
and Hon. Jonah Triebwasser participated in a small claims mock trial.
Judge Triebwasser is shown trying to keep the peace between Plaintiff
Seelbach and defendant the Hon. David Kozyra. Playing the insurance
company lawyer was Hon. Jim O’Bryan.

(L to R) Hon. James F. O’Bryan, TJ Ticonderoga; Hon. Barbara Seelbach, TJ Clinton; Hon. 
Jonah Triebwasser, T & VJ Red Hook; Hon. David W. Kozyra, TJ Marcy.

About My County Cont…

Erie
County

NYSMA Judicial Outreach
Hon. Gary Graber attended and taught Commercial
Motor Vehicle/Commercial Drivers Licence Discussion
to the Erie County Town and Village Magistrates’ and
Court Clerks’ Association on November 5, 2016 at the
Amherst Town Court, Amherst, NY. Judge Graber was
assisted by Sgt. Steven Flower, NYSP, Tim Cansdale,
NYS DOT and Kevin Murphy, Amherst PD. The class
was well attended and just another fine example of
NYSMA’s Judicial Outreach Program at work!

The Dutchess County Magistrates 
Association was well represented at
the recent New York State magistrates
Association annual meeting in Lake
Placid, New York. The judges attended
courses in court procedures and 
substantive law.
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Jefferson County
Jefferson Community 
College Honors Distinguished Alumni
Published November 3, 2016
Jefferson Community College (JCC) held its 
Annual Distinguished Alumni Recognition on 
October 13, 2016. Three distinguished alumni were recognized 
for their professional achievement and exemplary commitment to their 

community and Jefferson Community College.

The 2016 Distinguished Alumni honorees are (l-r) Susan M. Charley, Class of 1967, Dennis G. Quinn, Class
of 1975, and Warren G. Fargo, Class of 2001.

Quinn, of Carthage, received the Jeffersonian Award for his significant history of volunteerism, civic involvement,
humanitarian undertakings and service to Jefferson Community College. 

Dennis G. Quinn, of Carthage, is serving in his 25th year and 6th term as Town Justice of the Town of Champion.
He is a past member of the Town of Champion Planning Board, the 5th Judicial District Town/Village Advisory
Committee, and the 5th Judicial Town/Village Peer Assistance Committee. In 2014-2015, Dennis served as president
of the New York State Magistrates Association in addition to three years serving as vice president. He has been 
employed by the Department of Defense, and served as Associate Village Justice of the Village of West Carthage,
Carthage, NY. He holds an Associate’s Degree from Jefferson.

Schoharie County
The Schoharie County Magistrates Association held its annual installation 
dinner on Friday October 29, 2016, at the Old Tater Barn in Central Bridge,
New York. President Hon. Richard Smith welcomed the members and honored
guests. The Hon. Lynn Hait was presented a certificate from the New York 
State Magistrates Association in recognition of 35 years of serving on the bench 
in the Town of Jefferson. Also recognized and thanked was New York State 
Magistrates Association retired Director Hon. Albert Raymond III, Town of Berne
Justice, for his dedicated years of service.

The highlight of the evening was the heartwarming remarks of retired New York
State Supreme Court Judge, the Hon. Daniel Lamont. Having Schoharie County
roots and serving the citizens of the county for years before becoming Supreme
Court Justice, he had fond memories of many in attendance and the work that he
shared with them. He ended the night with the swearing in of the newly elected
officers: President, Hon. Richard Smith, Carlisle Justice; Vice President, Hon. 
Lynn Hait, Jefferson Justice; Secretary, Hon. Dawn Fiorillo, Cobleskill Justice; and
Treasurer Hon. Evelyn Falsarella, Sharon Justice.

Hon. Karen Freeman, Town Justice, Town of Champion, Hon. Dennis G. Quinn, Town Justice,
Town of Champion, Edie Roggie, Alumni Development Officer/Assistant Development Officer
Jefferson Community College Foundation
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Annual Conference

Judge Oh-My
Richard W. Alberstadt

Rich has been Town Justice of the Town of
Kingston for 47 years. He was born and raised
in Erie, Pennsylvania. Upon graduating from
high school, Rich joined the U.S. Navy. He

served aboard the USS McCaffery (DD 860) and the USS Glennon
(DD840). After active duty Rich attended an electronics tech
school for 2 years, upon completion he applied to IBM and was
hired into that grand family in 1965. Rich is a member of the IBM
Quarter Century club and retired in 1995 after 30 years of service.

Rich is an active member of the Sawkill Volunteer Fire 
Department  just completing 51 years of service. He has served in
all firematic positions from 2nd Lieutenant to assistant chief. He
stopped at chief due to time constraints. It takes a lot of time to
be chief, which he didn’t have.

Rich then he served as chairman of the Sawkill Board of Fire 
Commissioners for 18 years. He currently serves as secretary/
treasurer to the board of fire commissioners and vice president 
of the Sawkill Fire Co. 

Rich and his wife Barbara have been married 53 years and he
refers to her as St. Barbara because she is so understanding (at
times) oh-my. Rich and Barb were foster parents for ten plus 
years for Ulster County and cared for seven children in that 
time. Their daughter Cheryl and her husband Paul have blessed
them with three grandchildren and now they also have two great
grandchildren and one on the way.          

Rich and Barb love the outdoors. When the kids were young
they camped a lot across New York and New England state parks.
He also enjoys hunting and fishing, but riding ATV’s with the
grandchildren tops the list. Rich was slowed down this year with

two total hip replacements, but next
year they are riding! Oh-my! 

The 

Eugene W. Salisbury

Magistrate of theYear 

Magistrate of the Year
Historical Listing 

1967 Hon. Eugene W. Salisbury
1968 Hon. Irving W. Orth
1969 Hon. Sylvester J. Albano
1970 Hon. John F. Hyland
1971 Hon. James B. Lamb
1972 Hon. J. Webb Sheehy
1973 Hon. Harold W. Hayward
1974 Hon. Oliver H. McGraw
1975 Hon. Edward A. Scott, Jr.
1976 Hon. Roderick B. Travis
1977 Hon. William S. Decker
1978 Hon. Helen Burnham
1979 Hon. Charles G. Rose
1980 Hon. Judson Wright
1981 Hon. J. Garland Pynn
1982 Hon. Herman H. Tietjen
1983 Hon. Betty Lou Salmon
1984 Hon. Thomas E. Goldman
1985 Hon. Harold G. Cronin
1986 Hon. Irving Tenebaum
1987 Hon. James E. Morris
1988 Hon. David M. Brockway
1989 Hon. Nicholas F. O’Shea
1990 Hon. Paula L. Leonard
1991 Hon. Duncan S. MacAffer
1992 Hon. Walter A. Saxton
1993 Hon. David Jacobs
1994 Hon. Malcom W. Knapp
1995 Hon. William Gee
1996 Hon. Philip B. Dattilo, Jr.
1997 Hon. James F. Wolff
1998 Hon. Sidney T. Farber
1999 Hon. Timothy J. Cooper
2000 Hon. John U. Holmes
2001 Hon. Daniel F. Coleman
2002 Hon. Roger H. Dilmore
2003 Hon. Richard M. Parker
2004 Hon. Raymond H. Berry
2005 Hon. Gary A. Graber
2006 Hon. Robert G. Bogle
2007 Hon. Vernon Barber
2007 Hon. David O. Fuller Jr., Co-recipient
2008 Hon. James W. Dougherty
2009 Hon. Mark G. Farrell
2010 Hon. Richard H. Roberg
2011 Hon. Thomas Schroeder
2012 Hon. David A. Murante
2013 Hon. Edward G. Van Der Water
2014 Hon. Donald “Dutch” Magill
2014 Hon. David S. Gideon, Co-recipient
2015 Hon. Ralph R. Mackin

2015 Recipient Hon. Ralph Mackin &
2016 Recipient Hon. Richard W. Alberstadt
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Annual Conference

HON. DAVID S. GIDEON
NYSMA President Elect
Town Justice, DeWitt

Hon. David S. Gideon currently presides as
Town Justice in the Town of DeWitt, New
York; a suburb of Syracuse.  Judge Gideon
is in his 17th year presiding Justice in the
Town of DeWitt, New York (a suburb of

Syracuse.)  Judge Gideon formerly presided as an Acting City
Court Judge in the Syracuse City Court.  Judge Gideon graduated
from Syracuse University in 1979 with a Bachelor of Science 
Degree, with a dual major in Biology and Psychology; thereafter
receiving his Juris Doctor degree from Western New England 
College, School of Law in 1982 where he was a member of the
Legal Fraternity of Phi Delta Phi.

Judge Gideon is a lifelong resident of the DeWitt, New York 
community and currently is employed as the Principal Law Clerk
to the Hon. James C. Tormey, Administrative Judge for the Fifth
Judicial District.  In particular, Judge Gideon is Special Counsel 
to the Town and Village Courts in the Fifth Judicial District, 
coordinating and implementing the Action Plan for the Justice
Courts within the District.

Judge Gideon was admitted to the New York State Bar and the

New Officers

HON. MICHAEL A. PETUCCI
NYSMA 1st VP
Town Justice, Herkimer

Hon. Michael A. Petucci currently 
presides as Town Justice in the Town of
Herkimer, to which he was first elected 
in 2007. Since then he has been an active
member of the Herkimer County Magistrates

Association, having served two years as their President. In
March of 2011 Judge Petucci was appointed to the 5th Judicial
District Town and Village Courts Advisory Committee and in
2013 to the 5th Judicial District’s Peer Review Board.  Judge
Petucci has also served as Village Judge for the Village of
Herkimer and as Acting Judge in the Village of Ilion. Judge
Petucci served as a Director of the New York States Magistrates
Association from 2011-2014, as the 3rd Vice President in 
2014-2015, and 2nd Vice President in 2015-2016. Judge Petucci
is a lifelong resident of Herkimer, New York, where he resides 
with his wife Colleen and their two boys, James and Joseph. 
Judge Petucci is a graduate of SUNY Polytechnic Institute and
has an M.B.A. in Technology Management with a concentration
in Health Informatics.  Judge Petucci is currently employed as
the Director of Information Technology for Slocum-Dickson
Medical Group in New Hartford, New York.

HON. SHERRY R. DAVENPORT
NYSMA President
Town Justice, Summerhill

Judge Davenport has served for twenty-one
years as the Town Justice for the Town of
Summerhill in Cayuga County and is vice
president of the Cayuga County Magistrates
Association. For the past sixteen years

she has also been employed as a paralegal in the Cortland
County Attorney’s Office, assisting in that office’s prosecution
of juveniles in Family Court, reviewing contracts and providing
legal research to the Cortland County Legislature. Sherry
previously served for six years as a court clerk for the Village and
Town of Homer. A twenty-one year member of NYSMA, she
served twoterms asadirector on the Executive Committee (1999-
2001, 2011-2012) prior to becoming a Vice-President then 
President-Elect in 2015. She attended SUNY Cortland and has
aB.A. inPolitical Sciencewith a minorinEconomics.

Headshots by: 
Kathleen Keck Photography

1984.  Judge Gideon currently serves as a senior faculty member
for the Office of Justice Court Support, Town and Village Court
Education Program, having also appeared as a panel member in
its statewide satellite broadcasts.  Judge Gideon is also an instruc-
tor for the Onondaga County Bar Association Continuing Legal
Education Program.

Judge Gideon is a Past President of the Onondaga County Magis-
trates Association and currently serves as President-Elect of the
New York State Magistrates Association.  In 2014, Judge Gideon
was the co-recipient of the Hon. Eugene W. Salisbury Magistrate
of the Year Award given by the New York State Magistrates Asso-
ciation.

Judge Gideon and his wife Kathy have been married for 32 years,
residing in the Town of DeWitt with their dog, Buddy, and have
two sons, Joshua and Alex, and two grand-dogs, Chica and Rosie.
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HON. DONALD BUTTENSCHON
Town Justice, Marcy

Donald Buttenschon is the Town Justice
in the Town of Marcy, Oneida County.
Judge Buttenschon has held this position
for the past 29 years. The Town of Marcy
has roughly 9000 residents. Within this 
jurisdiction are two NYS Correctional 

Facilities, the Civil Confinement Center, NYS Psychiatric Facility,
SUNY College of Technology and the Future Marcy Nano 
Technology Park. Don is a past president of the Oneida County
Magistrates Association, Special Advisor to Judge James Tormey
in the 5th Judicial District regarding Town and Village Courts, and
a previous Director of the NYS Magistrates Association. He has
recently retired from the Rome City School District after 31 years
as a School Psychologist. The family operates the Buttenschon
Christmas Tree Farms. Don and his wife Marianne are in the
process of opening a farm winery. You can enjoy their wines in
the hospitality room at the annual conference. Judge Buttenschon
looks forward to assisting members of the association with any
concerns. He can be contacted at DButtenschon@nycourts.gov or
( 315 ) 525-6383.
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HON. JOHN P. TEIXEIRA
TREASURER
Town Justice, Niagara

On January 1, 2017 Judge Teixeira will begin
his 40th year as Town Justice in the Town
of Niagara. He is one of the founding 
members of the Niagara County Magistrates’
Association. He served as President in 1983

and also held most of the offices in his Association. As senior
judge in Niagara County and working in one of the busiest courts
in the county, he has witnessed first-hand the many changes in
the court system as the result of new laws.

Judge Teixeira served as a Director for three years and is now in
his third term as Treasurer of NYSMA. He noted that working
with the Association has been a rewarding and fulfilling experience
and he looks forward to the challenges of the upcoming year.

He has been married for sixty years to his wife Jackie, together they
have six children, twelve grandchildren and one great grandchild.

HON. KARL E. MANNE
NYSMA 3rd VP
Town Justice, Herkimer

Judge Karl E. Manne currently serves as
Town Justice in the Town of Herkimer
and formerly served as Village Justice 
in the Village of Herkimer.  He has been
an active member of the NYSMA since

taking the bench in 2007, served three years as a NYSMA 
Director starting in 2013, and has been a staunch defender of
our constitutionally-established town and village justice system
well before that.  A graduate of Hartwick College and Albany
Law School, he has been engaged in the private practice of law
since 1993.  Judge Manne also serves as Village Attorney 
for the Village of Mohawk, President of the Herkimer County
Bar Association, Vice-President of the Herkimer County 
Magistrates Association and is a member of the Attorney 
Grievance Committee for the Fifth Judicial District.  Active in
his community, Judge Manne has served on the boards of 
numerous non-profit organizations over the years.  He and his
wife Jennifer recently celebrated their 25th wedding anniversary
and have two children.

New Officers

New Directors

HON. JONAH TRIEBWASSER
NYSMA 2nd VP
Village & Town, Red Hook

Hon. Jonah Triebwasser is Town and 
Village Justice of Red Hook (Dutchess
County) New York. He brings 46 years of
experience to the bench as a police officer,
investigator, attorney, prosecutor and judge.

He is a graduate of the John Jay College of Criminal Justice and
New York Law School, and is a member of the New York State
Bar Association, Dutchess County Bar Association (Past-President),
Dutchess County Magistrates Association (Past-President) and
New York State Magistrates Association (2d Vice President.) He
is a former adjunct lecturer for Vassar and Marist Colleges and
is a lecturer for the New York State Bar Association Continuing
Legal Education Program and the New York State Magistrates
Association Continuing Judicial Education program. Judge
Triebwasser has been married to his wife, Ellen, for 43 years.
They are proud parents of Tom (and daughter-in-law Suzanne)
and Alison (and son-in-law Paul) and grandparents to future
grandparents to future judge, Shalom Triebwasser.

Headshots by: 
Kathleen Keck Photography
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New 
Directors

HON. JAMES S. EVANS
Town Justice, Northumberland

Hon. James S. Evans currently presides as
Town Judge in the Town of Northumberland,
Saratoga County.  Since Judge Evans was
first elected in 2007 he has been a very 
active member of the Saratoga County 
Magistrates Association and past President.

Judge Evans has resided in Northumberland since 1986 with 
his wife Linda, two children Laura and Jillian, along with four
grandchildren, Austin, Alexia, Madelynn and Toni.

In addition to his judgeship, Judge Evans is currently employed
as a Resident Director for AVI food systems Warren Ohio, working
at the Kesselring Site in West Milton, NY.

Headshots by: 
Kathleen Keck Photography

Outgoing Directors

President Harold Bauman honored the Outgoing
Directors with Certificates of Recognition at the
Annual Conference.

(left to right) Hon. Harold Bauman, Hon. Dennis Young,
Hon. Dr. Carrie O’Hare, Hon. Karl Manne, Hon. 
Albert Raymond III

HON. ROGER L. FORANDO
Town Justice, Granville

Hon. Roger L. Forando has served his 
community as Town Justice for 37 years 
continuously since 1979.  In 1990 the Village
of Granville requested that he also accept the
position of Village Justice, where he has held
court for the past 26 years.

He has served several terms as President of the Washington County
Magistrates Association and is currently co-President. From 2012
– 2015 he previously served the state Magistrates Association as 
a Director.

He is married to his compassionate and understanding wife of 
27 years, Janie.  Three grown sons have presented him with six
beautiful grandchildren, with whom he spends many joyous hours.
In his spare time he has officiated girls’ basketball for 44 years and 
currently serves as their assigner, and when he is home he is in his
44th year as a Granville Hook & Ladder firefighter.

HON. DAVID KOZYRA
Town Justice, Marcy

David Kozyra is a Town Justice in 
Marcy, NY. He has been a town justice
since January 2008. He has served as 
President of the Oneida County Magistrates
Association. He was elected as an Executive
Board Member for the New York State

Magistrates Association in September 2012, where he served a
three year term. As a NYSMA Director, he was chairman of 
the County Associations Committee, Outreach Committee, and
was a member of the Conference Committee. He was a regular
lecturer for first time conference attendees. In addition, he
helped secure a NYSMA vendor booth at the Association of
Towns Conference in Manhattan, NY. David is also a mentor to
newly elected town justices.

For the past 28 years, David Kozyra has been employed by 
the New York State Department of Transportation as a 
Civil Engineer in the Traffic Department. He analyzes high 
incident accident locations and performs regulatory studies.
David is also the Assistant Emergency Manager. 
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Annual Conference

Crowne Plaza Lake Placid
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Annual Conference

Passing of the Gavel

Outgoing president Hon. Harold Bauman 
passing the gavel on to new President 

Hon. Sherry Davenport

Swearing In

President Hon. Sherry Davenport being
sworn in by Chief Administrative Judge

Hon. Lawrence K. Marks

Past Presidents

(L to R) Back Row: Hon. Amel Jowdy, Hon. Ed Van Der Water, Hon. Dennis Quinn, 
Hon. Sid Farber, Hon. Tim Cooper, Hon. Mark Farrell, Hon. Peter Barlet

(L to R) Front Row: Hon. Allan Pohl, Hon. David Fuller, Hon. Dutch Magill, Hon. Tom Dias,
Hon. Phil Dattilo, Hon. Ralph Mackin

Keynote Speaker 
Chief Administrative Judge 

Lawrence K. Marks

Color Guard: NYSP

New Officers Swearing In

New Directors Swearing In

(L to R) Hon. Donald Buttenschon
Hon. James Evans 
Hon. Roger Forando
Hon. David Kozyra(L to R) Hon. David Gideon, Hon. Sherry Davenport, Hon. Harold Bauman, 

Hon. Larry Marks, Hon. Tim Cooper. Hon. Michael Petucci, 
Hon. Jonah Triebwasser, Hon. Karl Manne & Hon. John Teixeira

Welcome Reception
Hon. Harold Bauman

Claire Gutekunst,
President of the NYS Bar Association

Hon. Thomas Dias
Hon. Sherry Davenport

Hon. David Gideon



Winter 2016 - The Magistrate

27

Annual Conference

The New York State Magistrates Association thanks the following commercial exhibitors for their support of our 107th Annual Conference.

Service Education Inc. 0 Smart Start of New York 0 NYS Drinking Driver Program Directors’ Association 0 NYSP 
Imprinted Sportswear 0 Looseleaf Law Publications 0 NYS DCJS 0 Craft Robe Company 0 CMK Tech, LLC

NYS Sheriffs’ Law Enforcement 0 Governor’s Traffic Safety Committee 0 Lexis Nexis 0 Intoxalock
Office of Justice Court Support’s Judicial Outreach 0 City, Town & Village Resource Center

Thank you to the following participants:
Dawn Cota S Gary T. Kelder, Esq. S Hon. Ryan T. Donovan S Hon. William Hulshoff S Melanie Goldberg, Esq. S Peter Gerstenzang, Esq. S Catherine Opela
Special Agent Jeffrey Barrette S Supervisory Special Agent Eric Lurie S Hon. John C. Rowley S Wendy Burch S Dr. Don Kamin S Matthew Shapiro S Geof Huth
Gerry Zimmerman S Aimee Gill S Hon. Dean Dietrich S Jeffrey S. Carpenter, Esq. S First Sgt. Mike Minette S Sandra H. Buchanan, Esq. S Laura L. Smith, Esq.
Lindsay Florek, Esq. S Daniel M. Killelea, Esq. S William O’Connor S Sgt. Barbara E. Koval S William Leahy, Esq. S Joe Wierschen S Hon. James P. Murphy

Matthew Chivers, Esq. S Robert Tembeckjian, Esq. S Cathleen S. Cenci, Esq. S John J. Postel, Esq.S Gary A. Horton S Kynna Murphy
Sharon L. Ames, Esq. S Robert Reittinger, Esq. S NYSMA Committee Members

Vendors

2016



Winter 2016 - The Magistrate

28

(Left to Right) Front Row: Robert G. Bogle, Village of Valley Stream, 30 Years; Donald “Dutch” Magill, Town of Maine, 30 Years; Melba Jean Ellingsworth, Village of
Dexter, 30 Years; Walter R. Klyczek, Town of Hanover, 20 Years; Timothy J. Cooper, Town of Evans, 30 Years;

Back Row (Left to Right) Alan Wolinsky, Village of Islandia, 25 Years; Dennis G. Quinn, Town of Champion, 25 Years; Bruce R. Moskos, Town of New Lisbon, 
35 Years; William Sanchez, Town and Village of Rhinebeck, 20 Years; Frank C. Wood, Town of Laurens, 20 Years; William J. Fisher, Town of Worcester, 25 Years;
Richard M. Parker, Town of Brownville and Village of Glen Park, 40 Years; Thomas A. Putnam, Town of Sodus, 20 Years.

Service Pin Recognition

CONFERENCE

ATTENDANCE

BY COUNTY 2016

Albany ..................3
Broome..................7
Cattaraugus...........5
Cayuga ..................6
Chautauqua...........6
Chemung ...............4
Chenango ..............1
Clinton..................3
Columbia...............7
Dutchess .............15
Erie.......................4
Franklin................1
Genesee .................5
Greene...................5
Hamilton...............1
Herkimer ..............5
Jefferson ...............9

Livingston .............7
Madison ................3
Monroe................15
Montgomery ..........3
Nassau ..................3
Niagara .............7
Oneida ..................6
Onondaga ............11
Ontario .................3
Orange ..................4
Orleans .................4
Oswego..................4
Otsego ...................9
Rensselaer.............6
Rockland...............5
Saratoga ................6
Schenectady ..........1

Schoharie ..............3
Seneca ...................3
St. Lawrence .........3
Steuben .................4
Suffolk..................2
Sullivan ................2
Tioga .....................1
Tompkins ..............2
Ulster ..................11
Warren ..................3
Washington............3
Wayne ...................6
Westchester............5

TOTAL .....235

Annual Conference

13 Judges received their 
Service Pin Recognition
at the 2016 Conference. 
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Name                              Title & Location
Hon. Andrew A. Aurigemma    TJ Esopus / Ulster Co.
Hon. Paul Caltagirone               TJ Pleasant / Dutchess Co.
Hon. Thomas J. Cione               TJ & VJ Goshen / Orange Co.
Hon. William Conner                TJ Gardiner / Ulster Co.
Hon. James P. Connors              TJ East Chester / Westchester Co.
Hon. Mary M. Dehart-Ross       TJ Diana / Lewis Co.
Hon. Joseph C. Del Giacco        VJ Bayville / Nassau Co.
Hon. Andrew M. Dixon            TJ Chesterfield / Essex Co.
Hon. Henry R. Gabryszak         TJ Cheektowaga / Erie Co.
Hon. Harry J. Hayner                TJ Caroga / Fulton Co.
Hon. Orrin D. Higgins              TJ Hartwick / Otsego Co.
Hon. Richard J. Koons              VJ Waverly / Tioga Co.
Hon. James J. Kurkowski          TJ Richfield / Otsego Co.
Hon.Robert P. McNally             TJ Queensbury / Warren Co.

Name                              Title & Location
Hon. James H. Merritt               TJ Harpersfield / Delaware Co.
Hon. Philip S. Milone                TJ Stewart Manor / Nassau Co.
Hon. Ronald E. Morrison          TJ Palatine AVJ Canajoharie /
                                                   Montgomery Co.
Hon. William P. Morsheimer    TJ East Bloomfield / Ontario Co.
Hon. John Paulson                     TJ Kirkland / Oneida Co.
Hon. Stanley Pogroszewski          TJ Clarkson / Monroe Co.
Hon. Charles H. Quick                 TJ Nichols / Tioga Co.
Hon. Richard Schreiber               TJ Greenville / Greene Co.
Hon. Robert S. Stege                    TJ Ulster / Ulster Co.
Hon. John W. Tracy                      TJ Spafford / Onondaga Co.
Hon. Harry Waitman                   TJ Clarkstown / Rockland Co.
Hon Ward W. Weiser                    TJ North Collins/ Erie Co.
Hon. Henry S. Wick                     VJ Depew / Erie Co.
Hon. Joseph A. Wolak                  TJ & VJ Attica / Wyoming Co.

Please inform us of members who have passed away.

Name ______________________________________________________________

Court ______________________________________________________________

# Years of Service __________          Date of Death __________________

Whereas, again Almighty God has called from
our midst a number of treasured associates, and,
bowing in humble obedience to his will, we pause
to remember the following magistrates who have
passed away since our last conference.

We remember them as fond friends, loyal servants, and staunch exponents
of democracy and our judicial system. We enjoyed their friendship and helpful
contributions in our work as Magistrates, in business, and in social hours. Their
memory is revered and their virtues are recalled at this annual conference.

Now, be it resolved, that a copy of this resolution be included in the minutes 
and records of this annual conference; that copies be available to survivors; that a
copy be spread in the publication of this association; that the sincere sympathy
of the officers and members of the New York State Magistrates Association 
be expressed.

Deceased Members

Annual Conference

New York 
State
Magistrate
Association

Deceased 
Member List
2016
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Rest In Peace Judge Louie

The Dutchess County Magistrates Association notes, with deep and genuine
regret, the passing of its esteemed member, colleague and friend, the Hon.
Louis W. Imperato, 81, Town Justice of Pine Plains.

Known to many as “Brother Lou” or “Uncle Lou,” he was a man who touched many
hearts, a wonderful husband, brother, father, grandfather, great grandfather and
friend to all who knew him. 

Lou dedicated his life to serving and protecting others. Before he was Town
Justice of Pine Plains for nineteen years until his passing, he dedicated thirty seven
years as a Deputy for the Dutchess County Sheriff's Office. Earlier in his career, he
was the Chief Respiratory Therapist at St. Francis Hospital in Poughkeepsie for

twenty years. For forty two years he was involved with security at the Dutchess County Fairgrounds. He was also a
long time member of the Pine Plains Hose Company, Pine Plains Lions Club and Pine Plains Sportsman Association.

He was named 2012 Magistrate of the Year by the Dutchess County Magistrates Association and was a regular attendee
at the Dutchess County Magistrates Association’s monthly dinners and the New York State Magistrates Association
annual meeting. (In the photo are his co-judge Hon. Christi Acker, Judge Louie and Hon. Jonah Triebwasser.) 

In addition to his loving wife Martha of sixty three years (shown in the photo above with Louie at the 2015 NYSMA
Annual Meeting in Niagara Falls), survivors include a son, Joseph (Sheila), a daughter, Helen (Tim), a daughter, 
Rosemary, a son, John, and a daughter, Martha Ann (Mark); a sister, Susan Gonzales; beloved grandchildren, Joseph
(Julie), Brian (Veronica), Carrie (Kendall), Jaymie (Craig) Jesse (Amber), Stephanie (Joseph) Vanessa, Molly, Noah,
and Luke; and the greatest joys of his life, his great grandchildren, Sarah, Benjamin, Karli, Madison, Camden, Aiden,
Avery, Riley, Maxton, Annabelle and Ariana. 

His joy was being around his family. The days were complete when he went to town, picked up his papers and 
delivered his daily kisses. He told his friends that he carried a book to keep track of whose turn it was to buy coffee.
He would never pass by a Dunkin Donuts without stopping and sneaking a hazelnut coffee and a donut. His passing
will leave a deep void in all our lives, but we have lasting memories.
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Amicus Award

Gerald Stern is the recipient of the New York State Magistrates
2016 Amicus Award.

Amicus means: friend, congenial, open, unreserved, agreeable, 
harmonious, gracious, civil and well mannered. Mr. Stern is all of
these things.

Mr. Stern has taught judicial ethics to many Town and Village 
Justices. He has been Special Counsel to the Judicial Institute, 
Administrator and Counsel to the New York State Commission of
Judicial Conduct, an Assistant District Attorney in New York
County, an Adjunct Professor of Law at Pace and NYC University
Schools of Law, a lecturer to judges on ethics throughout the
United States.
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Hon. Margaret Adkins Retires Submitted By Hon. Albert E. Raymond

The Hon. Margaret Adkins of New Scotland
Town court in Albany County, has announced
her retirement from the bench effective 

November 15, 2016.  Judge Adkins has faithfully
served New Scotland in this capacity for twelve
years, while also serving as acting city court judge in
Albany, Rensselaer, Troy, and Cohoes. 

Judge Adkins has taught Criminal Justice at Southern
Vermont College in Bennington, VT two days a week
as an adjunct professor, until recently earning 
promotion to full time professor. Judge Adkins has
indicated that this increased responsibility to her 
students, along with the significant commute to 
Bennington has reluctantly led her to retire as Town
Justice.  Judge Adkins has spoken fondly of her role
as Justice of “The Peoples Court, or the court closest
to the people.” She articulates her passion for, and
love of the Law, and of lessons learned from both
sides of the bench.  

Judge Adkins has presided over a “Teaching Court”
in New Scotland, inviting young law students to 
experience Justice Court in a live setting.  With the
help of Albany County Assistant District Attorney
Renee Merges, also a professor at Southern Vermont
College, Judge Adkins has invited representatives
from the offices of the Albany County District Attorney,
Public Defender, and Drug Court, Albany Catholic
Charities, Bernardo Bail Bonds, and the New York
State Office of Indigent Legal Services, to come to
New Scotland Court to speak with her students.  

The Hon. Margaret Adkins has been a remarkable
contributor to our Justice Court System, and both her
colleagues, and community members will miss her
compassion, wisdom and guidance.

(L to R) 
Albany County Assistant Public Defender Michael Jurena.
Hon. Margaret Adkins
Albany County Assistant District Attorney Renee Merges
New Scotland Court Clerks Sharon Dudwoire & Pat Thompson

Hon. Margaret Adkins surrounded by her students, and local
criminal justice representatives on her last night presiding as
Town Justice, October 27, 2016.
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Advisory Committee on Judicial Ethic

Opinion 16-75

June 16, 2016

Digest: Two judicial candidates, hosting a joint
fund-raiser, may permit their campaign
committees to accommodate an attendee
who supports only one candidate and
therefore refuses to pay 50% of the ticket
price to each campaign committee, by 
allowing him/her to pay the full price to
one campaign committee. If they choose
to so proceed, the candidates must instruct
their campaign committees to shield the
candidates from the accommodation’s
details, including the donor’s identity.

Rules: 22 NYCRR 100.0(Q); 100.2; 100.2(A);
1 0 0 . 5 ( A ) ( 1 ; 1 0 0 . 5 ( A ) ( 1 ) ( e ) ;
100.5(A)(2)(i),(iii);100.5(A)(5);
100.5(A)(1)(h); Opinions 05-99; 03-06;
02-100; 02-64; 02-06; 01-99; 91-113; 
88-04.

Opinion:
The inquiring judge and another person

are within their window periods for election/
re-election to judicial office and each has 
a campaign committee to solicit and accept 
donations. The two committees agree to host a
joint fund-raiser by dividing the costs of the
event evenly. After setting the ticket price, the
committees will invite the attendees to write 
separate, equal checks for each campaign. The
judge asks if his/her campaign committee may
accept the full price of admission, rather than

50%of the ticket price, when someone refuses to
donate to both and wishes to pay the full price
of attendance to only one candidate.

A judge must avoid even the appearance
of impropriety (see 22 NYCRR 100.2) and must
always act to promote public confidence in the
judiciary’s integrity and impartiality (see 22
NYCRR 100.2[A]). Thus, a sitting judge may not
engage either directly or indirectly in any 
political activity except as allowed by the Rules
Governing Judicial Conduct or by law (see 22
NYCRR 100.5[A][1]). During the applicable
window period (see 22 NYCRR 100.0[Q]), a 
judicial candidate, i.e., a judge or non-judge who
is seeking public election to judicial office, may
personally participate in his/her campaign; may
attend gatherings on his/her own behalf; and
may appear at gatherings with other candidates
who make up the slate of which the judicial 
candidate is a part (see 22 NYCRR 100.5[A][2][i],
[iii]). Although a judicial candidate may not 
personally accept or solicit any donations (see 22
NYCRR 100.5[A][2][i]; 100.5[A][5]), he/she
may establish a committee of responsible persons
to solicit and accept support and reasonable 
campaign contributions from the public (see 22
NYCRR 100.5[A][5]). Additionally, a judicial
candidate must not publicly endorse or publicly
oppose another candidate for office (see 22
NYCRR 100.5[A][1][e]) or solicit funds for or
donate to a political organization or candidate
(see 22 NYCRR 100.5[A][1][h]).

Continued on page 36

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
ALBANY, NY 10004
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The Committee has earlier advised that
two judicial candidates of the same slate may
hold a joint fund-raiser provided they, and their
campaign committees, take care “to avoid any
implication of a cross-endorsement or solicitation”
(Opinion 01-99; see also Opinion 91-113). 
Thus, for example, they may not form a single
campaign committee (see Opinions 03-06; 02-64;
88-04). Our Committee has also previously
stated that a judicial candidate may not pay more
than his/her pro rata share of expenses for the
costs of joint advertising “because paying any
higher amount would be deemed to constitute a
contribution to another political candidate,
which is prohibited” (Opinion 05-99; see also
Opinion 02-100).

Here, the inquiring candidate’s committee
learned of a supporter who wishes to donate to
only one candidate of the two, and insists on
contributing only to that candidate, despite the
campaign committee’s instruction to pay half the
ticket price to each campaign. In this Committee’s
view, where a supporter wishes to attend a joint
fund-raiser exclusively to support one candidate,
and refuses to donate to the other, the two 
candidates may, in their discretion, instruct their
campaign committees to accommodate the 
attendee’s request to pay the entire ticket price
to only one campaign, rather than refusing
him/her admission.

If the candidates choose to so proceed,
they should also remind their respective 
committees not to commingle and divide the
money received from the event, or to make any
payment above their pro rata share of the costs,
so as to avoid even the appearance of an 
impermissible contribution to another political
candidate (see Opinions 05-99; 02-100). Also,
the campaigns should take care to shield the 
two candidates from learning the details of any
such accommodations, including the identity of
those who chose to support only one candidate,
as the campaign committees exist, in part, so that 

“a candidate [may] remain ignorant of who 
contributed to his or her campaign” (Opinion
02-06).

Finally, the Committee notes that the
campaign committees’ agreement to share their
proportionate costs for this event and their 
instruction to the attendees to write separate
checks to the respective campaigns for 50%of
the ticket price are consistent with the Committee’s
prior opinions and, therefore, permissible
(Opinions 02-100; 01-99).

Judicial Ethics Cont…

OCA 
Connection

JusticeCourtTechSupport@nycourts.gov or
1-800-622-2522

Some helpful information from Justice Court Technical
Support office.

Microsoft Office Windows 10 has been released July 29, 2015.
Please do NOT install this update on any town and village
desktops and/or laptops. The Office of Court Administration does
not support this version of Windows at this time.

Bitdefender is the New Virus protect for OCA computers in the
Town and Village Courts. If you have not installed Bitdefender on
your desktop/laptops please contact OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have an OCA email 
address. If you do not know your email information, please 
call 1-800-622-2522. OCA uses this email address, exclusively,
to provide information. It is also available to configure your 
smartphones for OCA email access.

You can now change your OCA email password, through this site:
https://iapps.courts.state.ny.us/sspr if you do not know 
your password or you use CDR/WebDVS, please call OCA at 
1-800-622-2522.

All Town and Village Judges and Clerks have a license 
for Microsoft Office 365, which includes the full Microsoft Office 
2013 suite.
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Advisory Committee on Judicial Ethic

Joint Opinion 16-29/16-50

September 8, 2016

Digest: (1) A candidate whose remaining 
unexpended campaign funds total
$2,500 or less at the end of the window
period may immediately treat those
funds as de minimis without first 
attempting to return the funds pro rata
to contributors.

(2) A candidate whose remaining 
unexpended campaign funds exceed
$2,500 must make one reasonable,
bona fide attempt to return all the
funds pro rata to contributors. Any
funds remaining following this effort
may be treated as de minimis.

(3) De minimis campaign funds, as 
defined above, may be used after 
conclusion of the window period as 
follows, to the extent legally permitted:
(a) they may be expended for any 
lawful non-political purpose connected
to judicial office, such as the purchase
of judicial robes, office supplies, com-
puter software or books; or
(b) they may be donated to the Catalyst
Public Service Fellowship Program; or
(c) subject to any necessary administrative
approvals, they may be used to purchase
books or other reference materials to be

donated to the courthouse law libraries.
(4) The Committee declines to address
whether unexpended campaign funds
may be donated to the Unified Court
System, absent resolution of the legal
and administrative policy issues involved.

Rules: Election Law §§ 14-130; 17-162; Judiciary
Law §§ 212(1)(n); 212(2)(l); State 
Finance Law § 11; 22 NYCRR 100.0(Q);
100.5(A)(1)(c)-(d); 100.5(A)(1)(h);
100.5(A)(2); 100.5(A)(5)-(6); 101.1;
Opinions 15-214; 14-148; 12-129(A)-(G);
12-95(A); 12-84/12-95(B)-(G); 10-80;
09-167; 08-151; 07-187; 07-137; 07-65;
06-162; 04-06; 99-38; 90-04; 87-02; NY
State Bd Elections (Inf) Adv Ops 90-1;
86-5; 1975 Op NY State Bd Elections
No.17.

Opinion:
Two recently elected judges ask about

disposition of their remaining unexpended 
campaign funds.1  The judge in Inquiry 16-29
has a final campaign account balance of 
approximately $4,000. The judge asks whether
he/she may donate these funds to the newly 
created Catalyst Public Service Fellowship 
Program. As described, the Catalyst program
provides stipends to students at law schools in
New York State, so they can accept unpaid public 

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
ALBANY, NY 10004

Continued on page 38

1  At the Committee’s instruction, the judges have been awaiting issuance of the present opinion before disposing of their remaining
campaign funds.
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service internships within the Unified Court
System, or at the offices of prosecutors or 
indigent legal services organizations that appear 
exclusively in the New York State courts. It is
overseen by the Center for Court Innovation and
the not-for-profit Fund for New York City, and
a retired Appellate Division Justice administers
the fund on a pro bono basis. In Inquiry 16-50, a
judge with approximately $2,000 in unexpended
campaign funds asks if he/she may donate these
funds to the Unified Court System “for the 
betterment of libraries within New York State
Courthouses that are accessible by members of
the judiciary, the bar and the public.” The judge
also supplemented his/her inquiry to ask, in the
alternative, whether he/she may contact the
courthouse librarians, find out what specific
books or reference materials they would like,
purchase those specific items, and donate them
to the law library.

A judge or non-judge candidate for elective
judicial office may personally participate in
his/her own campaign for judicial office during
his/her window period, subject to certain 
limitations (see 22 NYCRR 100.0[Q] [defining
“window period”]; 100.5[A][1][c]; 100.5[A][2]).
For example, judicial candidates must not 
participate in any political campaign or any 
partisan political activity on behalf of other 
candidates (see 22 NYCRR 100.5[A][1][c]-[d]);
must not solicit funds for, pay an assessment 
to, or contribute to a political organization or
candidate (see 22 NYCRR 100.5[A][1][h]); and
must not use or permit the use of campaign 
contributions for the private benefit of the 
candidate or others (see 22 NYCRR 100.5[A][5]).

I. Background: The Current Rules

A. De Minimis Funds and the “Pro
Rata Return” Rule

A judicial candidate may use his/her

campaign funds through the post-election window
period to buy campaign advertisements and 
attend political events (see Opinion 99-38); to
make generically useful purchases for his/her
current campaign (see Opinion 14-148); to host
a modest and reasonable victory reception (see
Opinion 07-187) or, if defeated, an “extremely
modest social event” to thank those who 
significantly volunteered on the campaign (see
Opinion 12-129[A]-[G]); and even to attend
events whether or not hosted by political 
organizations, provided the candidate’s “attendance
is in furtherance of his/her campaign for judicial
office” and the candidate “determines that
he/she will receive fair value for the expenditure”
(Opinion 12-84/12-95[B]-[G]). 

Once the applicable window period ends,
however, such expenditures are no longer 
appropriate because the candidate’s campaign
activity must terminate. The candidate must
therefore dispose of any remaining campaign
funds and close his/her campaign account as
soon as practicable following the end of the 
window period (see e.g. Opinion 14-148). If, on
conclusion of the window period, the candidate’s
remaining campaign funds are below $1,000, the
task is quite easy: the funds are treated as de
minimis and “may be expended for any lawful
non-political purpose connected to judicial 
office, such as the purchase of office supplies,
computer software or books” (see Opinion 12-
95[A]). Judicial candidates who have $1,000 or
more at the close of the window period, however,
face the more difficult task of returning the
funds to contributors pro rata.

Approximately a decade ago, the Committee
recognized that, in an “unintended interpretation
of our prior opinions,” some newly elected judges
apparently wished to spend “significant amounts
of unexpended funds for the purchase of numerous
items, or items which the court system or 
municipality readily provide” (Opinion 06-162).
As a result, the Committee emphasized that “[a]

Judicial Ethics Cont…



Winter 2016 - The Magistrate

39Judicial Ethics Cont…

judicial candidate must make every reasonable
effort to return unexpended campaign funds to
contributors on a pro-rata basis” (id.). In Opinion
06-162, the Committee expressly rejected the
more permissive approach to spending described
in prior opinions, and advised that only “a small
amount of unexpended campaign funds may be
used for the purchase of items ... which are not
otherwise provided by the court system or the
municipality if they are necessary for the 
performance of judicial duties” (id.).

However, the Committee has also struggled
with the practical difficulties, accounting and
other expenses judicial candidates may face in
trying to return unexpended campaign funds to
contributors. In Opinion 06-162, the Committee
advised:

Nevertheless, if the remaining 
unexpended funds are de minimis
or otherwise so limited that, under
the circumstances, returning the
balance to contributors will be 
significantly impracticable, these
funds may be used to purchase
items which the court system or
municipality does not otherwise
provide for use in the judge’s 
performance of judicial duties. 
In determining whether it will 
be impracticable to return the 
unexpended campaign funds to
donors, the judicial candidate may
consider factors such as the total
number of donors and the cost 
of returning the funds. Any 
items purchased with unused 
campaign funds, under these 
limited circumstances, become the
property of the New York State
Unified Court System.

While a judicial candidate may not
streamline the pro rata return process by 

declining to issue checks below a certain 
amount (see Opinion 07-65), the Committee has
recommended a judicial candidate should, to the
extent possible, “take steps to minimize the risk
of uncashed checks that will further delay the
closing” of the campaign account (id.). Thus, for
example, to the extent permitted by governing
law, a candidate “may advise campaign contributors
that if the checks are not cashed by a particular
deadline,” the candidate will need to dispose of
the remaining funds in accordance with applicable
statutes, rules and opinions, and therefore “the
funds will be unavailable if they attempt to cash
the check beyond that date” (id.).

Finally, the Committee has advised that campaign
funds remaining after one bona fide effort to 
return unexpended funds pro rata to all contributors
may be used for any purpose consistent with
prior opinions, except that funds remaining after
the window period expires may not be used for
victory parties or to attend political events (see
Opinion 08-151).

In sum, at this time, the pro rata return
rule means a judicial candidate with $1,000 or
more remaining in unexpended campaign funds
after his/her window period ends must make a
bona fide effort to return those unexpended
funds pro rata to all contributors.

B. The Prohibition on Charitable Use of
Campaign Funds

Campaign contributions may not be used
for the private benefit of the candidate or others
(see 22 NYCRR 100.5[A][5]); and a candidate
must not use or permit campaign or personal
funds to be used to pay for any campaign-related
goods or services where fair value is not received
(see 22 NYCRR 100.5[A][6]). Interpreting these
provisions, the Committee has consistently 

Continued on page 40
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stated that judicial campaign funds may not be
donated to charity (seeOpinions 08-151; 07-137;
90-04; 87-02).2

The Committee notes, however, that its
interpretation of Section 100.5(A)(5) of the
Rules Governing Judicial Conduct to preclude
judicial candidates from making charitable 
donations does not appear to reflect any statutory
limitation in Election Law Sections 14-130 or
17-162.

To the contrary, the New York State
Board of Elections has advised that use of 
campaign funds for bona fide charitable purposes
is not a prohibited “personal use” for purposes
of Section 14-130 (see NY State Bd Elections
[Inf] Adv Ops 90-1; 86-5).

The Board of Elections has also stated
that a judicial candidate may contribute to 
charities without violating the prohibition on
“directly or indirectly, mak[ing] any contribution
of money or other thing of value” (1975 Op NY
State Bd Elections No. 17), now found in Section
17-162 of the Election Law. The Board of 
Elections concluded “from the placement and
language of the statute,” the legislature intended
“to prohibit political contributions by judicial
candidates and not to restrict contributions 
by such candidates to bona fide charitable 
institutions” (1975 Op NY State Bd Elections
No. 17). Consistent with this view, the Committee
recently advised that a judge who earlier ran 
for a non-judicial elective office may dispose 
of his/her remaining unexpended non-judicial
campaign funds by donating them to charity,
provided doing so is lawful (see Opinion 15-214).

II. The Proposed Donations

With this backdrop, the Committee now
considers the proposed donation to the Catalyst
Public Service Fellowship Program (Inquiry 16-
29). This particular not-for-profit entity has 
unparalleled strong ties to the Unified Court 
System. It is overseen by the Center for Court 
Innovation, “a unique public-private partnership
that serves as the New York State Unified Court
System’s independent research and development
arm” (http://www.nycourts.gov/ip/cci/, visited
3/18/2016). Moreover, the Catalyst program is
designed to encourage public service not merely
“generically” within the legal community, but
specifically within the New York State courts, by
providing law student interns to the prosecutors
who practice in our courts, to the indigent legal
services organization lawyers who appear in our
courts, and to the judges who preside in our
courts. Significantly — and unlike many other
public service fellowship programs — it does not
support internships in other states, in the federal
system, or in government agencies that seldom
appear in any court. In the Committee’s view,
using unexpended judicial campaign funds in a
manner that will enable law students to serve as
interns for judges in the Unified Court System
would not be an impermissible “private benefit”
(see 22 NYCRR 100.5[A][5]), but, rather, a 
public benefit intertwined with judicial office
which directly inures to the benefit of our state’s
judicial system as a whole. With respect to the
internships for prosecutorial and defense 
agencies, the Catalyst Public Service Fellowship
Program funds interns for law offices on both
sides of criminal trials in the New York State
courts, which provides a similar public benefit.

2  Nonetheless, subject to the fair value rule (see 22 NYCRR 100.5[A][6]), a judicial candidate may use campaign funds during the
window period to purchase campaign-related advertising in furtherance of his/her campaign by, for example, sponsoring a softball
team (see Opinion 10-80) or paying for his/her name and a gavel to be printed on a T-shirt that will be distributed to participants in a
charitable event (see Opinion 07-137). Likewise, a judicial candidate may use campaign funds to attend charitable events during the
window period, provided the candidate’s “attendance is in furtherance of his/her campaign for judicial office” and the candidate 
“determines that he/she will receive fair value for the expenditure” (Opinion 12-84/12-95[B]-[G]).
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Turning now to Inquiry 16-50, the 
Committee cannot comment on whether it is
legally permissible to donate campaign funds
outright to the Unified Court System and 
earmark them for a particular purpose such as
improvement of the law libraries (see generally
Judiciary Law § 212[2][l]; State Finance Law §
11; Judiciary Law § 212[1][n]). Nor can the
Committee comment on whether, as a matter of
policy, the Chief Administrative Judge is willing
or able to accept unexpended campaign funds 
for any purpose. Thus, this question raises 
primarily legal and administrative issues which
the Committee cannot address (see generally 
Judiciary Law § 212[2][l]; 22 NYCRR 101.1).
Absent an opinion from the Office of Court 
Administration’s legal counsel or other formal
indication that applicable law and administrative
policy permits unexpended campaign funds to
be donated to the Unified Court System and 
earmarked for specific purposes, the Committee
must decline to answer the question asked as
premature and hypothetical.

With respect to the alternative question
in Inquiry 16-50, the Committee notes that 
non-monetary donations to the Unified Court
System are treated very differently and raise 
entirely distinct considerations (see Judiciary
Law § 212[1][n]). Assuming that it is legally 
permissible to do so, the Committee believes that
using unexpended judicial campaign funds to
purchase books or other reference materials 
that Unified Court System law librarians have
specifically requested, and then donating those
items to the Unified Court System for the
betterment of law libraries “that are accessible
by members of the judiciary, the bar and the 
public” would not be an impermissible “private
benefit” (see 22 NYCRR 100.5[A][5]), but,
rather, a public benefit intertwined with judicial
office which directly inures to the benefit of our
state’s judicial system as a whole. It is therefore 
ethically permissible, subject to any necessary
administrative approvals (cf. Judiciary Law §
212[1][n]; Opinion 09-167). From an ethics 

perspective, the donation “may be accomplished
by simply writing a letter to the district 
administrative judge identifying the donated
item(s)” (Opinion 04-06), but this Committee
cannot comment on any administrative or 
legal requirements.

III. Conclusion

A. Increasing the De Minimis Threshold

In considering Inquiry 16-50, where the
judge has approximately $2,000 in remaining
unexpended campaign funds, it has become clear
that the $1,000 threshold set forth in Opinion
12- 95(A) is unnecessarily restrictive. The 
Committee concludes the threshold should 
be increased to $2,500. Opinion 12-95(A) is
therefore amended to reflect that a candidate
whose remaining unexpended campaign funds
on conclusion of the applicable window period
total $2,500 or lessmay immediately treat those
funds as de minimis without first attempting to 
return the funds pro rata to contributors.

B. Obligation Where Candidate Has More
than De Minimis Funds

The Committee emphasizes that newly
elected or re-elected judges should not consider
themselves “entitled” to use or reserve a certain
amount of campaign funds for the benefit of
chambers (e.g., to purchase furniture, equipment,
judicial robes, law books, and the like).

Instead, on conclusion of the applicable
window period, a judicial candidate whose 
remaining unexpended campaign funds exceed
$2,500 must, through one or more responsible
persons, make one reasonable, bona fide attempt
to return the funds pro rata to contributors. That
is, a candidate who has more than $2,500 left
must not use those funds for chambers-related 
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purposes or make any donations described
herein or otherwise treat the funds as de 
minimis without first making a reasonable,
bona fide effort to return all the funds pro rata
to contributors.

As before, any campaign funds remaining
after the candidate has made one reasonable,
bona fide effort to return them pro rata to 
contributors may be treated as de minimis (see
Opinion 08-151).

Of course, on rare occasions, a candidate
who has more than $2,500 left may fear it will
be “significantly impracticable” to return those
funds pro rata to contributors (Opinion 06-162).
In that instance, the candidate may seek 
guidance from the Judicial Campaign Ethics Center
(see www.nycourts.gov/ip/jcec/contactus.shtml).
The candidate must provide all relevant facts 
required by the Subcommittee, including, at a
minimum, the total amount raised, the number
of distinct contributors, the amount remaining,
and the estimated cost of returning the funds. If
the Subcommittee advises, in writing, that pro
rata return would be significantly impracticable
under the specific circumstances presented, 
then the candidate may safely treat such funds
as de minimis.

C. Use of De MinimisRemaining Unexpended
Campaign Funds

Mindful of the difficulties judicial candidates
often face in disposing of unexpended campaign
funds at the conclusion of their window period,
the Committee now carves out a narrow exception
to the prohibition on outright donation of 
judicial campaign funds.

Once the candidate’s remaining campaign
funds reach a level that may be treated as de 
minimis as set forth in III.A or III.B above, such
funds may, to the extent legally permitted, be either:

(a) expended for any non-political
purpose connected to judicial office,
such as the purchase of judicial
robes, office supplies, computer
software or books, as permitted by
prior opinions; or

(b) donated to the Catalyst Public
Service Fellowship Program; or

(c) subject to any necessary 
administrative approvals, used to
purchase books or other reference
materials to be donated to the
courthouse law libraries.

As before, “even de minimis remaining
campaign funds may not be used for the private
benefit of the candidate or others. Thus, they
must not be donated to charity or transferred 
or donated to any political organization or 
candidate, and they may neither be used to pay
outstanding debts from prior election campaigns
nor retained for use in subsequent campaigns”
(Opinion 12-95[A] note 1[citations omitted]).
The Committee notes that the ban on donating
funds to charity remains; the only difference
now is a single, narrow exception permitting
such funds to be donated to the Catalyst program
for the reasons set forth herein.

Judicial candidates must bear in mind
that the underlying reason why they are permitted
to raise campaign funds at all is so they can 
participate in their own campaign for elective 
judicial office. It would, of course, be inappropriate
for a judicial candidate to raise campaign funds
with the specific intention of making a donation
to the Catalyst program. It would likewise be 
inappropriate for the candidate to suggest, or
permit his/her campaign committee to suggest,
as a motive to prospective donors, the possibility
that excess funds would be donated to the 
Catalyst program.
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D. Application

Here, the judge in Inquiry 16-29 has more
than $2,500 remaining in his/her campaign 
account at the end of his/her window period,
and has apparently not yet attempted to return
the funds pro rata to contributors. Because these
funds are more than de minimis in nature, the
judge must make one reasonable, bona fide effort
to return the funds pro rata to contributors (see
section III.B, supra). Only after the effort has
been made may the judge treat any remaining
funds as de minimis and use them as set forth
herein (see section III.C, supra).

The judge in Inquiry 16-50 has $2,500 or
less in his/her campaign account at the end of
the applicable window period. Therefore, he/she
need not make any effort to return the funds pro
rata to contributors, but may immediately treat
such funds as de minimis. Accordingly, this 
judge may, to the extent legally permitted, 
donate his/her remaining unexpended campaign
funds to the Catalyst Public Service Fellowship
Program; use them to purchase books or other
reference materials courthouse law librarians
have requested, subject to any necessary 
administrative approvals; or use them for other
lawful, non-political purposes related to judicial
office as set forth above and in prior opinions
(see section III.C, supra).

Once the funds are disposed of, the 
inquiring judges should, as usual, close their
campaign accounts promptly to avoid any possible
appearance they are engaging in political activity
beyond the applicable window period.

E. Amending Prior Opinions

Opinions 08-151, 07-137, 90-04, 87-02,
and other opinions forbidding any charitable 
donation whatsoever of campaign funds, are
hereby amended consistent with this opinion.
Thus, on conclusion of the window period, 
once the candidate’s remaining campaign 
funds are eligible to be treated as “de minimis”

as described herein, such funds may, in the 
candidate’s discretion and to the extent legally
permitted, be donated to the Catalyst Public
Service Fellowship Program and/or used to 
purchase specific books or reference items 
requested by Unified Court System law 
librarians, which will then be donated to the
Unified Court System, subject to any necessary
administrative approvals. 

Opinion 12-95(A) and other opinions
discussing disposition of “de minimis” levels of
unexpended campaign funds on conclusion of
the applicable window period are hereby
amended consistent with this opinion. If the
total unexpended campaign funds remaining at
the conclusion of the window period are $2,500
or less, they need not be returned to contributors
on a pro rata basis but may be immediately
treated as “de minimis” as described herein.

Judicial Ethics Cont…

Scalise & Hamilton LLP
Ethics & Professionalism | Grievances

2014 Recipient of the 
Westchester Women’s Bar Association Family Friendly Award

Featured in the Top 100 Largest Women-Owned law Firms
in NYS by the New York Law Journal

Is Pleased To Announce

Maryrita Dobiel, Esq.
Formerly Chief Counsel to the

NYS Chief Administrative Judge’s Advisory Committee on Judicial Ethics

Has joined the firm as Of Counsel

Providing advice and representation to lawyers, law firms, law students
and judges in professional responsibility and ethic matters, and white-
collar criminal matters. The Firm also advises, proactively via advisory
letters; reviews websites and escrow accounts to ensure compliance with
ethical obligations; assists law students with their bar applications; and,
provides defensive counsel when a professional or judge is faced with 
allegations of ethical misconduct or criminality.

670 White Plains Road Suite 325 • Scarsdale, NY 10583

(914) 725-2801



Winter 2016 - The Magistrate

44

HON. TRIEBWASSER, J., Presiding

This proceeding, brought pursuant to section 713(6) of
the Real Property Actions and Proceeding Law (RPAPL),
seeks to have the Respondent evicted from premises at
129 Orlich Road in the Town of Red Hook, Dutchess
County, State of New York. A trial was held on September
2, 2016. Petitioner filed a Memorandum of Law on 
September 16, 2016. Respondent filed a Memorandum
of Law on September 23, 2016. Petitioner filed a Reply
Memorandum of Law on September 30, 2016. As both
parties waived oral argument, the matter was marked
fully submitted on September 30, 2016. Petitioner is 
represented by Roland Butts, Esq., of Walsh, Wicks and
Salisbury, Esqs., Poughkeepsie, New York. Respondent
is represented by Jeffrey Rothschild, Esq., of Cappillino
and Rothschild, Esqs., Pawling, New York.

Facts of the Case

Elizabeth Martin (Petitioner’s mother and Respondent’s
wife) conveyed the subject premises to Petitioner, 
retaining a life tenancy in the subject premises for 
herself. Respondent was not mentioned in the life 
tenancy agreement, but resided with Mrs. Martin while
she was alive. Mrs. Martin died on August 28, 2015,
leaving Petitioner as the sole owner of the subject 
premises. There is no evidence of a lease between 
Petitioner and Respondent, nor a lease between the late
Mrs. Martin and Respondent, nor is there conclusive
testimony of any other type of tenancy between  the late
Mrs. Martin and Respondent nor between Petitioner
and Respondent.

Issue of the Case

Was Respondent a tenant of the life tenant and, therefore,
subject to eviction pursuant to section 713(6) RPAP?

Court’s Reasoning and Decision

It is well known that “a summary proceeding is a 
statutory remedy and the petition must strictly be 
construed.” Blozevich v. Tasber, 116 N. Y. S. 2d 801, 804
[1952]; Goldman Bros. v. Forester, 62 Misc 2d 812
[1970].) Therefore, if a petitioner cannot fit his situation
into one of the categories in sections 711 or 713 of the
Real Property Actions and Proceedings Law, he must be
relegated to his action in ejectment. 

Petitioner has failed to prove by a preponderance of the
evidence that Respondent was a formal tenant of the life
tenant, the late Mrs. Martin. Respondent co-habitated
with his wife of 54 years (including a period in the 
subject premises) by virtue of the bonds of matrimony.
The Petitioner has produced no evidence, statutory 
authority or case law that would equate the martial 
relationship with being a tenant of a life tenant as 
contemplated in RPAPL section 713(6). Therefore, the
Court hereby dismisses the petition herein, without 
prejudice to bring another proceeding of removal in an
appropriate forum under an appropriate legal theory.

SO ORDERED.

Dated: Red Hook, New York
October 18, 2016

JONAH TRIEBWASSER,
Justice, Town of Red Hook

Decision & Order Submitted By Hon. Jonah Triebwasser

JUSTICE COURT OF THE TOWN OF RED HOOK
CIVIL PART 

JACQUELINE M. MARTIN, DECISION AND ORDER 
Petitioner. OF THE COURT

- against- Case# C-463-16 SC

HENRI MARTIN,
Respondent.
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Decision on Motion to Dismiss Submitted By Hon. David Otis Fuller, Jr.

TUCKAHOE VILLAGE COURT
STATE OF NEW YORK, COUNTY OF WESTCHESTER

PEOPLE OF THE STATE OF NEW YORK, DECISION ON 
Plaintiff. MOTION TO DISMISS

- against- DOCKET NO. 5215-16

C.C.,
Defendant.

Before: David Otis Fuller, Jr.
Village Justice

Appearances of Counsel: 
Michelle Goldberg, Assistant District Attorney, for plaintiff.
Robert M. Tudisco, Barger & Gaines, for defendant.

The defendant moves to dismiss a violation 
information for harassment in the second degree [PL
§240.26 (3)] for legal insufficiency under CPL §100.40
(c).  The information alleges that on April 25, 2016 at
about 4:14 p.m. on Bronx Street in the Village of Tuckahoe,
the defendant

“did approach David Pope who was sitting 
inside his vehicle*** did bang on the window of
Mr. Pope’s vehicle demanding that he get out of
the vehicle.   In an aggressive and hostile manner
he used profanity and taunted Mr. Pope.  He stated
to Mr. Pope, ‘why don’t you get out of the car you
f*****g p**y? Are you afraid?’ and also ‘you’re 
a c**t.’  This course of conduct did alarm and 
seriously annoy Mr. Pope who felt threatened and
in danger for his safety.”

For purposes of deciding this motion to dismiss, all 
allegations in the information are presumed true.
PL §240.26 (3) reads as follows:

“A person is guilty of harassment in the second
degree when, with intent to harass, annoy or alarm 
another person:***3. He or she engages in a course of
conduct or repeatedly commits acts which alarm or 
seriously annoy such other person and which serve no
legitimate purpose.”

The first sentence of the statute states its purpose;
to prevent harassment, annoyance or alarm to another person.

The People declined to respond to the defendant’s motion.

In New York, referring from her doorway to the
complainant walking down the street as a “bitch” and to
her son as a “dog” and saying that she would “beat the
crap out of [the complainant] some day or night on the
street” does not constitute harassment. People v. Dietze,
75 NY 2d 47, 50-52.  Nor does a person saying, “I’ll get
you for this,” to a police officer who has him in custody.
People v. Todaro, 26 NY 2d 325, 329-330.  Threatening
words, without more, cannot support a charge of 
harassment.  To hold otherwise would deny freedom 
of expression guaranteed by the First Amendment to 
the Constitution.

But freedom of expression under the First
Amendment has its limits.  Banging on the window of a
car with a person inside while daring him with epithets
of foul abuse exceeds those limits.  This is aggressive
physical action in close proximity to a person, accompanied
by threatening words, not just words alone.

As for supporting a charge of harassment, the
banging on Mr. Pope’s car window while he was inside,
accompanied by vulgar taunts, is a course of conduct that
is harassing and could be alarming or seriously annoying
as well.  Saying “I’ll get you,” while also shaking his hand
at one’s former attorney, has been held facially sufficient
to support a charge of harassment. People v. Price, 178
Misc. 2d 778, 782.

Continued on page 46
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Consonant with the statute, the acts also served
no legitimate purpose and the necessary intent may be
implied from the acts themselves.  People v. Strong, 179
Misc. 2d 809, lv. to appeal denied, 94 NY 2d 830.

The defendant argues that one incident by itself
cannot constitute a course of conduct, citing People v. 
Valerio, 60 NY 2d 669; People v. Otto, 40 NY 2d 864; 
and People v. Hotchkiss, 59 Misc. 2d 823. These 
decisions do not apply because they do not involve a
comparable event and are easily distinguishable; calling
someone “corrupt,” being disruptive and refusing to
leave a union hall, and words alone. To constitute a
course of conduct, it is not necessary to commit acts 
repeatedly, People v. Tralli, 88 Misc. 2d 117,118.

For the foregoing reasons, the motion to dismiss the 
information is denied.

Dated: August  17, 2016

The NYSMA 2016-2017
Directory of Members
is still available on our

website at www.nysma.net

Check your email, All members have
received a digital file of the 

2016-2017 Directory of Membership. 
If you would like a hardcopy, please
contact our office at 800-669-6247.
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Quiz of the Month Submitted By Hon. Richard M. Parker

ACROSS
2    Method of service used in small claims actions.

5    Law in which the provisions for small claims is found. 
(abbrev.)

6    Number of hours the court must wait before rendering a 
default judgement in a small claims action.

8    Party to a small claims action whose residence matters.

10    A circumstance which might lead the court to decide that
in the interests of justice a non-attorney will be allowed to
represent a party in a small claims action.

11    An LLC cannot sue in town and village small claims court
but may sue in this court.

12    The standard by which your judgement is measured when
an appeal is taken on a small claims action.

13    Two types of corporations can sue in small claims court.
Public benefit is one and this is the other.

14    An itemized bill marked “paid” is sufficient to establish the
reasonable value of the plaintiff’s claim but it takes this
many estimates to do the same

DOWN
1    While it can be used to secure a defendant’s appearance 

in criminal action, it should NEVER be used to secure the
defendant’s appearance in a small claims action.

3    May sue on behalf of a 14 year old paperboy who has not
been paid by a customer.

4    May be filed with the court by the defendant in a small
claims action for a $3 fee.

7    Fate of a small claims action in which the plaintiff fails to 
appear to prosecute.

9    Before using a default judgement, the court must place the
plaintiff under oath and hold this.

      

Answers on Page 8
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MICHAEL A. SANTO*
ATTORNEY AT LAW

Duffy & Duffy Medical Malpractice
& Personal Injury Attorneys

At Duffy & Duffy, our mission is to advocate
for patients who are harmed by medical 
malpractice, negligence or personal injury
and to help our clients “and their families”
receive justice. We bring to each client 
engagement years of legal experience,
Unprecedented knowledge of trying medical
malpractice and negligence cases and a 
passion to defend and fight for patients’ rights.

We invite you to learn more about Duffy &
Duffy, our commitment to advancing patient
safety and the ways we can help if you or
someone you know has been the victim of
medical malpractice. read about our areas 
of practice to know more about us and our 
specialized practice areas. Also browse through
our types of cases to know more about medical
malpractice and personal injury cases.

Choosing Duffy & Duffy over other law firms
to handle your personal injury matter will
help give you peace of mind that your case 
is handled by experienced and dedicated
lawyers, working hard to maximize recovery
for their clients.

Duffy & Duffy provides legal counsel to 
victims throughout Nassau County, Long 
Island and the five boroughs of New York City
as well as portions of New York State.

Our cases are pending from Long Island to
all parts of New York City, as well as other
New York and out-of-state locations at times.
All initial appointments and meetings are
free and our fee is based on a contingency 
at arrangement.

www.duffyduffylaw.com msanto@duffyduffylaw.com

Cell:

516.551.5503
Office:

516-394-4200 • 516-746-2840
* Admitted to practice in the states of Massachusetts, New York, and New Jersey

* Provided pro bono representation to the SMA & Justices in matters with their respective municipalities
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Point and Insurance Reduction Program
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course,
you can reduce your point total by four points AND save 10% on your automobile liability and
collision insurance premiums. Take the course online: available 24 hours / 7 days a week / 
365 days a year. I you have no points, you still get the insurance discount – it’s the law!

NYSP provides feedback to the court!

For years NYSP has provided information regarding violator
participation in the classroom. This feedback is provided at 
no cost to municipalities. For more information on how to
enroll in NYSP’s Court Referral Program contact us and start
to participate now!

Proof of effectiveness
65% fewer violations - 35% fewer accidents

as a result of taking the NYSP 6 Hour driver improvement course

How to enroll?

Classroom info call 718-748-5252
Or go to www.NYSP.com

Online course go to www.NYSPonline.com



Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054
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