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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.

1. President’s Message

4. Executive Committe Highlights / 2016 Conference Info.

5. Annual Conference Scholarship Application

6. Judge’s Now Have Access To A Defendant’s Complete Driving History, 
Including Pleas To Parking Violations

8. Our Outreach Committee At Work

9. Defending Those Who Defended Us

11. Changing Times in the Town & Village Courts

14. About My County Association

19. Judicial Ethics

22. Decicion And Order

26. Decicion And Order from the 80’s

30. Quiz of the Month

SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

100.5 A Judge or Candidate for Elective Judicial Office Shall Refrain From Inappropriate
Political Activity

     (d) shall not:
     (ii) make statements that commit or appear to commit the candidate with respect to cases, controversies

or issues that are likely to come before the court; or
     (iii) knowingly make any false statement or misrepresent the identity, qualifications, current position

or other fact concerning the candidate or an opponent; but
     (e) may respond to personal attacks or attacks on the candidate’s record as long as the response does

not violate subparagraphs 100.5(A)(4)(a) and (d).



Spring 2016 - The Magistrate

2

As a teenager
growing up in 
the Bronx, my

summers were spent
doing my favorite things.
Afternoons were spent in
Yankee Stadium watching
the likes of Joe DiMaggio,
Mickey Mantle, Yogi Berra
and Phil Rizutto.  Mornings
found me across the street
in the Bronx County

Courthouse following civil and criminal trials.
My lasting impressions were that the Yankees
were baseball’s best, and that helping people 
was what the courts did best.  I observed wise,
compassionate judges as well as judges who
practiced under a lesser standard.  I chose to 
follow the best and reject the rest.  Knowing that
I would never be a professional baseball player,
my dreams turned to the judiciary.  I wanted to
be a judge. 

We all know that life takes unanticipated twists
and turns.  Instead of law school, I went to The
City College of New York and became an 
aeronautical engineer, which led to a fascinating
career with the Apollo space program.  But I still
yearned for the law and so I decided to go to law
school at night.  After practicing law for decades,
I ran for and was elected to the bench in my 
upstate community.  My boyhood dream was 
finally realized.  And I cannot help but reflect on
how lessons learned at Bronx Supreme have
shaped my career on the bench. 

For the past five months, I have traveled throughout
the state attending as many county meetings, 
retirement celebrations and swearing-in ceremonies
as possible.  I have also been privileged to address
a joint meeting of a County Bar Association and
County Magistrates Association. Along with
Judges Sherry Davenport, Jonah Triebwasser
and Tanja Sirago, I met with Hon. Michael Coccoma,

our administrative judge, to discuss NYSMA’s
proposed legislation and matters affecting our
courts, some of which are outlined below.

Now, we all know that issues and events don’t
fit into neat timeframes, and often take on lives
of their own.  So I thought that it might be useful
at the mid-point of my presidency to take a 
snapshot of some of the major matters that have
occupied our Association at various points over
the last six months.

Constitutional Convention.  In 2017, there
will be a vote to determine whether a State 
Constitutional Convention will be held.  In the
event there is a constitutional convention, we
seek to have the judiciary in general, and town
and village justices in particular, represented on
the New York State Constitutional Commission.

Tompkins County Task Force.  Tompkins
County is in the process of reviewing its local
governance, including the justice courts.  Among
other things, they are considering whether 
lay judges should be replaced with lawyer
judges, and whether the justice courts should 
be integrated into a district court system.  
This past January, Judges David Brockway,
Sherry Davenport and I testified before the task
force to urge that the town and village courts 
not be replaced, and that lay judges continue to
serve their communities.

Tickets in CompassAs justices, we seek access
to vehicle and traffic defendant’s prior records.
The District Attorney has these records, and 
the courts need them as well to determine the
fairness of plea bargains and fines.

Traffic Diversion.  Several counties in New
York State permit a defendant to pay a fee to the
county where a traffic ticket is issued, then take
a safety course and, upon completion of the
course, the prosecutor will recommend dismissal

PRESIDENT’S MESSAGE

Hon. 
Harold J. Bauman
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to the court.  This gives the appearance of 
unequal justice, where the wealthy can buy a 
dismissal and an indigent person cannot afford
the same.

NYSBA Council of Judicial Associations.
We shall urge the Bar Association’s Council 
of Judicial Associations to make lay justices 
eligible to participate. Approximately 2,000
town and village justices that serve the citizens
of New York (outside New York City) would
have valuable input to this judicial council.

Representation of NYSMA Members.  Aside
from the filing of an amicus brief, lawyer judges
who are Board members of NYSMA should 
not act as a lawyer for a NYSMA member.  Such 
representation might give the appearance of 
impropriety and impose liability on the lawyer
judge and NYSMA in the event of malpractice.

Commission on Judicial Conduct.  In a 
memorandum dated November 4, 2015, the 
Office of Court Administration requested 
comments on proposed Uniform Attorney 
Disciplinary Rules promulgated by the Appellate
Division. Included in this proposal were 
disclosure of complaints to the attorney
under investigation, and mandatory disclosure
requirements prior to adverse committee
action.  This invites the question as to why 
the Commission on Judicial Conduct does not 
afford judges the same discovery rights that
lawyers have.

Legislation.  NYSMA’s legislative agenda 
continues to be at the forefront of our efforts.  In
December I had preliminary meetings with the
legislative counsel of both Speaker Heastie and
Senator Flanagan to promote our proposals.  In
February, I was joined by Judges Gary Graber,
Tanja Sirago and Jonah Triebwasser for more
detailed discussions with legislative counsel 
and the representatives of various Senators 
and Assemblypersons, all of whom were 
receptive to the legislation we proposed and the
rationale behind it. Our 90-minute meeting 
with Kathleen O’Keefe, Esq., counsel to Speaker
Heastie, was especially of note and indicative of

her interest in and support of our objectives.  We
were recently advised that Assemblyperson
Aileen Gunther (Sullivan County) would be 
supporting one or more of our bills.  

It was gratifying to know that NYSMA’s 
influence resonates with our representatives in
Albany. Our voice is heard and often acted upon,
even if—as is often the case with lawmakers—it
may take some time.  So perhaps it would be 
beneficial to recall a success story:  A number 
of years ago, when I was chair of NYSMA’s 
legislative committee, we advocated the concept
of “Civil Gideon”—the right to legal representation
in civil cases involving life’s necessities.  Just as
an indigent defendant in a criminal case cannot
be assured a fair trial unless counsel is provided,
indigent parties in civil cases who appear in
court without a lawyer cannot be assured of a
fair hearing in matters involving fundamental 
issues such as housing, health care, subsistence
income, family matters and domestic violence.
At that time, the legislature had an issue 
with funding, but eventually the concept gained 
support in Albany. Now, approximately 90 million
dollars has been appropriated in this year’s State
budget to help make justice for all a reality.  Such
a noble effort deserves our continued efforts to
“do the right thing”, because helping people is
what judges do best.

I encourage all of you to be actively involved in
your communities and to take full advantage of
the many benefits of NYSMA membership.   As
we plan for the future of our organization, we
invite your feedback, ideas and suggestions
about how we can be most relevant to you, our
members.  How we can best meet your needs
and expectations, and how can we help you be
competent and successful in our rapidly changing
profession?  This is an opportunity to see what
we are doing well, what we can do better and
how we can help meet the challenges ahead of
increasing court demands and expectations.  In
the immortal words of Yogi Berra, “The future
ain’t what it used to be.”
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Executive Committee Highlights

Highlights of the December 12, 2015 
Executive Committee Meeting held at
the Gideon Putnam in Saratoga Springs

are presented for your information.

President Harold J. Bauman welcomed all 
members to the meeting site. He noted his 
numerous County Magistrates Association 
visits, the Tompkins County Task Force for 
Municipal Reform, the Council of Judicial 
Associations and the New York State Bar’s
House of Delegates meetings. Discussion was
held on the numerous Committee reports. The

2016 Budget was proposed and with some
amendments was adopted. 

President Bauman appointed Hon. Gary A. Graber
as NYSMA’s representative to OASAS.

Hon. Thomas Dias presented a brief report on
scanning all of NYSMA’s historical photographs
into digital format.

The next Executive Committee meeting will 
be held at the Otesaga in Cooperstown on 
April 2, 2016.

Go for the GOLD 
in Lake Placid 
this September!

New York State 
Magistrates Association
2016 Annual Conference

• The GOLD STANDARD in accommodations and dining at the beautiful Crowne Plaza Lake Placid Hotel
an Golf Club.

• The GOLD STANDARD in education with Core B, over ten hours in elective courses and so much more!

• The GOLD STANDARD in networking with your fellow judges from all over New York State.

• The GOLD STANDARD in golf, shopping and sight seeing. Complimentary greens fees on the Lake Placid
Club Pristine 9 Executive Golf Course. Complimentary one-hour scenic boat cruise.

All this without spending a lot of GOLD!

Reasonably priced starting at $530.25 per person (double occupancy) 
or $687.75 (single occupancy) for three nights at the hotel and all meals!

SAVE THE DATES!  September 25th to 28th, 2016
Full details in the Summer issue of The Magistrate
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ANNUAL CONFERENCE SCHOLARSHIP APPLICATION
New York State Magistrates Association

The Annual Conference of the New York State Magistrates Association provides access to excellent training as
well as an opportunity to interact with Justices from across New York State.  NYSMA wants to encourage this 
access to interactive training with other Justices, especially for first-time conference attendees. For this reason
NYSMA is offering scholarship packages to attend the Annual Fall Conference of this Association, which will be
held in Lake Placid, September 25-28, 2016.  

Interested applicants must be a Town or Village Justice of a court within New York State and financially unable
to attend the annual conference by virtue of the lack of municipal funding. Only one applicant per Court may
apply.  The applicant should be a member in good standing of this Association.

The application should be completed and signed by the applicant, along with all required attachments**,
and forwarded to the Scholarship Committee for review. Only complete applications will be considered.  The
successful applicant(s) will be notified by the Scholarship Committee prior to the Annual Fall Conference. 

Each scholarship award will cover the cost of lodging and meals for one person to attend the conference up to
$500 and require the recipient to attend the Annual Business Meeting and apply for OCA’s reimbursement of
one night lodging, mileage and certain applicable meals. The Scholarship Committee reserves the right to disregard
any incomplete applications without prior notice to the applicant. The decision of the Scholarship Committee
and the NYSMA Board of Directors will be considered final and will not be subject to any review or appeal process.
In keeping with the mission of our organization, we offer this scholarship to further the education of Town and
Village Justices throughout the State of New York.

PLEASE READ AND COMPLETE THE APPLICATION

Name:     __________________________________________________________________________________________

Address: __________________________________________________________________________________________

Title: _______________________   phone #:_____________________  email:__________________________________               

Town/Village of: __________________________________________________________________________________ 

County of: ________________________________________    Length of Service:_______________________________

Member of NYSMA:  ______yes______no                            Member of your County Association: _____yes _____no

Have you attended any prior Conferences: _______  yes  _______ no

If yes, do you remember when and where? ____________________________________________________________

What position has your municipality taken with respect to your attendance at training sessions? ______________

               __________________________________________________________________________________________

**In order to have a complete application, you will need to attach:
               • a brief application letter supporting your request for financial assistance; and 
               • a letter from the Chief Fiscal Officer of your municipality or a copy of your court’s budget to 

verify lack of municipal funding
            • The Committee may request additional information in order to process application 

Please sign and date the application and submit all documents prior to August 1, 2016  to:

Scholarship Committee, NYSMA, 163 Delaware Avenue, Delmar, NY  12054;  
or scan and email documents to:  nysma1@gmail.com

Dated this___________day of______________________2016    ______________________________________
Applicant’s signature
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Every judge can relate
to the following. 
The prosecutor and

defendant appear before you
and propose a plea bargain.
You ask the parties what
the defendant’s driving
history is like and you 
review a print-out which
shows a clean record.  In our court, we print out
what I would call the defendant’s external record.
The problem is that the external record does not
give you the entire picture as it does not show pleas
to parking and other violations.  You accept the
plea and everything is fine until the defendant is
arrested for killing someone is an automobile crash.
It is then discovered that the defendant has been
ticketed several times for speeding in different 
municipalities and was allowed to plead guilty to a
parking ticket in every case, including the one you
handled.  The judge in each case believed that 
the defendant had a clean driving history because
the judge did not have access to the defendant’s
complete driving history.

In 2014, NYSDMV (DMV) established a program
called Tickets in Compass (TIC) which was a 
complete record of a driver’s history, which I would
call the defendant’s internal record, including 
information as to what a driver was originally
charged with and what the driver pled to. DMV 
provided access to TIC to prosecutors in order 
to assist them in determining whether a plea 
reduction is appropriate based upon the defendant’s
complete driving history, thereby deterring 
the continuation of poor driving practices and 
improving traffic safety.

I learned about TIC at a training program in the
spring of 2015.  When I asked why judges were not

provided with access to TIC, a DMV attorney 
explained that the Department’s policy was to only
provide this information to prosecutors, but that
she would bring the request back to the Department
for consideration. If a prosecutor needed access to
TIC to make an informed decision on whether or
not to offer plea bargain, then surely a judge should
have access to this information in order to make 
an informed decision to accept a proposed plea 
bargain.  Thinking that this was a no-brainer, I sent
a letter to the Governor asking that DMV change
its policy and provide all judges with access to TIC.  

Several weeks later, DMV responded that it would
not change its policy and cited two reasons:

1.  Such access may “prejudice the 
court’s adjudication of a case,” which
some may consider to be an ex parte
communication, and

2.  There is no need for a judge to 
have access to such information since
prosecutors can obtain this information
and provide it to the judge. 

After getting over the shock of what I considered to
be an absurd response, I then began what turned
out to be a one year process to address these reasons
and convince DMV to change its policy

With regard to the first reason, which appears to 
be an ethical one, I received an Opinion from the
Advisory Committee on Judicial Ethics stating that
there are no ethical problems for a judge to review
a defendant’s driving history when deciding
whether or not to accept a proposed plea
bargain. The Committee is expected to issue a new
opinion which will affirm its first opinion, but 
require judges to provide this information to the 

Judges Now Have Access To A Defendant’s Complete
Driving History, Including Pleas To Parking Violations
Submitted By Hon. Robert Rybak, Clifton Park Town Justice
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defendant.  It will be my policy to advise defendants
that we will be reviewing their internal driving 
history and will provide the defendant with access
to the information at the conference.

The second reason given, i.e., that it is sufficient 
for a prosecutor to have access to the TIC, is not
supported by what happens in real life.  In Saratoga
County, the District Attorney prosecutes all traffic
cases and the Assistant District Attorney does not
know what cases are on the conference calendar
until the day the prosecutor comes to court.
Saratoga County District Attorney Karen Heggen
advised DMV that, even if they knew what cases
were scheduled for a conference ahead of time, 
her office does not have the personnel to run the
internal record of thousands of plea bargain cases
which are being scheduled for a conference.  Since
the courts are already printing out the defendant’s
external driving history, she asked DMV to provide
judges with access to TIC.

Thinking that the commons sense would prevail, I
sent DMV a copy of the Advisory Committee’s
opinion and a letter from District Attorney Heggen
and asked DMV to reconsider its policy.  Unfortunately,
DMV responded that, since I was the only judge
asking for access to TIC, they did not see any need
to change this policy.

Using the list of county magistrates associations
maintained by the State Magistrate’s Association,
I called the presidents of the 54 county associations
listed.  I ended up talking to the presidents of 38
county associations, all of whom agreed with me
that judges should have access to the TIC program,
and left messages for those presidents who I could
not reach by telephone  I then sent an e-mail to the
president of all 54 associations, provided each with
a copy of the correspondence that has been generated
on this issue, asked that the county association 
consider passing a resolution supporting a change
in DMV’s policy and that they share my e-mail
with the members of their association.  Broome,
Cattaraugus, Columbia, Dutchess, Franklin, Nassau,
Orange and Saratoga Counties passed resolutions

asking for access to TIC and judges from Oneida,
Livingston, Erie and Schenectady Counties sent 
letters to DMV asking for access to the TIC 
program as well  We also reached out to federal 
and local elected officials asking for their 
support.  Senator Kirsten Gillibrand, State Senators
Kathy Marchione and Hugh Farley, and State 
Assembly members Jim Tedesco, John McDonald
and Carrier Woerner all of whom reached out to
the Governor and DMV asking that courts be 
provided with access to the TIC program.  We also
had the support of Michael and Regina Stewart,
whose son was killed in a traffic crash by a driver
who had a horrible internal record, but a better 
external record.  The Stewarts believed that had the
driver been held accountable before the crash, he
may have changed his driving behavior and their
son would still be alive.

At the beginning of February, DMV agreed to meet
with us.  Prior to the meeting, I sent DMV an 
e-mail summarizing the reasons why judges should
have the same access as prosecutors, pointed out
that a defendant could request his or her internal
record and that I was not the only judge who
wanted access to the TIC program.  I am happy to
report that DMV has changed its policy and will be
providing courts with access to the TIC program.
Although I may have been the judge who first
asked for this change in policy, it was the support
of county associations, town judges throughout the
state, elected officials and the Stewarts who made
it happen. 

I would also like to thank DMV Executive Deputy
Commissioner Terri Egan for changing the policy.
I believe the fact that Commissioner Egan is a 
former Town Justice from Bethlehem helped 
her see the merits in providing judges with access
to TIC.

If anyone has any questions, I can be reached at
rrybak@nycourts.gov or 518-944-0117 
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Our Outreach Committee At Work Submitted By Hon. Gary A. Graber

The Mental Health Associations (MHA)
of Genesee and Orleans Counties merged
in the fall of 2015. This association 

is part of a network in New York State comprised
of 26 affiliates in 50 counties. With the new 
collaborative efforts underway, it was decided
that a Strategic Planning Retreat should be held
for board members, staff, and invited guests, to
discuss how to move forward to best meet the
needs of the community.

Unfortunately, negative attitudes and beliefs 
toward people who have a mental health 
condition are common. Harmful effects of this
stigma can include:  reluctance to seek help 
or treatment; bullying, physical violence or 
harassment, and fewer opportunities for work,
school or social activities and trouble finding
housing.  One of the priority areas for the 
MHA is fighting the stigma associated with 
mental illness.

Hon. Gary Graber and Hon. Dawn Keppler, New
York State Magistrates Association (NYSMA)
Outreach Committee members from each of
these counties attended this retreat. Since this is
an increasing issue in our courts, it was felt that
NYSMA could assist in providing an increased
awareness to all of its membership statewide. 
In many instances recognition by the local 
magistrate of a defendant exhibiting signs or
symptoms of mental illness can offer a helpful
alternative to incarceration. 

The Outreach Committee of the New York 
State Magistrates Association is committed to
promoting the public’s trust in confidence in our
courts by “lending a hand” when and where we
can. The issues we face are most likely not 
local, they affect all of our courts collectively. 
Attendance at these types of events help us to

identify the important topics that may be part of
our annual conference each year. As a committee
we look forward to reaching out to our members
and the community to provide a positive 
experience with our courts. 

Shown photo from L to R:
Scott Wilson, Superintendent, Orleans County Jail, 
Genesee County Legislator Michael Davis (Former Darien
Town Justice and present NYSMA member), 
Hon. Dawn Keppler, Hon. Gary Graber

Genesee Orleans Mental Health Association Retreat
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The Veterans Defense Program (VDP) provides
training, support, and legal assistance to
promote zealous representation of veterans

and service members in the state’s criminal and
family court systems. The VDP assists public defense
attorneys to take a treatment-oriented approach when
representing veterans suffering from the invisible
wounds of war, such as Post-Traumatic Stress Disorder
(PTSD), Traumatic Brain Injury (TBI), and/or depression.

The VDP—the first program of its kind in the 
nation—was launched in response to a crisis 
situation where growing numbers of veterans
with untreated, service-related mental health 
illnesses are lost in the criminal justice system.
Studies have reported epidemic numbers of Iraq and
Afghanistan War veterans with mental health illnesses.
Previous research found significant numbers of Vietnam
War veterans had undiagnosed PTSD. Sadly, approximately
112,000 veterans in New York State have mental health
ailments, and studies show 50% are not receiving 
treatment. The U.S. Veterans Administration (VA) and
Institute of Medicine report such veterans are at 
significant risk of arrest as their trauma symptoms can
lead them to criminal conduct.

VDP Legal Director Art Cody, a retired Navy Captain
and Afghanistan veteran, describes why the VDP was
created. “The most vulnerable of our returning warriors,
those who have been injured either physically or mentally
and are now in the criminal or family justice system 
because of those injuries, are often somehow removed
from those ‘troops’ that we support. It is difficult for a
civilian judicial system to understand what it means to 
undergo rocket attacks five days a week for months on
end or know what it is like to spend days crouched in a
bunker in fear for your life. The VDP’s goal is to 
ensure that each veteran has an effective advocate;
each veteran’s story is properly presented to a
judge, jury, and prosecutor; and veterans get the
treatment they need and deserve.”

The VDP’s legal advocacy takes a comprehensive client-
centered approach, which can include mental health
evaluation and treatment, counseling, and liaison 

with support groups. The VDP trains and assists 
defense attorneys representing veterans to encourage
mitigation and treatment. 

Education & Research for 
Justice-Involved Veterans

VDP Outreach Meetings: The VDP legal staff traveled
throughout the state to meet with 26 organizations
working on public defense, criminal justice and family
court veteran issues, such as Bronx Defenders, Brooklyn
Defender Services, Harlem Vet Center, American 
Legion, Chief Defender Association, Syracuse Law
School Veterans Clinic, Veterans of Foreign Wars, Bar
Associations, and Veterans Outreach Center. The VDP
provided information on its programs, trainings and 
resources, and surveyed groups about any needs 
they have to best serve justice-involved veterans and
service members.

Veteran Treatment Court Visits: The VDP visited
four major Veteran Treatment Courts (VTCs) to meet
the Judges and staff and gauge the vitality, effectiveness
and procedures of these courts. The VDP visited the
City of Buffalo VTC, Monroe County VTC, Niagara
County VTC, and Albany County VTC. These VTCs
take a therapeutic jurisprudence or treatment oriented
approach, and utilize the important support of 
veteran mentors. Operating in fewer than one third of
New York State counties, the VTCs largely focus 
on misdemeanor crimes. The VDP seeks the same 
treatment-oriented approach in more serious cases in
the criminal courts for veterans and service members
suffering from battle-borne mental health ailments.

Legal Assistance: Direct litigation and expert case-
specific support are provided for strategic cases.

For more information contact:
Gary A. Horton, Director
Veterans Defense Program
23 Jackson St., Batavia, NY 14020 
585-219-4862
ghorton@nysda.org

Defending Those Who Defended Us
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Changing Times in the Town & Village Courts
Submitted By Hon. Dr. Carrie A. O’Hare, Town Justice, Stuyvesant Town Court

Back in the olden days of 2001, a Defendant
called to obtain a Certificate of Disposition
on an old case that had been adjudicated

several years earlier. His purpose for calling was
to clear his record to apply for a pistol permit.
Our Court Clerk dutifully donned her boots 
and rubber gloves and went into the cavernous,
damp, moldy closet where the old boxes of
records were stored. She first climbed onto the
huge voting machine with its antique levers that
had helped seal countless elections over the
years. From there she reached up to start 
bringing down several boxes in various states of
aging from simply dusty to moldy and damp
records. Some boxes were marked with the years
and types of cases but most had long ago lost the
identifying markings due to time and the 
elements. She tirelessly searched each box to try
and help find a resolution. She repeated this
process for almost four hours until finally her
search paid off and she found an old disposition
that had been reported but had not been
recorded. Everyone agreed something had to be
done to save the old records before they were
damaged beyond repair and recovery.

Fast forward to today and another 
request for an old disposition and for the same
reason – to help clear an old charge and the
record to clear the way to obtain a pistol permit.
This time the closet has been cleared out and
even the old voting machine has been replaced.
Actually the Court had now moved a short ways
up the road to a brand new 6,000 square foot
building with a large, 100 person capacity 
courtroom with separate rooms for the two
Judges and the Court Clerk. Through the Justice
Court Assistance Program (JCAP), all the old
records have been scanned into a database and
the paper records have been destroyed following
the process of Record Retention guidelines. The
scanning company took care of scanning all the
old boxes of records and the Judges and Court

Clerk arranged the eventual destruction of those
boxes of records.

Besides the 8 x 11 paper records and the
old pink traffic tickets, every paper record along
with the front and back of every manilla folder
that contained the papers were scanned.  This
Court also had the old Docket books scanned in.
The scanning company cut the spine of the
docket books and then scanned in every page,
front and back. As many of you remember, the
Docket books held a great deal of valuable 
information besides the name of the Judges 
and Defendants, they also contained details of
various types of cases. As in most Courts, there
were docket books going back several years!
After the books were scanned, the company 
hermetically sealed them and returned them 
to the Court for the Town to keep for 
historical purposes. This was all completed with
JCAP funding!

Back to the request. The request was 
entered into the database by last and first names
and the date of birth. Initially no record found.
Ordinarily that would end the search but just as
in the analog, hands-on search in 2001, there
were other ways of completing a digital search 

Continued  on page 12
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today! The Judge decided to do a little more
searching beyond the simple name and date of
birth search. She knew the approximate date of
the charge. The scanned Docket Books were 
eviewed based on the date of the charge and
searched for the name under the specific letter.
Still no record. One more attempt at searching
the same docket book found the case and the 
adjudication details! The details had been
recorded but not brought forward to the specific
letter. The search entailed a review of almost the
entire docket book! Success, even in a digital
search!No, there were no rubber gloves needed
to stave off the dampness and mildew. No boots
to wade through sitting water on the floor and
or any critters found in an old garage - Court! 

The old paper records are gone. In their
place, there is a software program that is backed
up in a couple of different ways to ensure security.
The scanned images are very easy to find (in

minutes and not hours!) The Court is a small court
and JCAP enabled the change. When we search
for an older case and do not find the record, we
can state with great confidence, “There is no
record.”  Every piece of paper as long as there
was some way to identify the Defendant, was
scanned in. The added benefit with the scanned
digital image is that you can easily enlarge the
page to better read what is printed on it. You can
select which page to print instead of the entire
case; this is especially important with large
cases. This Court chose to have the Certificate of
Disposition form electronically linked to be filled
out and printed. Finally, besides the healthier 
environment and the faster searches, everything
is done sitting at the desk in front of the same
computer you are using for the regular court
software. Having easy access to all the older
records has made a tremendous difference!
Changing for the better times in the Town and
Village Courts.
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About My County Association

Left to Right: Judge Marky, Special Counsel for the T&V 8th JD, 
Hon. Lori Dankert, Perrysburg Town Justice, Hon. Fran Lounsbury, 
Machias Town Justice, Hon. Dennis W. Young, East Otto Town Justice, 
Hon. M. William Boller, Supreme Court Judge and Supervising Judge of 
Allegany, Cattaraugus, Chautauqua and Erie Counties.

Cattaraugus 
County

President Elect Hon. Sherry Davenport attended the Cattaraugus County Magistrates Association’s Holiday Dinner
on December 5th. During the event Honorable M. William Boller, Supreme Court Judge and Supervising Judge of
Cattaraugus County swore in the new officers.

Dutchess The Town and Village of Red Hook Justice Courts have received grants of
over $5,000 to pay for court security enhancements and office equipment. 

Town Justice and Acting Village Justice Jeffrey Martin said: “We are
deeply gratified that we were able to obtain the funds for these important
court enhancements at no direct cost to the Red Hook Taxpayers.”

Town and Village Justice Jonah Triebasser went on to say that 
“these grants were a team effort. I thank the court staff - Court Clerks
Kathy Fell, Nancy Roberts and Betsy Levy - as well as Town and Village
Boards, and various members of the Town and Village staffs for their
invaluable assistance in obtaining these funds.”

This is the eighth year that Justices Martin and Triebwasser obtained 
court grants. Since 2007, they have obtained more than $80,000.00 in
grants, furniture and equipment for the Red Hook Courts from sources
outside of direct Red Hook taxpayer funding.

County

Red Hook Courts Obtain Grants

Hon. Jeffrey Martin      Hon. Jonah Triebwasser
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About My County Association

SMA President Hon. Harold Bauman presented a 
certificate of appreciation to retiring Dutchess
County Town of North East Justice, the Hon. 
John Crodelle, in recognition of his 12 years on the
bench which followed his 29 years with the New
York State Police.

A large contingent of the judiciary attend the 
retirement party in honor of Judge Crodelle.

Seated, left to right are: Hon. Robert Ferris (Town of Beekman),
Hon. Russell Tompkins (Town of Clinton), Hon. John Kane
(Town and Village of Rhinebeck), Hon. Kenneth Kremenick
(Town of Milan), Hon. Casey McCabe (Town of North East),
and Hon. James Devine (Town of Amenia). 

Standing, left to right are: Hon. Norman Moore (Town of
Amenia), Hon. Dennis Johnson (Town of North East)
Hon. Peter Forman (Dutchess County Court), 
Hon. Harold Bauman (Town of Liberty, SMA President), 
Hon. John Crodelle (Town of North East, Ret.), 
Hon. Francis Christensen (Town of Milan) and
Hon. Jonah Triebwasser (Town and Village of Red Hook,
SMA Third Vice-President)

Dutchess County

The Dutchess County Magistrates Association hosted
a panel discussion at their recent dinner meeting on
the topics of counsel at arraignments and centralized
arraignments. The discussion centered on the amount
of time police officers are tied up waiting for the 
public defender to arrive at after-hours arraignments
and the fact that this off-the-road time for officers
could increase with centralized arraignments.

Shown in the photograph, from left to right, are (standing):
Magistrates Treasurer Hon. Francis Christensen (Town of Milan),
Captain John Waterson (Dutchess County Sheriff’s office),
Captain Dominick Chiumento (New York State Police), 
Captain Michael Jankowiak (New York State Police), 
Sgt. Pete Dunn (Village of Rhinebeck Police Department), 
Sgt. Patrick Hildenbrand (Village of Red Hook Police Department)
and Magistrates Vice-President Hon. David Sears (Town of
Pleasant Valley). Seated are Dutchess County District 
Attorney William Grady, Esq., Magistrates President 
Hon. Frank Weber, Jr. (Town of Standford) and Dutchess
County Public Defender Thomas Angell, Esq.
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About My County Association

Hon. David Steinberg, retired justice of the Town of
Hyde Park, was the guest speaker at the recent dinner
of the Dutchess County Magistrates Association.
Judge Steinberg spoke about proper plea allocutions.

Shown from left to right are: 
Hon. Frank Christensen, Magistrates Treasurer (Town of Milan)
Hon. David Sears, Magistrates Vice President, 
Judge Steinberg and Hon. Frank Weber, Jr., 
Magistrates President (Town of Stanford).

Dutchess 
County

Photo: Jonah Triebwasser

One of the Association’s 
functions is to provide monthly
training programs to assist
magistrates in meeting their
required annual 12 hours of
Continuing Judicial Education.

Onondaga County

Shown from Left to Right are: 
Justice Karalunas; Camillus Town Justice Stephen Poli - Treasurer; Fabius Town 
Justice Denise Johnson - Secretary; East Syracuse Village Justice Joseph Zavaglia -
Vice President; and Fayetteville Village Justice Jim Hughes - President.

The 2016 Officers of the
Onondaga County Magistrates
Association were sworn in 
at the County Courthouse on
February 25th in advance of
their monthly meeting. The
oath was administered by
New York State Supreme Court
Justice Deborah H. Karalunas.

SMA President, Hon. Harold Bauman, was the 
guest of honor and keynote speaker at the annual
“Meet the Magistrates” breakfast hosted by the
Dutchess County Bar Association. In attendance
were members of the local bar and many local Town
and Village Justices.

Justice Bauman spoke on the history of magistrates
in America and the impact of the United States
Supreme Court Case of Marbury v. Madison.

After Judge Bauman’s talk, SMA 3rdVice President, Hon.
Jonah Triebwasser and Bar President Sharon Faulkner,
Esq., presented  Judge Bauman with a reproduction
of a painting of the Dutchess County Courthouse.

Photo: Janna Whearty,
Dutchess County
Bar Association
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On January 17th, the Ulster County Magistrates 
Association honored Ronald C. Wright on his retirement
after 20 years on the bench as Town Justice in the
Town of Olive. A cake of lawbooks and gavel was the
centerpiece of the evening.

Picture: President Bauman presented Judge Wright with a 
certificate of recognition (Left to Right) 
Hon. Timothy Cox, TJ Olive
Hon. Ronald C. Wright, TJ Olive 
NYSMA President Hon. Harold J. Bauman

Ulster 
County

Sullivan County

On January 16th, the Sullivan County Magistrates Association held their annual
Holiday Party at Konrad’s Kitchen / Crossroads Restaurant in Yulan, New York.
During the festivities President Harold J. Bauman presented Hon. H. John Kramer
with a certificate recognizing him for his retirement after twenty years on the
bench serving the Town of Delaware.

Picture L to R: 
NYSMA President Hon. Harold J. Bauman
NYSMA Past President Hon. H. John Kramer

TJ Delaware

About My County Association
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21 Everett Road Extension21 Everett Road Extension

Answers to 
Quiz of the Month

Williamson 
Law Book 
Company

790 Canning Parkway • Victor, New York 14564

Phone: 585.924.3400 Email: WLBCo@aol.com
Fax: 585.924.4153 Website: WLBonline.com

Custom printers for New York State Courts
Suppliers of:

Criminal / Civil Case File Folders
Available In:
Letter / Legal
Five Colors

Standard or Custom

Custom Receipt for Fine
Custom Laser Receipts

Legal Forms
Marriage Ceremonies
Parking Tickets

Supplying NYS Courts for over 140 years

on Page 30 
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Judicial Ethics George D Marlow, Assoc. Justice Appellate Division, 

First Dept. (Ret.) Committee Chair

January 29, 2016

15-215

Dear:

This responds to your inquiry (15-215)
asking 1) whether you may provide the local 
police department with a “monthly report 
cataloging the number of arrests, parking tickets,
traffic tickets and calls for service” involving 
entities such as state and local police, sheriff’s
department, and park police and 2) whether you
may provide the village trustees with a monthly
report “indicating the number of cases that have
been opened during that period and the total
number of cases that continue to be pending at
the end of each month.”

The Committee has previously advised
that it is not proper for a court to prepare 
documents for the police, prosecutor or news
media. However, a court may, subject to all 
applicable statutory provisions concerning 
confidential information or sealed records, 
present a monthly status report to the town or
village board at a public board meeting.

January 29, 2016

15-217

Dear:

This responds to your inquiry (15-217)
asking whether you may fax a copy of the court’s
weekly calendar to the Department of Homeland
Security “for their review and determination in
what defendants may be potential risks or illegal
aliens, for [the] office to pursue.”

The Committee has previously advised
that a judge may not create, maintain and/or
produce information about cases specifically and
exclusively for the benefit of one side, such as a
prosecutor. To produce information for one side
would risk compromising the independence of
the judiciary and public confidence in the 
integrity and impartiality of the judiciary, and
may well cause the appearance of impropriety.
However, the Committee has also advised that a
court may take reasonable efforts to make the
court’s calendar widely available to the public in
general, as long as such access is made available
to all interested parties. Therefore, it would be
permissible to post a calendar on the court’s
website. Also, whenever possible, it is best for
non-judicial personnel, rather than a judge, to
produce and/or provide copies of documents the
court maintains in accord with governing
statutes and rules.

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
ALBANY, NY 10004
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Opinion 15-122

June 11, 2015

Digest: A judge may not accept a gift of a
food platter from a former judge,
now practicing in the judge’s court,
or from a bar group on the former
judge’s behalf.

Rules: 22 NYCRR Part 50; 50.1(l)(C);
100.2; 100.2(A); 100.2(C); 100.4(D)
(5)(a)-(h); 100.4(H); Opinions 14-
74; 13-151; 05-80; 04-70.

Opinion:
A full time judge asks if he/she may allow

a former judge, who now appears as a lawyer 
before the judge, to give the judge and his/her
staff a food platter. Alternatively, the judge asks
whether he/she may accept the food platter as 
a gift from a local bar association, and, if so,
whether the former judge may personally deliver
the food platter donated by the bar association.

A judge must always avoid even the 
appearance of impropriety (see 22 NYCRR 100.2)
and must always act to promote public confidence
in the judiciary’s integrity and impartiality (see

22 NYCRR 100.2[A]). Although a judge may not
accept all gifts, the Rules Governing Judicial 
Conduct permit a judge to accept certain specified
categories of gifts (see 22 NYCRR 100.4[D][5][a]
-[g]) or a gift from a donor who is not a party or
other person who has come or is likely to come,
or whose interests have come or are likely to
come, before the judge (see 22 NYCRR 100.4
[D][5][h]), so long as the gift does not create an
appearance of impropriety or otherwise violate
any provision of the Rules, and subject to certain
reporting requirements in the case of a full-time
judge (seeOpinion 13-151; 22 NYCRR 100.4[H]).

The Committee has advised that neither a
judge nor his/her law secretary1 may accept a
“scholarship” to attend a private, for-profit legal
seminar sponsored by an attorney who practices
law in the judge’s court (see Opinion 04-70), 
although a judge may accept free admission if the
attorney sponsor “has not appeared, and is not
likely to appear, in the judge’s court” (Opinion
14-74).  Conversely, the Committee has advised
that a judge may accept an invitation to attend a
legal seminar sponsored by a bar association 
committee that focuses on practice in the judge’s
specialty part (see Opinion 05-80; 22 NYCRR
100.4[D][5][a]). The Committee explained that

Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
ALBANY, NY 10004

1  Part 50 of the Rules of the Chief Judge prohibits nonjudicial court employees from soliciting, accepting or agreeing to accept any gifts
or gratuities from any persons having or likely to have any transactions with the court system (see 22 NYCRR 50.1[l][C]). For guidance
on Part 50, nonjudicial court personnel may consult the Unified Court System’s Office of Court Administration, the agency with the ultimate
authority to interpret Part 50 (see Opinion 05-80; Contact: ETHICS HELPLINE: 1-888-28ETHICS).
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“neither the bar association nor its subcommittee,
as entities, are likely to have any transactions
with the court” (Opinion 05-80).

Here, a former judge, who now practices
before the court, wishes to provide a food platter
to the inquiring judge and his/her staff as a gift.
A food platter does not appear to fall within 
any of the specifically enumerated exceptions
(see 22 NYCRR 100.4[D][5][a]-[g]). Nor is it 
permitted under the catch-all exception, which
applies only if “the donor is not a party or other
person who has come or is likely to come or
whose interests have come or are likely to come
before the judge” (see 22 NYCRR 100.4[D][5][h];
cf.Opinion 13-151 [a quasi-judicial employee may
accept a gift by a former client whose interests
have not, and will likely never, come before
him/her]). There is no special exception for gifts
from former judges who have returned to private
practice in the New York State courts. Indeed, 
if the inquiring judge were to accept gifts 
from a practicing attorney who is a former 
judge, without strict compliance with section
100.4(D)(5), the public might reasonably infer
that the attorney’s status as a former judge
places him or her in a special position to influence
the judge (see 22 NYCRR 100.2[C]). The former

judge must be held to the same standards as any
other attorney practicing before the court.

The alternative proposal, that the bar 
association (rather than the former judge) be
identified as the donor of the food platter, appears
to be a mere subterfuge orchestrated to deliver  an
impermissible gift from a practicing attorney. The
Committee notes that a food platter delivered 
to the court facility for the private enjoyment of
the inquiring judge and his/her staff is not the
equivalent of free admission to a bar-sponsored
function (see 22 NYCRR 100.4[D][5][a]), and 
is unlikely to improve the law, the legal system,
or the administration of justice or serve any 
educational purpose (cf. Opinion 05-80; 22
NYCRR 100.4[D][5] [a]). Nor does bringing a 
food platter to the court become “ordinary social 
hospitality,” merely because it is given in the name
of a bar association (see 22 NYCRR100.4[D][5][c]).
Where, as here, the inquiring judge is fully aware
of the subterfuge, the appearance of impropriety is
not diminished by having the bar association deliver
a food platter on behalf of a practicing attorney.

Accordingly, the judge may not accept the
food platter.

OCA Connection JusticeCourtTechSupport@nycourts.gov or 1-800-622-2522
Some helpful information from Justice Court Technical Support office.

Microsoft Office Windows 10 has been released July 29, 2015. Please do NOT install this update on any town and village desktops and/or laptops. The Office of
Court Administration does not support this version of Windows at this time.

Bitdefender is the New Virus protect for OCA computers in the Town and Village Courts. If you have not installed Bitdefender on your desktop/laptops please contact
OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have an OCA email address. If you do not know your email information, please call 1-800-622-2522. OCA uses this email
address, exclusively, to provide information. It is also available to configure your smartphones for OCA email access.

You can now change your OCA email password, through this site: https://iapps.courts.state.ny.us/sspr if you do not know your password or you use CDR/WebDVS,
please call OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have a licence for Microsoft Office365, includes the full Microsoft Office 2013 suite.
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Appearances: James Kelley, Esq.
Poughkeepsie, New York
Special Prosecutor, Town 
of Red Hook

Russell Schindler, Esq.
Kingston, New York
New York Attorney for
Defendant Jessica South

There are no true villains in this case, only victims.

On the morning of December 30, 2015, the 
complaining witness was minding her own 
business, jogging along a public highway in the
Town of Red Hook, when she was the victim of 
an unprovoked, brutal and vicious attack by two
Cane Corso dogs named Tank and Gemma, each
weighing in excess of 100 pounds, each belonging
to defendant, each having gotten loose from 
defendant’s property and control. The attack, 
as described in the sworn testimony in open 
court, was reminiscent of the one in Sir Arthur
Conan Doyle’s The Hound of the Baskervilles. The
attack only ceased when a motorist, apparently the
defendant, came along and took control of the dogs.

Defendant herself was a victim, a victim of surprise
as there was no testimony that she had any prior
indication that these dogs would be dangerous to
humans. Defendant produced seven witnesses who
all testified credibly that the dogs were always 
well-behaved in their presence.

The dogs themselves were victims, victims of some
inbred calling of ancient days past when the sight
of a creature running meant that it was prey to be
chased and pounced on.

The Agriculture and Markets Law of New York
(AML) in section 108(24), defines a dangerous 
dog as:

      …any dog which…without justification attacks
a person,…and causes physical injury or death,…

AML section 108(28) defines physical injury as:

      …impairment of physical condition or substantial
pain.

The attack victim was taken to Northern Dutchess
Hospital where she was examined. So profound
was her pain that she was administered morphine
for relief; so grievous were her injuries that it was
determined that she had to be further transported
to the Albany Medical Center for extensive surgery
which ultimately involved more that 100 stitches
to close her gaping wounds, including deep major
tissue tearing on her posterior left leg. After 
surgery, the complaining witness was an inpatient
at Albany Medical center for six days. Her 
uncontradicted testimony in court was that she
could not feel her left leg due to nerve damage. She
further testified that, since the attack, she is
generally confined to bed and that she can only

Decision and Order Submitted By Hon. Jonah Triebwasser

STATE OF NEW YORK: COUNTY OF DUTCHESS
JUSTICE COURT: TOWN OF RED HOOK

THE PEOPLE OF THE STATE OF NEW YORK, DECISION AND ORDER
Docket No. CR-1088-16

- against-

JESSICA SOUTH,
Defendant.
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walk if she uses a “walker” and only with great
pain and difficulty. She testified that part of her leg
muscle is missing and that she will have to have
further surgery.

Clearly, the injuries described in the sworn 
testimony and in the medical records in evidence
show that the attack impaired the victim’s physical
condition and caused her substantial pain. 
Therefore, it is the finding of the Court that these
are dangerous dogs.

The question now becomes what to do with these dogs.

Section 123(3) AML authorizes the Court to take
the following action:

      Upon a finding that a dog is dangerous, the
judge or justice may order humane euthanasia
or permanent confinement of the dog if one of
the following aggravating circumstances is 
established at the judicial hearing held pursuant
to subdivision two of this section; (a) the dog,
without justification, attacked a person causing
serous physical injury or death;

AML section 108(29) defines serious physical 
injury as:

      …physical injury which creates a substantial
risk of death, or which causes death or 
disfigurement, protracted impairment of 
health or protracted loss or impairment of the
function of any bodily organ.

Again the evidence clearly indicates that the victim
will suffer serious and protracted disfigurement
due to the 100+ stitches used to close her wounds
and the possibility of permanent impairment of her
ability to walk unaided in the future. The victim’s
grievous physical injuries are serious under the
controlling definition. Quite frankly, it is the view
of the Court that, if the attack had not been 
interrupted by the motorist, the risk of death on
that day was substantial.

Defendant urges the Court to spare the lives of
these dogs by ordering a variety of remedies such

as confinement and enhanced training. The 
horrendous nature of the attack herein gives 
the Court pause to believe that such confinement
and enhanced training would be adequately protective
of the public interest and safety. The dogs attacked
the victim after escaping confinement on defendant’s
property. There is no guarantee that the dogs will
not escape again or that the enhanced training will
absolutely prevent such an attack in the future.
There is only one remedy that will assure that such
a vicious attack will not happen again.

It is the order of this Court that the dogs, known as
Tank and Gemma, shall be humanely euthanized,
pursuant to AML 123(3).

It is the further Order of this Court that defendant
shall pay a penalty of $1,500.00 pursuant to AML
123(7), such amount to be reduced by any amount
which shall be paid to the victim as restitution for
unreimbursed medical expenses, lost earnings and
such other damages as the victim may have suffered
from the injuries caused by the dogs in question.

The Order of this Court is automatically stayed for
thirty (30) days pursuant to AML 123(3) to allow
defendant to consider filing an appeal. The dogs are
to be confined by the Animal Control Officer of the
Town of Red Hook during the pendency of any 
appeal or until such time as the humane euthanasia
can be completed.

Pursuant to AML 123(2), in the event that the portion
of this decision ordering humane euthanasia is
overturned on appeal, defendant is hereby ordered
to neuter or spay the dogs, “microchip” the dogs,
and:

      (a) have an evaluation of the dogs by a certified
applied behaviorist, a board certified veterinary
behaviorist, or another recognized expert in the
field and complete training or other treatment
as deemed appropriate by such expert. The owner
of the dogs shall be responsible for all costs 
associated and evaluations and training ordered;

     (b) institute permanent, secure, humane
confinement of the dogs for a period of time 

Continued  on page 24
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and in a manner designed to: (1) prevent escape
of the dogs, (2) protect the public from 
unauthorized contact with the dogs, and (3) to
protect the dogs from the elements pursuant to
section three hundred fifty-three-b AML. Such
confinement shall not include lengthy periods
of tying or chaining; 

      (c) restrain the dogs on a leash by an adult of
at least twenty-one years of age whenever the
dogs are on public premises;

      (d) muzzle the dogs whenever they are on 
public premises in a manner that will prevent
them from biting any person or animal, but that
shall not injure the dogs nor interfere with
their vision or respiration; and

      (e) maintain a liability insurance policy in the
amount of one hundred thousand dollars
($100,000.00) per dog for personal injury 
or death resulting from an attack by such 
dangerous dogs.

This decision also constitutes the Order of 
this Court.

Dated: February 1, 2016
Red Hook, New York

SO ORDERED.

JONAH TRIEBWASSER,
Justice, Town of Red Hook

Presiding: HAROLD J. BAUMAN, 
Town Justice

Date of Trial: May 24, 2010

Appearances: Barry Klein, Pro Se Landlord
877 Fox Mtn. Road
Livingston Manor, NY 12758

Hallie Gaines, Staff Attorney
for Debra Bonilla
123 Grand Street, 2nd Floor
Newburgh, NY 12550

     BAUMAN, J. — This eviction proceeding is
brought by the landlord on the ground that Debra
Bonilla, as tenant, has not paid the full amount of
rent from September 2008 through April 2010.
The amount claimed is $3,609.00. In order to
evict Ms. Bonilla the landlord must prove:

      1. That the rent is due under a rental 
agreement

      2. That the rent or a portion thereof has not
been paid

Decision and Order Submitted By Hon. Harold J. Bauman

STATE OF NEW YORK: COUNTY OF SULLIVAN
JUSTICE COURT: TOWN OF LIBERTY

BARRY KLEIN, DECISION AND ORDER
Petitioner,

- against-

DEBRA BONILLA,
Respondent,
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      3. That either a personal demand for the rent
owed has been made or that the three day 
notice in writing demanding that the tenent
either pay the rent or surrender possession
of the premises has been served upon 
the tenant

The testimony of Barry Klein indicated that he
has owned the subject premises since 2006 and
that in September 2008 he rented the premises to
Debra Bonilla and Leon Zayas. The rent paid was
$450.00 per month. One-month security had
been given to the landlord, which was used for a
rental period and is not a subject of this lawsuit.

Mr. Klein further testified that he constantly 
requested payment of the rent and allowed the
tenant to remain on the premises because of her
desperate situation. Kathy Wilson also testified
on behalf of the petitioner that she was Mr. Klein’s
girlfriend and that the respondent had a fire in
her prior residence and was homeless. Debra
Bonilla testified that the amount claimed in the
petition was correct and that she had called the
landlord on several occasions to see if something
could be worked out concerning the rent. Testimony
was also elicited that the three day notice was
given orally on March 15, 2010 by Mr. Klein to
Ms. Bonilla.

As an affirmative defense the respondent raises
the issue of the equitable doctrine of laches and
urges that the possession of the premises should
not be awarded to the petitioner for unpaid rental
claims in excess of three months. She further
raises the issue of the inequity of permitting such
a claim to be enforced and that the excessive delay
in coming to Court to enforce the landlord’s 
right to rent is inequitable. To establish a laches 
defense the respondent must show that the 
petitioner unreasonably and inexcusably delayed
the proceeding to the prejudice of the respondent.
Upon review of the facts presented to the Court
there is no prejudice running to the disadvantage
of the tenant. She has lived on the premises for

more than a year and a half partially rent free. 
Equity demands that the person claiming 
relief under this principle have clean hands. 
The nonpayment of rent pursuant to a rental 
agreement does not suggest that the tenant comes
into this proceeding with clean hands. There 
is no intent on behalf of the landlord to delay 
the commencement of the proceeding beyond 
where the tenant can pay the full amount of 
the judgement. If anything Ms. Bonilla has been 
unjustly enriched by living rent free. She owed
$3,300.00 in the beginning of April 2009 and
presently owes a mere $300.00 additional monies
a year later. The concept of a significantly 
long period of time resulting in “stale rent” does
not apply.

This is not a case where an evil landlord is taking
advantage of a harassed tenent or where an 
over-bearing tenant is seeking an advantage over
a landlord. The Court finds that the landlord was
sympathetic of his tenant’s plight and did not
press eviction at an earlier date. Furthermore we
do not have a situation where a tenant is fiscally
able to pay her rent but chooses to spend the
money elsewhere.

Accordingly, the Court finds in favor of the 
petitioner in the amount of $3,609.00 and directs
the removal of the tenant from the premises.
However, the warrant of eviction shall be stayed
until June 12, 2010.

Dated: May 27, 2010
Liberty, New York

Enter,

Hon. Harold J. Bauman,
Town Justice.
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     Appearances of Counsel: 

Carl A. Vergari, District Attorney 
(Theodore J. Brundage, Assistant District 
Attorney, of Counsel) Leonard J. Spielberg, 
Attorney for Defendant

     Opinion of the Court: 

David Otis Fuller, Jr., Justice

FACTS
      On July 29, 1986, the Defendant boarded a 
non-smoking car of an afternoon commuter train in
Scarsdale that was traveling to Grand Central Station.
Due to a hailstorm, the train stopped intermittently
and lost some lighting and ventilation. While it was
stopped for about an hour at the Crestwood Station,
the first station south of Scarsdale, another passenger
in the same car, one Fannie Harris, was smoking a
cigarette, and the Defendant, allergic to cigarette
smoke and bothered by smoke, left his seat, went
over to her and asked her to put out the cigarette. She
refused his request and two subsequent requests,
noted that he was not the conductor and continued
to smoke. The Defendant then knocked (complainant)
or flicked (defendant) the cigarette out of her hand.

      When the train was finally able to be boarded at
a station in Tuckahoe, some police officers came on

the train and questioned the Defendant, Ms. Harris
and another passenger. The officers then handcuffed
the Defendant, brought him to the Tuckahoe Police
Station and issued him a summons for harassment,
a violation of New York State Penal Law §240.25. 
It was charged that the Defendant, with intent to 
harass, annoy or alarm Ms. Harris, struck her on the
hand, knocking out the cigarette.
      
      The Complainant was not charged with a smoking
violation. The Defendant has moved to dismiss the
information in the interest of Justice pursuant to
CPL §170.40. See People v. Rickert, 58NY2d 122
(1983). He states that he has had no prior encounter
with the law and only did what he did because he has
breathing problems when, as here, he is in a confined
space with smokers. He also states that due to the
lightening and hail that was present while Ms. Harris
was smoking, it would have been unsafe for him to
leave the non-smoking car he was in and seek 
another non-smoking car where no one was smoking.
He admits having “flicked” the cigarette out of Ms.
Harris’s hand, but insists that she was not harmed
in any way (other than losing her cigarette).

      The People contend that because the Defendant
made assertedly unwarranted physical contact with
the Complainant, the case should be tried and not
dismissed. They also contend that, regardless of
whether the Complainant was smoking unlawfully

Decision and Order from the 80’s Submitted By Hon. David Otis Fuller, Jr., Esq.

STATE OF NEW YORK: COUNTY OF WESTCHESTER
JUSTICE COURT: VILLAGE OF TUCKAHOE

THE PEOPLE OF THE STATE OF NEW YORK, DECISION AND ORDER

- against-

JONATHAN S. KLEIN,
Defendant.

Here is a throwback to a decision from 30 years ago, however, the standards for dismissing
in the interest of justice remain the same.
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in a non-smoking car, the Defendant should not have
taken the law into his own hands by knocking the
cigarette out of her hand. The People do not contest
the Defendant’s version of the facts.

      In deciding whether to grant a motion to dismiss
in the interest of justice, CPL§170.40 sets out criteria
for the Court to consider, as follows:

      a. The Seriousness and Circumstances of the Offense
      Although not to be taken lightly, harassment is
not a serious offense and it was apparently
prompted by the Compliant’s unlawful action.

      b. The Extent of Harm Caused by the Offense
      No allegation of harm is alleged.

      c. The Evidence of Guilt, Whether Admissible or
Inadmissible at Trial

      Because the violation charged requires intent to
harass, annoy or alarm the Complainant, it could
be difficult for the People to prove their case. The
asserted intent was to remove an annoyance to
the Defendant, not to annoy the Complainant.

      d. The History, Character and Condition of the
Defendant

      It is uncontested that he is a model citizen.

      e. Any Exceptionally Serious Misconduct of Law
Enforcement Personnel in the Investigation,
Arrest and Prosecution of the Defendant

      Because the charge was for an offense not 
committed in a police officer’s presence, the 
Defendant alleges that it was done in violation of
CPL §140.10. If a police officer wishes to charge
someone with an offense (as opposed to a crime),
he should issue him a summons rather than
handcuff him and take him to the police station.
The People contend, however, that the police
were first considering charging the Defendant
with a crime and only decided on charging 
him with a violation at the police station. It is 
unnecessary to resolve this issue in view of other
factors in the case which warrant a dismissal in
the interest of justice.

      f. The Purpose and Effect of Imposing Upon the
Defendant A Sentence Authorized for the Offense

      If the charge could be sustained in this case, 
the Defendant would, in all likelihood, receive an 
unconditional discharge.

      g. The Impact of a Dismissal on the Safety or Welfare
of the Community

      Under the particular facts of this case, a dismissal
should have no adverse effect in this area. A 
dismissal here will not stand for the proposition that
anytime someone sees someone else smoking in a
non-smoking area, he has a license to remove the 
offending cigarette. Here, a train was stopped for a
significant period during a storm, ventilation was 
interrupted, the Defendant was allergic to cigarette
smoke, no conductor stopped the Complainant 
from smoking, it was unsafe to leave the car, the
Complainant refused to extinguish her cigarette after
several requests, no harm resulted, the Defendant is
a model citizen and the Complainant was not
charged with a smoking violation. Rather, any impact
of a dismissal here may be to remind smokers not to
smoke in non-smoking areas.

      h. The Impact of a Dismissal upon the Confidence
of the Public in the Criminal Justice System

      A dismissal here could only heighten public 
confidence in the system. To continue the prosecution
would only highlight the unfairness of burdening a
person who had a complaint against an unlawful act
and letting the offender go free.

      i. Where the Court Deems It Appropriate, the 
Attitude of the Complaint or Victim with 
Respect to the Motion

      The attitude of the Complainant has not been
presented to the court. The Defendant, with an 
unblemished record, strongly desires a dismissal.

      For the foregoing reasons, the motion to dismiss
the information in the interest of justice is granted
and the information is dismissed.

Dated:  November 6, 1986

ENTER

David Otis Fuller, Jr.
Village Justice

Decision & Order Cont…



To:      Town and Village Justices of the Eighth
Judicial District

From: Leonard G. Tilney, Jr., Lockport Town Justice

Re:       Tilney Tidbit #3 – Pro se Representation

We often use the Latin term pro se. Roughly translated,
it means “for himself” of “in his own behalf.”

We as Village and Town Justices, certainly see pro
se representation in traffic ticket cases. But, what
happens if the defendant wishes to represent 
himself regarding a violation of the Penal Law or
in any misdemeanor case. Do we as courts have 
any duty to warn the defendant about the 
disadvantages of self-representation. What if the
defendant had an attorney but was dissatisfied
with him (whether retained or assigned) and
wanted to then represent himself. This presents to
us a classic constitutional dilemma. There is the 
inherent conflict between the defendant’s right to
counsel and the right to self-representation.The
constitutional right to counsel is fundamental in
our system of justice (See US Const. 6th Amendment;
NY Const, Art. I, §6). Yet the defendant has the
same constitutional right to self representation
(People v. McIntyre, 36 NY 2d 10 and Adams v.
United States ex. rel McCann 317 US 269.). 
Therefore, we do have a duty to make sure the 
defendant’s waiver of such a fundamental right to
counsel is unequivocal, voluntary and intelligent.
Therefore, that constitutional trilogy of language,
that is, knowingly, voluntary and intelligent “waiver”
of the right to counsel must be made by the defendant
before proceeding pro se (People v. Slaughter, 78 NY
2d 485; People v. Vivenzio, 62 NY 2d 775). The
Federal Courts have mandated a duty on us to 
conduct a “search inquiry” (Faretta v. California,
422 U.S. 806) to make sure the waiver meets the
constitutional requirements. Thus, we have an 

affirmative duty to make the defendant “aware of
the dangers and disadvantages of self representation,
so that the record will establish that he knows what 
he is doing and his choice is made with eyes open”
(Faretta, 422 U.S. at 835). Our own Court of 
Appeals in People v. Smith, 92 NY 2d 516 requires
that the record should affirmatively disclose that a
Trial Court has delved into the defendant’s age,
education, occupation, previous exposure to legal
procedures and other relevant factors bearing 
on a competent, intelligent, voluntary waiver.” 
Although the Court of Appeals has eschewed 
application of any rigid formula or litany (People
v. Providence, 2NY 3d 579), it does require us to
explore the issue of warning the defendant of the
risk inherent in proceeding pro se, and apprising a
defendant of the singular importance of the lawyer
in the adversarial system of adjudication. (People
v. Arroyo, 98 NY 2d 101)

Knowing how Tilney Tidbits loves to create forms,
see the waiver of counsel form you may wish to 
review and use in pro se situations. Otherwise you
may be reversed on appeal (See Niagara County
Court Decision in People v. Julius Jennifer - Justice
Return No. 13347 and People v. Termotto, 155 AD
2d 965 (4th Dept.).
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Tilney Tidbit

I have the 
constitutional  right

to represent myself!
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STATE OF NEW YORK                                        COUNTY OF ________________________________

TOWN JUSTICE COURT                                      TOWN OF____________________________________

THE PEOPLE OF THE STATE OF NEW YORK

VS.

________________________________________, DEFENDANT

The court has advised me that I have an absolute right to be represented by an attorney or to have 
an attorney appointed for me without charge. If I elect to proceed in a pro se status, the court has also
indicated to me my right to standby counsel.

The court has advised me that an attorney can organize a defense based on legal experience and 
knowledge, which a common person does not have.

The court has also indicated that it will not allow me to proceed unless I unequivocally enter a knowing,
voluntary and intelligent waiver of my right to counsel.

The court has instructed me on the hazards of pro se representation and has conducted a search inquiry
into the following items:

1.  My age ____________

2.  My life time experience ________________________________________________________________

______________________________________________________________________________________

3.  My education _________________________________________________________________________

4.  My occupation ________________________________________________________________________

5.  My previous experience with legal procedures _____________________________________________

______________________________________________________________________________________

6.  My competence to understand what is going on _____________________________________________

I am aware of the disadvantages, dangers and risks of self representation, but knowing these factors I
desire to represent myself. I do so voluntarily and after strict warnings from the court.

Signature                                   Date

WAIVER OF RIGHT

TO COUNSEL

FILE NO.____________________ 
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Quiz of the Month Submitted By Hon. Richard M. Parker

ACROSS
1    Provisions regarding filing a small claim against the buyer

of a snowmobile who failed to pay the balance due to the
seller. (abbrev)

6    Whether the owner of the land in a county adjacent to the
residence of a snowmobiler who tore up his lawn can file a
civil action in a court in the county in which the owner
lives. (abbrev)

7    Where you would find whether a snowmobiler convicted
of a crime on his snowmobile would have to pay the DNA
fee if he has already paid one on a previous misdemeanor
conviction. (2 words)

8    Whether a snowmobiler who flies a flag on the back of his
sled advocating for tenant’s rights at a local apartment
building can be evicted for those actions. (3 words)

10    Regulations regarding the registration of snowmobiles. 
(abbrev)

11    Law regarding the failure of a snowmobile owner to provide
proper food, water and shelter for his dogs while he was
gone on a weekend snowmobile trip. (abbrev)

DOWN
2    How much credit for time served a snowmobiler would get

if he was arrested late one night and then held for two days
before posting bail. (2 words)

3    The provisions regarding a 20 year old snowmobiler’s 
possession of a six pack of beer which was found on the
back of his sled. (abbrev)

4    Whether you can modify a snowmobiler’s conditional 
discharge if he commits a V & T infraction on his sled 
during the pendency of the CD, (abbrev)

5    Rules regarding the operation of snowmobiles on highways
(abbrev)

9    Whether En Con police can issue a simplified parks 
information to a snowmobiler. (abbrev)

Answers on Page 18

The Law (Identify which is where 
you would find each of the following)
with Apologies to Snowmobilers
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2016
NEW YORK STATE

VEHICLE & TRAFFIC LAW
QUICK CHART

$5 from every book sale
will be donated to the
Wounded Warrior Project,
which serves veterans
and service members who
incurred a physical or mental
injury, illness, or wound,
co-incident to their military
service on or after 
September 11, 2001 and 
their families.

For more information go to
www.woundedwarriorproject.org

Pre-order form. You will not be charged until the book is mailed 
(usually mid to late February) Please send voucher if necessary.

THE NEW YORK STATE VEHICLE & TRAFFIC LAW Quick Chart

provides QUICK access to the law both numerically and alphabetically.

This easy to use guide provides the section number, violation, fines, jail

penalties, points, and license and registration consequences. Used by

thousands since 1997.

Pre-order the 2016 Quick Chart book and receive
immediate access to the website.

View sample pages at WWW.QUICKCHART.NET
Please use Google Chrome or FireFox.

For Courts Only: Get the print AND online version for the price of just the book.

Please send the 2016 NEW YORK STATE VEHICLE AND TRAFFIC LAW Quick Chart to:

Name ____________________________________________________________

Phone # __________________________________________________________

Court ____________________________________________________________

Address __________________________________________________________

City / State / Zip____________________________________________________

County __________________________________________________________

email address (will not be sold) ________________________________________

2016 V & T Quick Chart $25.00 ea.      ______
(includes’s online version)
10% discount for 2 or more                   ______

TOTAL ENCLOSED                             ______
(Send voucher if necessary)

Make check payable to: Michael A. Sackett, Esq.
7470 Brunson Circle
Gainesville, VA 20155

VEHICLE & TRAFFIC VIOLATIONS

CMV VIOLATIONS WITH FLOW CHART
FROM JUDGE GRABER, TOWN OF DARIEN

COMMON BOATING VIOLATIONS

BOOK UPDATED ANNUALLY

WEBSITE UPDATED MONTHLY

PRICED AT ONLY $25.00

TOTAL SATISFACTION GUARANTEE
or YOUR MONEY BACK
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MICHAEL A. SANTO*
ATTORNEY AT LAW

Duffy & Duffy Medical Malpractice
& Personal Injury Attorneys

At Duffy & Duffy, our mission is to advocate
for patients who are harmed by medical 
malpractice, negligence or personal injury
and to help our clients “and their families”
receive justice. We bring to each client 
engagement years of legal experience,
Unprecedented knowledge of trying medical
malpractice and negligence cases and a 
passion to defend and fight for patients’ rights.

We invite you to learn more about Duffy &
Duffy, our commitment to advancing patient
safety and the ways we can help if you or
someone you know has been the victim of
medical malpractice. read about our areas 
of practice to know more about us and our 
specialized practice areas. Also browse through
our types of cases to know more about medical
malpractice and personal injury cases.

Choosing Duffy & Duffy over other law firms
to handle your personal injury matter will
help give you peace of mind that your case 
is handled by experienced and dedicated
lawyers, working hard to maximize recovery
for their clients.

Duffy & Duffy provides legal counsel to 
victims throughout Nassau County, Long 
Island and the five boroughs of New York City
as well as portions of New York State.

Our cases are pending from Long Island to
all parts of New York City, as well as other
New York and out-of-state locations at times.
All initial appointments and meetings are
free and our fee is based on a contingency 
at arrangement.

www.duffyduffylaw.com msanto@duffyduffylaw.com

Cell:

516.551.5503

Office:

516-394-4200 • 516-746-2840
* Admitted to practice in the states of Massachusetts, New York, and New Jersey

* Provided pro bono representation to the SMA & Justices in matters with their respective municipalities



NEW YORK SAFETY PROGRAMNEW YORK SAFETY PROGRAM
NYSPNYSP

Point and Insurance Reduction Program
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course,
you can reduce your point total by four points AND save 10% on your automobile liability and
collision insurance premiums. Take the course online: available 24 hours / 7 days a week / 
365 days a year. I you have no points, you still get the insurance discount – it’s the law!

NYSP provides feedback to the court!

For years NYSP has provided information regarding violator
participation in the classroom. This feedback is provided at 
no cost to municipalities. For more information on how to
enroll in NYSP’s Court Referral Program contact us and start
to participate now!

Proof of effectiveness
65% fewer violations - 35% fewer accidents

as a result of taking the NYSP 6 Hour driver improvement course

How to enroll?

Classroom info call 718-748-5252
Or go to www.NYSP.com

Online course go to www.NYSPonline.com



Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available
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