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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

100.6 Application of the Rules of Judicial Conduct

(A) General Application.  All judges in the unified court system and all other persons to whom by
their terms these rules apply, e.g., candidates for elective judicial office, shall comply with these rules of 
judicial conduct, except as provided below. All other persons, including judicial hearing officers, who perform
judicial functions within the judicial system shall comply with such rules in the performance of their judicial
functions and otherwise shall so far as practical and appropriate use such rules as guides to their conduct.
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As I write this, summer
has wound down and
we have gathered

together for the 108th Annual
Conference of the New York
State Magistrates Association
at Turning Stone in Verona.
This event did not happen
without the hard work of too
many people to name here
individually, including our

instructors, Executive Director and Board 
members, as well as the Site Selection, Education/
Training and Conference Committees.

It is often taken for granted that our Executive
Board members and officers are volunteers.  They
devote countless hours, sharing their time and 
talent, to make this event possible. These judges are
the real heroes of our conference and yet they 
seldom receive acknowledgement for their service. 

While the conference is certainly the most visible
manifestation of what our association does, there
is important work going on behind the scenes
throughout the rest of the year as well. NYSMA
has successfully advocated for increased JCAP
funding, state purchase of the SEI Courtroom 
program to relieve municipal budgets of a significant
annual expense, live training opportunities for
judges and clerks, and legislation regarding judicial
wellness and appeals.  In September we hope to roll
out a brand new and improved website to make
access by our members to new information and
content more intuitive and useful.     

This work is all part of the mission statement 
of NYSMA: “The New York State Magistrates
Association exists to develop better methods and 
desirable improvements in the administration of 
the magistrates courts; to promote education and 
interchange of ideas and experiences of magistrates to

that end; and to promote appropriate legislation for
these purposes.”

I have been fortunate to visit a number of county
associations in my travels this year.  What I have
seen in those visits is that the interchange of ideas
and experiences really begins at the local level.
County associations are the fulcrum – the point 
of support on which a lever turns in raising or
moving something. It is where the real heavy 
lifting is done.  

The involvement of county associations is crucial
because there are currently so many issues which
require our attention and involvement.  On the
horizon is the potential for a constitutional convention.
Should it go forward, this could alter our entire
court system. Please look for articles on this
subject in our magazine, as well as on our website
and Facebook page.  This year also brought the
state’s “county-wide shared services initiative,”
which has amounted to the state government 
compelling counties to in turn pressure local 
municipalities to hurriedly come up with a plan for
actions which result in “new recurring property
tax savings” in exchange for a one-time state
matching funds payout.  In a few counties, the
plans proposed have included schemes to combine
courts and/or eliminate judges.   

Pressure by one branch of government upon 
another constitutes an impermissible encroachment
upon their independence.  The delicate balance 
of powers should not be allowed to be tipped 
irretrievably in favor of one branch over another.
The fundamental constitutional principle of 
separation of power exists for a reason.  

“It should be borne in mind that constitutional 
encroachments are not brought about by bold and 
self-evident overreaching, but rather by a succession 
of comparatively mild and seemingly harmless

PRESIDENT’S MESSAGE

Hon. 
Sherry R. Davenport
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insinuations.  The organic law of this state contemplates
and establishes a trinity of governmental powers, each
equally independent and omnipotent in its proper
sphere, and each serving as a check upon the other.  This
governmental trinity consists of the legislative power,
the executive power, and the judicial power.  No one
may encroach upon or trammel the province of any
other.  The balance of their respective powers is a most
delicate one. Any deviation from this principal 
vitally affects the dignity and stability of our 
government.  The judiciary article of the Constitution
(Article VI) sets up a comprehensive and detailed 
system of courts, establishes their jurisdiction and
generally endows the judicial branch of the government
with the authority to carry into effect the powers 
entrusted to it.”  (John J. Bennett, Jr., NYS Attorney
General, excerpted from 1933 N.Y. Op. Atty Gen 147)

On the surface, the consolidation of services can
seem like one such “seemingly harmless insinuation.”
Who could disagree with providing more effective
and lower cost municipal services?  The problem

here lies in the process.  Municipal leaders (mayors,
town supervisors, county executives) meet and 
suggest shared services cost-saving measures.  
Consolidation plans are then voted on first by 
these municipal executives, and then the county
legislature.  At what point is the judiciary involved?
Because courts are one of the few departments
which actually bring in revenue to a municipality,
we are often seen less as an independent branch of
government and more as a piggybank to raid.  

I strongly urge you to become more active in your
county association if you are not already.  Be an 
advocate for what is important to you.  Passivity
can be dangerous.  Be aware of the existence of
forces at work against the maintenance of three
separate but equal branches of government.  The
continued existence of our court system could
depend on it.    

Judicial Robes
Gavels

Manufacturers of: Clerical Apparel • School Uniforms 
• Pulpit Choir •Judicial Robes & Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*
Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com    www.churchrobesstore.com
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Executive Committee Highlights

Highlights of the June 3, 2017 Executive
Committee Meeting held at the Doubletree,
Tarrytown, New York, are presented for

your information.

Hon. Gary Graber moved to accept the minutes,
Carried.

Hon. Ed Van Der Water moved to accept the
Treasurers report, Carried. 

President Davenport presented her President’s
Report with numerous meetings and visits across
the State. 

Hon. Joseph Sperber presented the proposed
amendments for the Bylaws (attached with 
redline except for Article IX; Qualifications, 
vacancies and elections, new sections 3 and 4).
Hon. Kenneth Ohi Johnsen moved to accept the
amendments. Carried. On October 16th, a vote
will be taken on the adoption of the proposed
amendments for Article XIV, new sections 3 and
4 regarding elections.

A moment of silence was held for the late Hon.
Donald “Dutch” Magill.

Hon. Ed Van Der Water moved for NYSMA to
support via a letter S6538/A8177 the act to
amend the uniform justice court act, in relation
to justices presiding in an off-hours arraignment
part. Vote taken. Carried.

Hon. Robert Bogle moved to have NYSMA 
oppose the referendum to establish a New York
State Constitutional Convention that is up for a
vote November of 2017. Discussion, motion to
call the question, vote taken, Carried.  Vote taken
on original motion, 29 Yeas 4 Nays. Carried.

Hon. Thomas Sheeran moved for President 
Davenport to create an ad hoc committee to 

develop marketing for an ad in opposition to 
the Constitutional Convention to educate our
membership. Members include Judge Triebwasser,
Judge Van Der Water, Judge Farrell, Judge Datillo,
Judge Bogle, Judge Manne, Judge Sheeran. 
Motion to call the question. Vote taken, Carried.
An initial $50,000.00 Fifty Thousand Dollars to
be set aside for marketing/advertising purposes.
Discussion, vote taken, 27 Yeas, 1 Nay. Carried. 

Hon. Karl Manne moved to expand the Website
Committee to include social media; to help create
and communicate with membership through a
Facebook Page. New members are Judge Graber,
Judge Kozyra, Judge Keppler, Judge Manne,
Judge Dias and President Davenport. Discussion,
vote taken. Carried.

CONSTITUTIONAL

CONVENTION
November 7, 2017

VOTE NO!
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NYSMA Outreach Hard at Work Submitted By Gary Graber

On Friday, October 6th and Saturday, 
October 7th, Hon. Gary Graber along with 
Larry Johnson, R-1 Motor Vehicle Inspector

and Richard Lindemann, R-1 Truck Inspection 
Supervisor of the Department of Transportation and
Don Dessureau, Director of Safety of Leroy Holdings
Co. conducted Commercial Vehicle Transportaion
Law Courses at Leroy Holdings Co. in Saugerties 
and Albany for the surrounding counties town and 
village justices and court clerks. Subjects included
CDL holder responsibilities, defining important terms
such as convictions, out of service, disqualifications,
timely and accurate reporting of
dispositions and also were
able to view a live roadside
inspection demonstration.
Both courses were well 
attended and received. 
Participants received 3 credits
for attending this course.
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Can the Con Con - VOTE NO IN NOVEMBER!
(Why we are against the Constitutional Convention)
Submitted By the SMA Temporary Committee on the Constitutional Convention

This November, the voters of New York
will go to the polls to decide whether or
not to hold a constitutional convention

in 2018. The NYSMA Temporary Committee on
the Constitutional Convention recommends, for
the reasons below, that our membership, their
families and friends vote a resounding NO IN
NOVEMBER!

The History

Every 20 years the voters of New York are
confronted with the question of whether or not
to hold a constitution convention. Time and
again the voters have rejected the danger and 
expense of holding a constitutional convention.
The proposition to hold such a convention has
in fact failed at the polls every single time it’s
been on the ballot time since 1937, with the 
sole exception of 1967.  In that year, although a
convention was held and a new constitution was
proposed, that document was soundly rejected
by the voters, albeit after significant expenditure
of public funds. 

The Dangers

If a constitutional convention is held, our Town
and Village Justice Court system, which has
served our citizenry so well as the courts closest
to the people for more than two centuries, could
be obliterated with a stroke of the pen. A large
percentage of the elected delegates will come from
urban areas that neither know nor understand
the workings of our local governments. The 
delegates could impose a fantastically expensive
district court system at far greater annual cost to
the taxpayers than our justice courts are now,
without the 24 hour availability for which we
are renowned. Those same delegates could take

away from the voters the choice of whom they
want for judge by changing the selection 
process from an elective one to an appointive
one, potentially polluted by partisan political 
patronage. Our tradition of the non-lawyer
judge, which has served our state so successfully
since our days as a colony, could be eliminated.
One prominent organization supporting the 
convention has all but said so. 

The hard-earned pensions of retired teachers,
police officers, fire fighters, court clerks, court
officers and, yes, judges, which are currently
protected by our State constitution could be 
drastically slashed, or eliminated, if a new 
constitution denies these seniors of the modest
fixed incomes that they have earned through
decades of devoted and dedicated work for 
the people. Such tragedies have occurred in 
California, Detroit, Illinois and Rhode Island.
Those who have labored in the vineyards of 
public service deserve better in their golden years.

This and so much more is at stake if we open the
Pandora’s Box of a constitutional convention.

The Costs

Two hundred and four convention delegates
(and their staff) will have to be paid, fed and
housed at taxpayer expense for a potentially 
unlimited amount of time. The delegates will 
be paid the same salaries as members of the 
New York State Assembly. Any legislators or
State-paid judges who are elected as delegates
will collect both their current annual salary and
the delegate salary. The extra pay will also be
credited to their high three years for pension 
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purposes. It is estimated that the costs could
reach as high as $100 million.

The Solution

Anything that can be changed during a constitutional
convention can be changed through the existing
process we have now if there is enough support,
without putting all of our protections at stake.
Those who feel that there are flaws in our state
constitution can seek amendments to cure 
those flaws on a case by case basis, where such
amendments can be carefully examined, with
mature consideration, without putting all of the
protections that our citizens currently enjoy on
the bargaining table (or on the chopping block.)

What can we do? Consistent with our ethical 
obligations (see http://www.nycourts.gov/ip/
judicialethics/opinions/16-94.htm), we should
share this article with family and close 
friends; refer them to the NYSMA website at
http://nysma.net and our new Facebook page at
https://www.facebook.com/NYSMagistrates
Assn/?ref=br_rs Urge them to VOTE NO IN
NOVEMBER!

Can the Con Con Cont…

OCA 
Connection

JusticeCourtTechSupport@nycourts.gov or
1-800-622-2522

Some helpful information from Justice Court Technical
Support office.

Microsoft Office Windows 10 has been released July 29, 2015.
Please do NOT install this update on any town and village
desktops and/or laptops. The Office of Court Administration does
not support this version of Windows at this time.

Bitdefender is the New Virus protect for OCA computers in the
Town and Village Courts. If you have not installed Bitdefender on
your desktop/laptops please contact OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have an OCA email 
address. If you do not know your email information, please 
call 1-800-622-2522. OCA uses this email address, exclusively,
to provide information. It is also available to configure your 
smartphones for OCA email access.

You can now change your OCA email password, through this site:
https://iapps.courts.state.ny.us/sspr if you do not know 
your password or you use CDR/WebDVS, please call OCA at 
1-800-622-2522.

All Town and Village Judges and Clerks have a license 
for Microsoft Office 365, which includes the full Microsoft Office 
2013 suite.

Perfecting Appeals with Digital Recordings has been accomplished with your help

(S5069/A7446)

Dear NYSMA Member, 

Thank you for your support to amend the appeal process to accept the digital recordings for
transcription as accurate minutes. We believe that with your assistance of sending memorandums
to the Legislators, this bill has passed both houses and was recently signed by the Governor.

Thank you,
Hon. Tanja Sirago
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Magistrates Outreach Meeting with Justice Doran
Working Together; Cooperation Between the Judicial Districts,
NYSMA and the County Associations

On Friday June 23rd, Administrative
Judge Craig Doran hosted another
Magistrates Outreach lunch meeting.

Fourteen representatives from six of the seven
Associations, along with Supervising Judge
Richard Dollinger, NYS Magistrates President
(and Summerhill Town Justice) Sherry Davenport,
and Liaison Amy Monachino attended. 

Justice Doran began with
a discussion and update
of the Hurell-Harring 
decision and subsequent
action that must be taken.
Association representatives
each updated the group
about the progress each
of their respective counties
has made in regards to
their Hub Court plans.
Justice Doran expressed
his appreciation for everyone’s hard work and
acknowledged that it is indeed a challenging task.

The group also briefly discussed both judicial
training and the upcoming mandatory court
clerk training program.  Justice Doran explained
the structure and details of the clerks’ program
are being put together by the Office of Justice
Court Support.

He concluded the meeting by encouraging 
anyone with questions or concerns to contact
him, and reiterated that he is only a phone call
or email away. 

Printed courtesy of:
THE BENCH PRESS
The Seventh Judicial District
Town and Village Courts Newsletter

Issue #35
Spring/Summer 2017
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Part II
Introduction

In the 1970s, it was quite common for
judges to ask other judges for special (i.e, lenient)
treatment in traffic cases for neighbors, friends,
even casual acquaintances who had received traffic
tickets. The practice was so prevalent that such 
requests were filed or noted in the public case files.
Often judges who asked for favors added that 
they would be pleased to return the favor, and their
court records revealed they were granting similar
ex parte requests from other judges.  That is how
one investigation led to investigations of several
other judges, which led to many more. The relatively
new Commission on Judicial Conduct just followed
the leads and soon was swamped with many 
investigations and evidence of thousands of 
improper reductions and dismissals.

To complete the circle, police officers, who
participated by either looking the other way or
agreeing to the leniency, made requests for their
friends. Apparently, they felt that since they 
cooperated on special treatment for others, why
should they be excluded from the list of VIPs who
were able to get favors? 

There were so many judges caught up in
the scandals of the late 1970s and early 1980s that
the Commission soon recognized it could not 
remove every judge who participated.  To complete
the hundreds of pending disciplinary matters, the
Commission and its staff offered lenient sanctions
just to dispose of its huge caseload.  Judges who
fixed “only” a few cases received private cautions.
More severe penalties were reserved for judges who
did it many times (20, 30, 50, 100+). 

The ethical standard that was the basis 
of hundreds of ticket-fixing investigations was 
Section 100.2(C) of the Rules Governing Judicial
Conduct, which prohibits a judge from lending 
the prestige of judicial office to advance the private
interests of the judge or others. The same section
applies to any judge’s request to any court or any
government agency.  It has also been used to discipline
judges under other circumstances for using their
judicial office to benefit the judge or anyone else. 

Over the succeeding decades, the practice 
of ticket fixing changed. All judges were made
aware of the impropriety of seeking or granting 
requests for special consideration as a result of the
Commission’s special report on ticket-fixing and its
annual reports, the staff’s personal appearances 
at SMA conferences, the educational programs for
judges, and the extensive publicity of judges being
publicly disciplined.  Judges were on notice that
such conduct would have serious consequences.  

Today, reductions to encourage guilty pleas
are based on the recommendations of prosecutors,
and not on ex parte requests for favors.  It’s a more
democratic system, although not perfect. With
some exceptions, if a traffic defendant holds out,
he or she may often find a way to plead to a lesser
charge. Ex parte requests have been replaced by a
fairer and more ethical system.  

But apparently, some vestiges of the older
system remain. If a judge now asks another judge
for special favors, the judge who receives the 
request is likely to be annoyed about being placed

The More Things Change, The More They Remain The Same:
Will Some Judges Never Learn? (Part 2) Submitted By Gerald Stern1

9

Continued on page 10

1  Mr. Stern was Administrator of the Commission on Judicial Conduct from its inception in 1974 to 2003. From 2004 to 2011, he had 
a part-time staff position at the Judicial Institute and was senior faculty in the Town and Village Justices Educational Program. 
His email address is gstern42@mac.com. He welcomes comments or questions raised by this article. For questions about prospective
judicial conduct, he recommends to judges that they seek an opinion from the Advisory Committee on Judicial Ethics. By law, a judge
who follows the written advice of the Advisory Committee is presumed to be acting appropriately.
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in a very difficult position. The recipient judge may
feel an obligation to report the improper request. 

2017 Disciplinary Sanctions For Asserting
Influence in Traffic Cases

A Judge Assists a Relative to Get 
a Charge Dismissed 

And the Judge Says “I Did It as a Parent”

The Commission determined recently that
a town justice (Judge A) should be removed for
being an advocate for his adult daughter who had
received a ticket for using a cell phone while driving.
The judge, who is representing himself, has requested
review of the Commission’s determination in the
Court of Appeals, and the review is pending. 

The following discussion is based on the
Commission’s findings of fact, which were not 
disputed by the judge in his brief to the Court.  He
believes that in trying to help his daughter he was
acting as a parent, not a judge, and he insists that
as a parent he had a right to act as he did.  He also
argues in the Court of Appeals that the Commission’s
sanction (removal from office) is too severe. The
Court of Appeals, which has the authority to accept
or reject the Commission’s removal determination,
will determine the ultimate sanction. 

The judge’s daughter told her father that
she had received a traffic ticket as she was simply
handing her phone from the front seat to the back
to her young children so that they could use the
phone.  Her father believed that the infraction
should be dismissed, and he decided to intervene
and help her obtain that result. 

Prior to his daughter’s scheduled court 
appearance, Judge A went to the town court where
the case was pending and spoke to the court clerk,
who knew he was a judge. He asked her to transfer
his daughter’s ticket from the judge who had the
case on his calendar (Judge C) to the co-judge
(Judge W).  (Due to some past occurrence, Judge A
believed that Judge C would be  biased against his
family.) Somewhat intimidated, the clerk said she

would “keep an eye out” for the matter, but she did
not transfer the case.  

Judge A also called Judge W directly and
asked him to handle the ticket. He also started to
discuss the facts. Judge W refused to transfer the
case to his calendar, and he insisted that Judge A
stop telling him about the facts of the case.

When Judge A’s daughter attended the 
pre-trial conference with the Assistant District 
Attorney (“ADA”), she told the ADA that her 
father was “a judge across the river.” Ignoring 
the reference to the defendant’s father, the ADA
offered a plea to the charge with a minimum fine
and the mandatory surcharge.  The defendant 
rejected the offer, and another pre-trial conference
was scheduled.  This time, Judge A attended with
his daughter. 

At this conference, the judge did most of the
talking. When the ADA asked the defendant what
time the ticket was issued, the judge chided her for
not knowing that and reminded her that she had
to prove her case beyond a reasonable doubt.  He
admits (in his brief to the Court) that he spoke in
an “authoritative” tone.  The judge’s daughter told
the ADA (again) that her father is a judge. Judge A
then commented that since that was now on the
table, if the ticket were before him, he would dismiss
the charge. Not only that, he volunteered that 
other judges, with whom he had spoken, agreed
with him! The ADA asked the judge whether he
represented his daughter. According to the ADA,
Judge A, who is not a lawyer, replied, “Not yet.”

After the ADA called her supervisor for 
advice, the supervisor told her, after reviewing the
cell phone records, to move to dismiss the charge.
The ADA did so, but Judge C, knowing that 
the defendant’s father, a judge, was pushing for 
dismissal, stated that he wanted time to consider
the matter and adjourned the case. Eventually,
Judge C dismissed the charge on the ADA’s written
recommendation based on her office’s conclusion
that it could not meet its burden of proof. On the
advice of the Advisory Committee on Judicial
Ethics, Judge C made a complaint to the Commission.
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In a second charge of misconduct, three
years earlier when a litigant appealed the judge’s
restitution order, Judge A wrote a series of letters
to the County Court in which he argued that the
appeal was without merit.  The County Court judge
tried in vain to explain that when a litigant appeals
a trial judge’s decision, it is properly heard in
County Court and the appellate judge does not
want to hear from the trial court judge about the
merits of the appeal.

The disciplinary matter on those two charges
proceeded to a hearing before a referee appointed
by the Commission, and both charges were 
sustained. The Commission concluded that the
judge’s conduct was exacerbated by his total failure
to recognize the impropriety of his behavior, and
determined that the judge should be removed. 

One Commission member, in a concurring
opinion, expressed the view that judges – and 
certainly this judge – needed a lawyer in Commission
proceedings. A good lawyer would advise his or 
her client that there are dangers in not recognizing
misconduct that everyone else (including Commission
members) is apt to believe is improper.  Knowing
“when to hold ‘em and when to fold ‘em” is important
in poker and before the Commission. 

A Judge Asks For Favored Treatment 
For a Town Resident

In another recent case, a defendant who
was ticketed for having tinted windows on his vehicle
asked his local town justice for assistance, and the
judge said he would try to get the ticket dismissed. 

Accordingly, the town justice went to the
clerk’s office of the city court where the ticket 
was returnable and spoke to an office assistant.
The assistant recognized the judge since they had
had numerous interactions when he dropped off
papers in connection with arraignments he had
done. The judge tried to give her the ticket and
asked her to give it to the city court judge and
“have him dismiss it for me.” In doing so, the judge
knew that he was using his judicial status to help
get the ticket dismissed. 

The court assistant said, “We don’t do that
here” and advised him to go to the DA’s office. The
judge replied, “Just take it, and just give it to him.”
She refused to take the ticket because, as she later
testified, the court “is not allowed to do that.” The
judge then put the ticket on the counter and told
her to write his name and telephone number on it
and have the city court judge call him about the
case. She complied with his direction to write the
information on the ticket, took it to the chief clerk,
and told her what had happened. As she later 
explained, “I’m a clerk, and he’s a judge, and he’s
telling me to take it, so I should take it.” 

The next day, the city court judge and the
chief clerk agreed to report the town justice’s 
actions to the District Administrative office, and
the clerk sent an email describing the incident to
the District Executive and to Judge Tormey, the
Administrative Judge for the Fifth Judicial District.

A few days later, on the return date, the
town justice returned to the city court and asked
the chief clerk to find out what happened to the
ticket. He told her he wanted to make sure “that it
hadn’t got lost in the shuffle.” She said she would
check. When she interrupted the city court judge
in court, he told her to call Judge Tormey. The chief
clerk spoke to Judge Tormey’s secretary, who told
her to give the town justice the name and telephone
number of Judge David Gideon, who supervises
town and village justices in the Fifth Judicial 
District. She wrote that information on a Post-It
note, which she gave to the town justice.  Upon 
seeing Judge Gideon’s name, the town justice 
immediately said that the defendant was willing 
to plead guilty to the charge. The charge was 
eventually dismissed on motion of the District 
Attorney’s office, whose recommendation noted:
“Ticket not proper.”

In the disciplinary proceeding, the judge 
acknowledged that he realized at the time that he
was making a “big mistake” and that his attempt
to get the ticket dismissed would be inconsistent
with his ethical obligations. He said that he had 

Stern Article Cont…

Continued on page 12
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learned through his educational training that ticket
fixing is serious misconduct and that judges are
subject to removal for such conduct. He explained
that he wanted to do a personal favor for the car
owner, a casual acquaintance, who was sick and
“in his 70s.”  

Referring to the misconduct as ticket fixing,
the Commission observed that when the town 
justice engaged in the misconduct, he knew it was
improper and knew that judges are subject to 
removal for the practice. Although the justice had
testified that when he went to the city court the
second time, his intent was to retrieve the ticket
(and the referee so found), the Commission concluded
that there was little in the record to sustain such 
a finding and that the judge’s actions belied 
his claim that that was his intent.  Besides, as the
Commission’s determination noted, attempting to
get the ticket back “could be viewed as an attempt
to cover up the earlier misconduct,” since his name
and phone number were written on the ticket.  
It seems likely that when the clerk told him to call
Supervising Judge David Gideon, he wanted the
ticket back because he realized he was in trouble.

The Commission stated:  “It should not
inure to respondent’s benefit that the Fulton City
Court personnel, recognizing the impropriety of 
respondent’s request for favoritism, responded 
appropriately to his breach of judicial ethics and
did not effectuate the requested ‘fix’.”

The Commission staff had recommended
removal from office, but the Commission unanimously
censured the judge.  Saving the judge from removal
were “mitigating circumstances,” including that
the judge was contrite, that this was the only 
such incident in 14 years of being a judge, that 
he had not acted for personal gain, that he believed
the defendant was in poor health, and that the
judge’s mother had died two months earlier and, as
a result, the judge (as he had testified) “wasn’t
thinking properly.” 

The Commission ended its determination
with a stern warning for the future: “ticket-fixing
will not be tolerated and … any such conduct will

be condemned with strong measures, including, in
appropriate circumstances in the future, the sanction
of removal.” 

By threatening removal for judges who 
engage in such misconduct in the future, the 
determination sounded much like the Court of 
Appeals in 1985, which stated:  “[t]icket-fixing 
is misconduct of such gravity as to warrant 
removal, even if this matter were [the judge’s] only 
transgression.” Matter of Reedy, 64 NY2d 299, 302
(1985).  Now the Commission has issued a similar
warning, while censuring a judge who knew it was
improper to ask a court clerk to tell the presiding
judge to dismiss a traffic charge, but did so anyway. 

As to the Commission warning that it will
consider removal in future cases, the irony is that
the Commission’s decision may have made it more
difficult to remove a judge in the future for ticket
fixing by relying on a wide array of “mitigating”
factors to censure the judge.  Almost any judge 
who engages in misconduct in an effort to help a
relative, a friend – or even the judge himself or 
herself – could probably offer similar circumstances
in arguing for leniency (e.g., a prior unblemished
record, a sympathetic litigant who needed help, the
judge did not do it for “personal gain,” or the judge
was under stress or wasn’t thinking clearly because
of certain personal circumstances). 

Conclusion

Although it is surprising that some judges
violate the most basic standards after they have
been apprised that other judges have been 
disciplined for similar conduct, these two recent
cases show that it is risky to ask another judge to
be unethical.  

In the case of the judge who attended his
daughter’s pre-trial conference and spoke in favor
of a dismissal for a cell-phone charge, consider the
number of persons who were offended by the
judge’s efforts to help his daughter in her case:  a
court clerk, an ADA, and two judges.  And then
the Advisory Committee on Judicial Ethics told the

Stern Article Cont…
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judge who handled the case that he should report
the matter to the Commission.  (The ethical rules
require a judge who learns of another judge’s 
misconduct to take “appropriate action.”)

And in the tinted-windows traffic case,
consider the number of persons in the city court
who knew of the judge’s ticket-fixing request: two
clerks, and the city court judge.  In addition, the
District Administrative Judge was later apprised
after the town justice’s first visit to the city court
and after his second visit.   This is not the 1960s
or 1970s.  A town justice has to be realistic about
the awkward position he or she places another
judge in when the town justice makes a request of
that kind.  

Although judges still occasionally make
ticket-fixing requests, it appears as though the 
great majority of judges do not.  Judges and their
staffs know it is improper to accede to another
judge’s request for special treatment. In both cases
discussed above, the court staffs were offended by
the requests.  “We don’t do that here,” said one court
assistant to the judge who was ultimately censured.  

That’s progress! 

Note: Judge A was removed by the Court 
of Appeals shortly before the Fall issue of the 
Magistrate was going to print. 

Stern Article Cont…

Scalise & Hamilton LLP
Ethics & Professionalism | Grievances

2014 Recipient of the 
Westchester Women’s Bar Association Family Friendly Award

Featured in the Top 100 Largest Women-Owned law Firms
in NYS by the New York Law Journal

Is Pleased To Announce

Maryrita Dobiel, Esq.
Formerly Chief Counsel to the

NYS Chief Administrative Judge’s Advisory Committee on Judicial Ethics

Has joined the firm as Of Counsel

Providing advice and representation to lawyers, law firms, law students
and judges in professional responsibility and ethic matters, and white-
collar criminal matters. The Firm also advises, proactively via advisory
letters; reviews websites and escrow accounts to ensure compliance with
ethical obligations; assists law students with their bar applications; and,
provides defensive counsel when a professional or judge is faced with 
allegations of ethical misconduct or criminality.

670 White Plains Road Suite 325 • Scarsdale, NY 10583

(914) 725-2801
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Judicial Outings

Judicial Training

NYSMA sponsored judicial training classes at the
Southern Tier West Local Government Conference
on May 10th. NYSMA Director Hon. Dave Brockway
teaching Summary Proceedings.

Judges Addresses Rotarians

The Red Hook Rotary Club welcomed guest
speakers Red Hook Town and Village 
Justices the Hon. Jeffrey C. Martin, 
and Rotary club secretary, the Hon.
Jonah Triebwasser, who spoke on the
procedures for bringing and trying a
small claims case.

Shown from left to right are Judge Triebwasser,
Judge Martin and Club  President Tim Lynch.

The Red Hook Rotary Club meets every Tuesday
at 7:30 a.m. at Murray’s, 73 Broadway, Tivoli,
New York. Visitors are welcomed.
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Annual Conference

If so please let us  know. At the Annual Conference, members of the Magistrates
Association will be recognized for 20 or more years of service as a magistrate. This
is done in increments of five years 20, 25, 30, etc.

The Membership and Pins Committee recognizes Justices who have 20 or more
years of service. The problem is, that we don’t know who some of you are. We do
NOT have good records on when some of our members became a Judge. (They
joined before we started computerizing our records.) If you have more than 20 or
more years and you have not received a pin* recognizing that fact, send your name,
the name of your municipality, your home address and the date that you first 
became a sitting Justice. Send the information to the Membership and Pins 
Committee, NYSMA, 163 Delaware Avenue, Delmar, NY 12054.

*Previous Recipients are on record and need not re-apply.

Member Name:___________________________________ Town/Village: ________________________________________

Address:______________________________________________________________________________________________

First Presided/Year:__________ County:___________________________________________Years of Service:__________

Comments: ___________________________________________________________________________________________

_____________________________________________________________________________________________________

President of County Association:_________________________________________________________________________

Signature:_______________________________________________  Date:________________________________________

Please Note: Deadline for Application is the first week of September each year.

Send To: New York State Magistrates Association
163 Delaware Avenue, Suite 108

Delmar, NY 12054

NYSMA Member Recognition
Are You a Sitting Judge 

With 20 Or More Years Of Service?
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21 Everett Road Extension

Answers to 
Quiz of the Month

Williamson 
Law Book 
Company

790 Canning Parkway • Victor, New York 14564
Phone: 585.924.3400 Email: WLBCo@aol.com
Fax: 585.924.4153 Website: WLBonline.com

Custom printers for New York State Courts
Suppliers of:

Criminal / Civil Case File Folders
Available In:
Letter / Legal
Five Colors

Standard or Custom
Custom Receipt for Fine
Custom Laser Receipts

Legal Forms
Marriage Ceremonies
Parking Tickets

Supplying NYS Courts for over 140 years
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About My County Association

Cattaraugus County
NYSMA President Hon. Sherry Davenport attended the 
Cattaraugus County Magistrates Association’s installation 
Dinner on January 7, 2017

(Left to Right) NYSMA President - Sherry Davenport
Cattaraugus County Magistrates Association Officers
Hon. Dennis Young, East Otto Town Justice, President
Hon. Lori Dankert, Perrysburg Town Justice, Secretary/Treasurer
Hon. Fran Lounsbury, Machias Town Justice, Vice-President

Cattaraugus County Officers

(Left to Right) NYSMA President - Sherry Davenport
Hon. William Boller, Supervising Judge Eighth Judicial

District, Court of Claims Judge
Cattaraugus County Magistrates Association Officers
Hon. Lori Dankert, Perrysburg Town Justice, 

Secretary/Treasurer
Hon. Dennis Young, East Otto Town Justice, President
Hon. Fran Lounsbury, Machias Town Justice, 

Vice-President
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Chemung-Schyler County
NYSMA President Hon. Sherry Davenport attended
the Chemung-Schuyler County Magistrates Association
meeting on May 13, 2017. She addressed the association,
swore in the new officers, and awarded plaques to
retiring members for years of service.

(L-R): 
Hon. Paul R. Hart (TJ/Big Flats), C-SMA President; 
Hon. Lisa Hess (TJ/Big Flats), C-SMA Secretary-Treasurer;
SMA President Davenport. 
[Missing: C-SMA Vice-President, 
Hon. Dale Jaynes (TJ/Hector)].

(L-R): President Davenport; Hon. Robert Hauptman
(VJ/Elmira Heights); Hon. Raymond Berry (TJ/Reading);
Hon. Richard Woolever (TJ/Erin); C-SMA President Paul
Hart (TJ/Big Flats). The retiring judges compiled a lot of
public service: Judge Hauptman served 13 years as Village
Justice following 35 years in the Elmira Heights police
department, many as its Chief; Judge Berry served 34 years
as Town Justice in Reading; and Judge Woolever served 16
years as Erin Town Justice following 32 years with the
Chemung County Sheriff’s Dept.
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About My County Association

Portrait Unveiling for Town Justice

Stockport, New York. The Hon. Harold Horner was the guest of honor on
Sunday, July 16th, 2017, at a gathering to recognize his years of service and
dedication to the Stockport Town Court (21 years) and to the citizens of
his community. A portrait was unveiled which will be hung in the Stockport
Town Hall commemorating not only his continuing years of service to the
Court but also his years of service as a dedicated Fireman (62 years) and
Fire Commissioner (23 years) and as a former Police Officer of the Town
(5 years). 

Shown in the photograph are (left to right) Back Row:  Hon. (John) Jack Mabb (T/Stockport), Hon. William T. Vick, Sr. (T/Stuyvesant),
Hon. Fred Schultz (T/Gallatin), Hon. John Connor (City of Hudson Judge), Hon. Harold (Sonny) Weaver (T/ Livingston), Hon. Ron Banks
(T/ Clermont), Hon. John Spencer (T/Copake), Hon. Jonathan (Jon) Nichols (Columbia County Court Judge), Hon. Glenn Schermerhorn
(T/ Copake), Hon. David Dellehunt (T/V Kinderhook, Third Judicial District – Special Counsel).

(Left to right) Front Row: Hon. Wendy Nack-Lawlor (T/ Germantown), Hon. Michael (Mike) Brandon (T/Claverack), Hon. Charles Hoag
(T/ Claverack and V/ Philmont – Retired), Hon. Dr. Carrie A. O’Hare (T/ Stuyvesant), Hon. Harold Horner (T/ Stockport), Hon. 
George Wittlinger (T/ Ancram), Hon. James Borgia-Forster (T/V Chatham, President Columbia County Magistrates Association). 

Columbia County
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Nassau County

Security and Village Justice Court

Westbury, New York.  Westbury Village Justice Thomas F. Liotti
has worked for three years to obtain a magnetometer (metal
detector) for his Court.  This month the unit was installed and
is now operational.  The Village obtained the device free through
the Justice Court Assistance Program (JCAP).  If purchased, the
device would have cost the Village upwards of $7,500.00.  As a
condition for receiving the device, the Village had to provide the
security personnel to oversee its usage.

Justice Liotti said that in his private practice and through news
accounts we have all learned that there is evil in the world.
“Every day in one or more parts of the world, terror strikes.  No
one or Village has immunity from attack. The Mayor and
Trustees rightly questioned the need and cost to the Village.”
The Village employs court personnel to operate it when the
court is in session, usually twice a month.  “It is a small price to
pay to insure the safety of Village employees and those who
come to Court,” said Justice Liotti.  He stated: “the Mayor was
correctly concerned that this would create an image of Westbury
as a dangerous place.  It’s a little like the movie “Jaws” where
we do not want negative press but the shark is still in the water.
It is not just Westbury. All Courts should have metal detectors.
The Nassau Magistrates’ Association has it on its agenda as a
top priority.  I am very proud of our Mayor and Trustees for 
recognizing this potential problem and helping to create a
solution.  Our Court and Village continue to be models for 
others to follow.”  
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About My County Association

Otsego County

Annual Dinner honoring Hon. Ronald E. Decker
on June 27, 2017

Left to Right
Hon. Bruce Moskos, Otsego County Vice President
Mrs. Sally Suffolk
Hon. Ralph Suffolk, Jr. (Photo)
Hon. Ronald Decker, Town of Otego
Hon. Donna, Yerdon, Otsego County President
Hon. Michael Petucci, NYSMA 1st Vice President
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Ulster County

President Sherry Davenport with past-president
Paula Leonard

President Sherry Davenport swearing in the officers

Left to Right are current officers of Ulster County Magistrates Association:
Hon. Claudia Davenport  - Town Justice, Town of Marbletown (Secretary)
Hon. Robert Murphy  - Town Justice, Town of Plattekill (Vice President)
Hon. John Parker - Town Justice,Town of Hurley (Treasurer)
Hon. Timothy Cox - Town Justice, Town of Olive (President)

NYSMA President Hon. Sherry Davenport attended the Ulster
County Magistrates meeting on January 27, 2017. She swore in
the new slate of officers during the installation dinner.
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Advisory Committee on Judicial Ethics

Opinion 17-30

April 28, 2017

Dear   :

This responds to your inquiry (17-30) asking
whether part-time judges may organize a free
community “Law Day” event to be held at the
local library or historical society “where attorneys
from the local area...would volunteer their time
to provide to the public free 10 minute private
consultations in their respective practice areas.”
The event is open to all local attorneys who wish
to volunteer.  The attorneys would be invited to
participate “through advertisement in the local
bar association bulletin or web site or flyer
posted in the court building” or through referrals. 
It is ethically permissible for a judge to arrange
such an event provided that the judge does
personally solicit attorneys to participate. In
addition, a judge must not recommend a
particular lawyer or law firm, and it must be
clear that the court is not making any specific
recommendation. No ethical bar exists to the use 

of courthouse space to publicize this event as
long as it is clear that the court is not making 
any official recommendation of a particular 
attorney.  Similarly, the event may be advertised
in the local bar association bulletin or web site.

Very truly yours, 

George D. Marlow, Assoc. Justice
Appellate Div., First Dep’t (Ret.)
Committee Co-Chair

Hon. Margaret T. Walsh
Family Court Judge
Acting Justice, Supreme Court
Committee Co-Chair 

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

127846 FALL 17 MAGIST MAG.qxp_Layout 1  10/26/17  1:20 PM  Page 24



Fall 2017 - The Magistrate

25

Advisory Committee on Judicial Ethics

Opinion 17-34

April 28, 2017

Dear   :

This responds to your inquiry (17-34) asking
whether it is ethically permissible to send, in 
response to a defendant’s guilty plea by mail to
a Vehicle & Traffic Law charge, a letter advising
the defendant what his/her sentence will be if
the court accepts the plea.1 In addition, the
letter would advise defendants that if they wish
to change their plea to not guilty, they should
appear in court at a specified date and time.

The Committee recently advised that a judge
may not send a form letter to defendants who
plead guilty by mail advising them that they may
change their plea to “not guilty” and either appear
in court for a pre-trial conference or negotiate a
reduction in charges with the local prosecutor.
A judge should not be in the position of advocating
a negotiated plea or in any way indicating a
predisposition in the matter. As the Committee
stated in Opinion 16-09:

Plainly, this letter, as drafted, appears
to compromise the impartiality of the
judiciary because, rather than advising 

a defendant of all options available to     
him/her..., it rejects the option the 
defendant has already chosen and
demonstrates a bias against accepting
mail-in pleas.

Accordingly, you may not mail this proposed 
letter to defendants in response to a mail-in 
plea of guilty, as it is inconsistent with the
independence and impartiality of the judiciary
(see 22 NYCRR 100.2[A]) . 

Very truly yours, 

George D. Marlow, Assoc. Justice
Appellate Div., First Dep’t (Ret.)
Committee Co-Chair

Hon. Margaret T. Walsh
Family Court Judge
Acting Justice, Supreme Court
Committee Co-Chair 

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

1  The sentence would include the amount of the fine, the amount of the time the defendant’s license would be suspended, the number
of points assessed and the amount of the risk assessment fee.
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Advisory Committee on Judicial Ethics

Opinion 17-50

June 30, 2017

Dear   :

This responds to your inquiry (17-50) asking
whether you may hear a summary proceeding
where the village attorney is appearing on behalf
of a private client.

The Committee has previously advised that a 
village justice should not exercise recusal in 
matters where the village attorney appears for
private clients absent any specific disqualifying
factor, if the judge believes he/she can be fair 
and impartial.   

Enclosed, for your convenience, are Opinions 
11-13; 94-62; 93-40 and 92-75 which address 
this issue.

Very truly yours, 

George D. Marlow, Assoc. Justice
Appellate Div., First Dep’t (Ret.)
Committee Co-Chair

Hon. Margaret T. Walsh
Family Court Judge
Acting Justice, Supreme Court
Committee Co-Chair 

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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APPEARANCES:

For the People: Paul Czajka, Columbia
County District Attorney 

For the Defendant: Michael C. Howard, Esq.

HERMAN, B.

This criminal matter was commenced by the
filing with this court of an accusatory instrument 
alleging that on January 17, 2017 the defendant 
committed a violation of NYS Penal Law §265.06,
Unlawful Possession of a Weapon Upon School
Grounds. On February 2, 2017, the defendant was
arraigned on the charge, entered a plea of not guilty,
and was released on his own recognizance.  

On February 21, 2017, the court received a
letter from the People regarding this matter stating
that, “[t]he People hereby decline to prosecute the
above-referenced matter.”

The People reiterated this declaration in open
court during an appearance in this matter. At 
that time, defense made an oral application to the
court to dismiss this matter.  The court provided the
defendant with an opportunity to make such motion
in writing and on notice to the People. 

Thereafter the defendant filed the instant 
notice of motion seeking, “an order dismissing the
charges (sic) as the People decline to prosecute the
same.” In support of the motion the defendant
submitted an attorney’s affirmation with the 

February 21, 2017 letter annexed as an exhibit.

Although having been provided ample 
opportunity to submit its own papers on this motion,
the People have declined to make any submission.

After due consideration, it is the conclusion
of this court that the court lacks the legal authority
to dismiss the accusatory instrument based solely
upon the People declaring that they no longer 
intend to pursue this criminal matter after filing an
accusatory instrument with the court upon which
the defendant has been arraigned.  The court finds
no legal authority which permits the prosecution to
abandon a pending criminal matter and walk away
from the prosecution of an accusatory instrument
filed with the court, without obtaining leave of 
the court.

To be clear, it is not the decision of this court
that the district attorney must prosecute this matter.
Such is not within the province of this court.  That
is solely the prosecutor’s decision and the court 
has no comment or say.  However, that is not the
issue at bar.  

The sole issue is whether the court can 
dismiss a filed accusatory instrument without a party
making a motion on a ground or grounds enumerated
in the NYS Criminal Procedure Law.  Since this
instant motion does not set forth a ground for
dismissal recognized by the law, it must be denied.  

27

Decision & Order Submitted By Hon. Brian  J. Herman, Hudson City Court Judge

CITY OF HUDSON COUNTY OF COLUMBIA
STATE OF NEW YORK

THE PEOPLE OF THE STATE OF NEW YORK, DECISION AND ORDER 
PLAINTIFF, Index No. CR-200-17

- vs -

JORDAN H.,
DEFENDANT

Continued on page 28
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Once the prosecution decides to file an 
accusatory instrument with the court, it can only 
be dismissed as provided by law.   NYS Criminal 
Procedure Law §170.30 sets forth the grounds upon
which dismissal is permitted.  As the NYS Court of
Appeals stated in People v. Douglass, 60 N.Y.2d 194,
456 N.E.2d 1179, 469 N.Y.S.2d 56, 1983 N.Y. LEXIS
3420 (N.Y. Nov. 1, 1983):

The Legislature has specifically addressed
this issue in CPL 170.30 by setting forth,
in an all-inclusive manner, the grounds
upon which a misdemeanor complaint
may be dismissed; neither “failure to
prosecute” nor “calendar control” is listed
as a permissible ground.

Logic would dictate that this would apply equally to
a violation complaint.  

It should be noted that the court cannot find
the term, “decline to prosecute” anywhere in the
NYS Criminal Procedure Law or the NYS Penal
Code.  Therefore, the court concludes that such term
has no legal significance other than expressing the
People’s alleged unwillingness to participate further
in a pending criminal prosecution.  The fact that the
District Attorney has decided (without providing the
court a reason or legal basis) to abandon this pending
criminal case does not in and of itself terminate the
criminal action pending in City Court.  

One of the precepts of our criminal justice
system is that a prosecutor has virtually unfettered
discretion on whether to prosecute a criminal matter.
That discretion rests exclusively with the District 
Attorney, but to a point.  Once the District Attorney
has exercised its discretion and decides to file an 
accusatory instrument with the court, it is now a
court proceeding and such criminal prosecution is no
longer exclusively within the District Attorney’s 
exclusive control1.  The manner in which the case
proceeds in court is controlled by statute, not by the
whims of a District Attorney flaunting prosecutorial
discretion.

Just as the court cannot dismiss a pending 
action without legal authority, neither can the 
District Attorney.

When an accusatory instrument against a 
defendant is filed with a court, it permits the 
government to intrude and potentially drastically 
impact a person’s life.  This serious act must be and
is subject to the “checks and balances” inherent in
any legal proceeding: the court authority to supervise
the actions of the litigants in the proceeding, including
that of the District Attorney.

The prosecutor’s declaration of declining 
to prosecute is akin to the archaic legal writ of 
nolle prosequi. As the NYS Court of Appeals stated
in Douglass:

At early common law, the dismissal of
criminal proceedings before a verdict was
reached was accomplished by entry of 
a nolle prosequi. (See Commissioners’ 
Report on Code of Criminal Procedure
[1850], ch VII, p 341.) The Attorney-
General, however, was the only official
who possessed this power. ( People v.
McLeod, 25 Wend 483, 572.) Even the
courts had no power to compel the entry
of a nolle prosequi. ( People v. McLeod,
supra, at pp 572-573.) This power was
eventually delegated to District Attorneys
who represented the Attorney-General in
nearly all criminal proceedings. However,
fearing that the District Attorneys might
abuse this power, the Legislature, in 1828,
enacted a statute making it unlawful for a
District Attorney to enter a nolle prosequi
upon any indictment or in any way 
discontinue a criminal proceeding without
leave of the court.  (People v. McLeod,
supra, at pp 572-573.)

In support of the motion, the defendant cites
People v. Beckman, 2012 NY Slip Op 22370. 18 NY3d
690 (12/7/2012); Soares v. Carter, 25 NY3d 1011
(2015); Matter of Maron v. Silver, 14 NY3d 230, 258
(2010); Matter of Cantwell v. Ryan, 3 NY3d 626
(2004); and People v. Cajigas, 19 NY3d 697 (2012).  

The defendant’s reliance upon Beckman is
unfounded.  Beckman, a Columbia County Court case
is a decision that predates the Soares decisions
(infra.) and is inconsistent with NYS Court of 
Appeals in Douglass.2

Decision and Order Cont…

Fall 2017 - The Magistrate

1See People v Extale, 18 N.Y.3d 690, 967 N.E.2d 179, 943 N.Y.S.2d 801, 2012 N.Y. LEXIS 544, 2012 NY Slip Op 2247, 2012 WL 995213
(N.Y. Mar. 27, 2012). 
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The defendant cites Soares, (which cites
Maron, Cantwell and Cajigas) in support of three
propositions: (1) there are three coordinate and 
coequal branches of government and each is charged
with performing particular functions; (2) that under
the doctrine of separation of powers, courts lack the
authority to compel the prosecution of criminal 
actions; and (3) such a right is solely within the
broad authority and discretion of the District Attorney.
This court is in full agreement with these three
propositions.  However, such holdings are not on
point as to the issue at bar, to wit: can the court 
dismiss the accusatory instrument without a motion
on notice pursuant to CPL 170.30.  To this question,
the court must say no.

On point is the predecessor case to the Soares
case cited by the defendant.  This Third Department
case, Matter of Soares v. Carter, 113 A.D.3d 993, 979
N.Y.S.2d 201, 2014 N.Y. App. Div. LEXIS 404, 2014
NY Slip Op 409, 2014 WL 241505 (N.Y. App. Div.
3d Dep’t Jan. 23, 2014) is on point as to the issue at
bar.  Here the Third Department affirmed that:

The District Attorney has unfettered discretion
to determine whether to prosecute a particular
suspect. Once prosecution of the case
pursued and pending, the District Attorney
remains presumptively the best judge of
whether a pending prosecution should be
terminated; nonetheless, at such point 
dismissal cannot properly be done unilaterally
on the sole whim of the district attorney”
(emphasis added).  

Soares further states:

Significantly, a primary purpose for this 
limitation is to protect a defendant by
preventing an abuse of power by a District
Attorney (see People v. Douglass, 60 NY2d
194, 202, 456 NE2d 1179, 469 NYS2d 56
[1983]), such as could occur “through a
prosecutor’s charging, dismissing without
having placed a defendant in jeopardy, and
commencing another prosecution at a different
time or place deemed more favorable to the
prosecution” (United States v. Ammidown, 497
F2d 615, 620, 162 US App DC 28 [1973]; see
Rinaldi v. United States, 434 US 22, 29 n 15,
98 S Ct 81, 54 L Ed 2d 207 [1977]).

The defendant has not moved pursuant to a
relevant section of CPL §170.30 to obtain dismissal
of the accusatory instrument.  There may be reason
for the court to dismiss this matter, however the 
affirmation in support of the instant motion fails to
provide sufficient facts for the court to make an 
interest of justice motion sua sponte, as authorized by
CPL §170.40(2). See, Donnaruma v. Carter, 
969 N.Y.S.2d 755, 759, 41 Misc.3d 195, 200 (N.Y.
Sup.,2013).  

Considering the above, the court will grant
leave to the defense to renew this motion to dismiss
on a ground or grounds enumerated in the NY 
Criminal Procedure Law. This will allow the
defendant an opportunity to obtain the relief 
requested in accordance with law.  The defendant
will be permitted thirty days from the date of this
decision to renew its motion and the People shall
have thirty days to reply.

The foregoing constitutes the opinion, order
and decision of this Court.

Dated: Hudson, New York
July 11, 2017

Honorable Brian J. Herman
Hudson City Court Judge

2See People v Extale, 18 N.Y.3d 690, 967 N.E.2d 179, 943 N.Y.S.2d 801, 2012 N.Y. LEXIS 544, 2012 NY Slip Op 2247, 2012 WL 995213
(N.Y. Mar. 27, 2012). 
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Arrest Without a Warrant
Probable Cause

Where the defendant had permission of
the tenant (although not the landlord) to visit
the tenant girlfriend’s apartment complex where
she lived with the defendant’s son, the Court
concluded that the police lacked probable cause
to arrest the defendant for criminal trespassing
and also lacked probable cause to arrest the
defendant for resisting arrest. The Court found
the police lacked probable cause to arrest the 
defendant particularly in light of the fact the 
arresting officer’s knew that the defendant was
visiting the tenant, with tenant’s permission,
based on an earlier meeting with the particular
defendant. People v. Finch 214 WL 1883961 (N.Y.
2014 N.Y. Slip Op. 03424

Grand Jury
Relationship to District Attorney

In People vs. Thompson 22 N.Y.3d 687,
985 N.Y.S2d 428 (NY 2014) the Court of Appeals
held that the District Attorney’s comments during
a grand jury presentment did not strip the grand
jury with independence to the extent that it
impaired the integrity of its overall proceeding.
The defendant was indicted on murder charges
after a second presentation. The grand jury
failed to indict the defendant on the first grand
jury presentment primarily due to the fact 
that the witness called Jane Doe changed her 
testimony and indicated that she did not remember
the shooter’s face and was too scared to identify
the shooter. Subsequently, at the second grand
jury presentation several other witnesses came
forward to testify as the identification of the 
defendant as both the shooter and individual in
possession of a weapon. When testifying for the
second grand jury the defendant insisted that
Jane Doe testified at the first proceeding and that
she should testify here as well. The prosecutor
discouraged the grand jury from calling Jane Doe

stating that as their legal advisors it was not 
relevant to the situation at hand. One of the
prosecutors stated that it would be only relevant
if she was giving testimony in defendant’s favor.
The People alleged that they knew this based
upon their own investigation and interviews
with Jane Doe. Thereafter, the grand jurors put
the matter into a vote and opted against calling
Jane Doe as a witness. The Court of Appeals 
rejected defendant’s argument that the appropriate
remedy would be dismissal of the indictment
and noted that this was an isolated incident that
did not merit invalidation of an indictment. The
Court added that the defendant would have to
prove that the People engaged in an overall 
pattern of bias and misconduct which was not
present in the case at bar.

Pleas to the Indictment
Duty of the Court

In People vs. Glynn 21 N.Y.2d 692 (2013)
the County Court judge informed the defendant
that as an attorney he may have represented 
or prosecuted the defendant in the past. At a
later hearing, the defendant requested that the
judge recuse himself solely on a judge’s prior 
representation of him on unrelated earlier criminal
matters. Not recalling anything about those legal
representations, the judge commented that the
defendant had been arrested 39 times and he 
assumed that the defendant “had a large majority
of the defense Bar at some point was representing
him” and the judge found that no reason to 
disqualify himself. The judge then proceeded 
to discuss the appropriate sentence that the 
defendant would accept if a guilty plea could 
be negotiated. He reviewed the pre-sentence 
investigation report where it stated that the 
defendant never had a job on the books, had
smoked marijuana for nearly 32 years and had
an extensive criminal history. The judge further
noted that according to the pre-sentence report
the defendant owed substantial sums in back

Pre-Trial Issues Submitted By Robert Bogle
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child support for his ten children. The judge 
continued by remarking that because the
youngest child was only seven years old the 
defendant was “going to owe well over a million
dollars  in child support.” In light of the report,
the judge indicated that he would sentence the
defendant to four years’ incarceration. Once
again the defendant’s spoke to the Court and
requested to the judge to recuse himself and the
judge denied the application. The defendant,
thereafter, went to trial and he was convicted of
possession of marijuana in the second degree,
criminal sale of marijuana and criminal sale of
marijuana in the third degree. The Court noted
that unless the disqualification is required under
the Judiciary Law 14, the judge’s choice on a 
recusal motion is one of discretion. The Court
noted that the judge was not required to recuse
himself simply because he previously defended
or prosecuted the defendant. The Court added
that the judge’s comments did not indicate 
bias or prejudice, rather, the comments were
based on the information contained in the 
pre-sentence investigation report and made 
during the course of the judge’s execution of his
responsibilities in presiding over the matter.

Change and Withdrawal of Plea

In People vs. Wells 21 N.Y.3d 716, 977
N.Y.S.2d 712 (2013) the defendant was arrested
for driving a stolen vehicle having a blood alcohol
reading of .09%. A crack pipe and open bottle of
rum was recovered in the inventory search of 
the automobile. At the suppression hearing the
criminal court trial judge denied the motion to
suppress. Thereafter, the defendant informed
the Court that he wanted to plead guilty to driving
while his ability was impaired because he was
not going to trial if he had received a negative
ruling on the hearing. The Supreme Court 
accepted the defendant’s guilty pled and imposed
an agreed upon sentence. The Appellate Division
noted that the crack pipe and rum should have
been suppressed, but the plea was proper. The
Court of Appeals reversed and held that the plea
was improper under the circumstances. The

Court noted that the guilty plea entered after an 
improper court ruling maybe upheld if there 
is no reasonable probability than an error 
contributed to the plea. Although a failure to
suppress evidence may be detrimentally influential
to the defendant’s plea negotiations, guilty plea
may be treated as valid if the defendant articulates
reason fot the plea that is independent of the 
incorrect suppression ruling. Since the Appellate
Division determined that the defendant was 
entitled to a positive ruling on the suppression
of the crack pipe and bottle of rum then but for
the ruling, the defendant would not take the
plea. Here the denial of the motion to suppress 
could not be viewed as harmless and the guilty
plea therefore should be vacated.

Confessions
Request by Counsel

The Court of Appeals is held that the
statutory right to legal consultation applies when
an attorney contacts the police before a chemical
test for alcohol is performed. The police must
alert the subject and the presence of counsel
whether the contact is made in person or 
telephonically. In People v. Washington 2014 WL
1767700 (NY) 2014 N.Y.Slip Op. 03190 the 
defendant had struck and killed a pedestrian
while driving a motor vehicle on the roadway in
Nassau County. After failing the sobriety test
she was taken to police headquarters. In the
meantime, the defendant’s family contacted an
attorney to arrange for him to represent the 
defendant. The lawyer contacted the department
at 3:29 a.m. and was transferred to a desk 
sergent at police head quarters at 3:32 a.m. 

Pre-Trial Issues Cont…

Continued on page 32
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Counsel explained that he was representing 
the defendant, requested information about 
her status, and requested the sergeant to instruct
police officers not to question or test the 
defendant. The attorney was informed that he
would be contacted by the arresting officer and
the conversation ended at 3:39 a.m. At the same
time the attorney was pursuing telephone 
contact with the law enforcement department,
the police were processing the defendant, and
advised her about the chemical  test to determine
the blood content. The police read the standard
chemical authorization at 3:30 a.m. She signed
the form indicating that she consented to the
breathalyzer test and the test was performed at
3:39 a.m. The Court of Appeals affirmed the 
trial judge’s suppression of the breathalyzer test 
stating when the attorney telephoned the police
to intervene on defendant’s behalf the police
should have informed the defendant of this 
development since the breathalyzer testing had
not yet begun. The defendant could have decided
if she wished to discuss the situation with 
her attorney. The Court added that the People
did not demonstrate that a notification of this
nature to the defendant would be unreasonable
under the circumstances. Therefore, the Court 
of Appeals held that the chemical test 
administered was in violation of the right to
counsel previously established by the Court in
People v. Gursey 22 N.Y.2d 224 (1968).

Confession induced by Trickery,
Drugs or Intoxication

In People vs. Thompson 22 N.Y.3d 629,
985 N.Y.S2d 193 (2014), the defendant was
guilty of depraved difference murder under 
the death of his four month old infant son,
Matthew. The defendant was interrogated for 
9 1⁄2 hours which were broken into an initial 
two hour and subsequent 7 1⁄2 hour session.
Thereafter, the defendant was sent to a local 
hospital involuntarily under the state mental 
hygiene law when he expressed suicidal thoughts.
After 15 hours in psychiatric observation he was
returned and escorted back to the police station
where the interrogation resumed. During the

initial two hours the defendant was informed
that his wife would be arrested and removed
from the ailing child’s bed, where upon the 
defendant immediately agreed to “take the fall.”
At that time, the child, Matthew, had already
died. Thereafter, the officer’s told him 21 times
that his disclosure of the circumstances 
under which he allegedly injured the child was
essential in assisting the doctors in attempting
to save the child’s life, and the officers assured
defendant that whatever happened was an 
accident and that he could be helped if he 
disclosed all the information and once he did 
so, he did and would not be arrested and be
permitted to return home. The officers repeated
67 times of what the defendant had done to his
son was by accident and repeated 14 times that
he would not be arrested and 8 times that he
would be going home. These representations, 
according to the Court of Appeals were undeniably
instrumental in the extraction of defendant’s
most damaging admissions, including an alleged
demonstration as to how the injury to the child
occurred. Therefore, the Court concluded that 
the defendant inculpatory statements were 
inadmissible as  involuntarily made and clearly
violations of constitutional due process.

Ineffective Assistance of Counsel

In People vs. Clermont 22 N.Y.3d 931,
N.Y.S.2d 704 (2013) the Court of Appeals held
that the defendant who had been convicted of
criminal possession  of a weapon in the second
and third degrees had ineffective assistance of
counsel. The court noted that in the attorney’s
motion requesting a pre-trial hearing, counsel
misstated the facts relating to the arrest, indicating
that the defense was involved in a motor vehicle
stop rather than a street encounter with police
which was the correct fact pattern. At the 
suppression hearing, the attorney did not 
marshal the facts for the Court and made no
legal argument. Moreover, the Court issued the
decision describing the sequence of events in a
manner that was significantly different from the
testimony of the police officer, who was the only
witness at the hearing. Defendant’s attorney 

Decision and Order Cont…
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made no motion to reargue or otherwise correct
the court’s apparent factual error. Counsel never
ascertained why the Court decided the motion
based on a misunderstanding of the officer’s 
uncontradicted testimony. Accordingly, counsel

failed to rise to the appropriate level of meaningful
representation and thus further proceedings on
suppression motion are required. The Court
modified and remitted the decision.

Decision and Order Cont…

Tilney Tidbit #35 – Awarding Attorney Fees
Submitted By Leonard G. Tilney, Jr., Lockport Town Justice

In some small claims cases where an attorney 
has been retained and more often in eviction 
proceedings the petitioner will ask for attorney’s

fees.  Under the long-standing “American Rule” 
attorney fees are deemed “incidents of litigation,” 
and a prevailing party cannot recover its legal fees 
“except where authorized by statute, agreement or
court rule.” [See Gotham Partners, L.P. vs. High River 
Limited Partnership, 76 A.D.3d 203 (1st Dept. 2010), lv. 
denied 17 N.Y.3d 713 (2011)]. Thus in the absence 
of a contractual fee – shifting provision1 or applicable
statute2 providing for the recovery of attorney fees each
party to a civil action is generally responsible for its own
legal fees [Hooper Associates, Ltd. vs. AGS Computers,
Inc. 74 N.Y.2d 487 (1989)].

The Court of Appeals in Hooper has an exacting 
test which requires a finding of unmistakable intent 
to waive the American Rule. The Hooper standard 
requires more than an inference of what the parties
meant.  It requires a specific  written clause of having
an unmistakable intent to waive the American Rule.
Without this we are unable to award attorney fees to
the prevailing party.

1 A typical fee-shifting provision reads as follows:  “The prevailing party in any dispute arising out of or related to this agreement shall
be entitled to an award of its reasonable costs and attorney fees.”

2 There are more than 60 federal fee-shifting statutes.  See Marek vs. Chesny, 473 U.S. 1 (1985) (Appendix to opinion of Brennan, J., dis-
senting, listing 63 statutes).

CONSTITUTIONAL

CONVENTION
November 7, 2017

VOTE NO!
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Most adults fondly remember the 
childhood game of “Truth or Dare”
that may have resulted in many firsts

in our lives.  Perhaps it was the first time we
shared information about a secret crush, or for
many it may have resulted in our first kiss.

For the sake of discussion, let’s take a different
approach to the phrase “Truth or Dare”

On September 11th, 2001 America suffered 
one of the worst loss of lives we have seen on
American soil with the terrorist attacks that
resulted in the death of 2,996 people.  In March
of 2003, the United States launched Operation
Iraqi Freedom, which resulted in American
troops in Iraq and later Afghanistan.  

As of January 2017, there were a combined total
of 6,907 US casualties in Iraq/Afghanistan.  

The truth is the number of deaths over the 
14-year period is relatively low when compared
to casualties in the Civil War, World War 1,
World War 2, the Korean Conflict, and the 
Vietnam War.  

However, I dare anyone to tell the family member
of a fallen American that they should be 
comforted because the number is relatively 
low.  The loss of a son, daughter, brother, sister,
father, or mother is devastating to a family, and
the anguish and loss will stay with the survivors
for life. 

The following is in no way meant to diminish
the ultimate sacrifice of brave soldiers who lost
their lives fighting for our country, but it is a
truth that must be shared.  

By comparison, in 2015 more than 35,000 lives

were lost on the streets of America due to traffic
crashes, and it is estimated that traffic crashes
claimed about another 40,000 lives in 2016.  The
families who lost a son, daughter, brother, sister,
father, or mother in a traffic crash will also 
suffer from the feeling of anguish and loss, and
I dare anyone to say otherwise.  

The U.S. has experienced a significant uptick 
in traffic fatalities the last two years, and that 
is in spite of motor vehicles having more safety 
features than ever before.  The technological 
advances meant to keep drivers safe can result
in a false sense of security.  Most drivers take 
a pre-licensing course when they turn 16, and
never receive any additional driver training 
unless they voluntarily attend a class to reduce
points and/or their insurance premium. Most
adults still believe they can multi-task even
though medical research has shown otherwise.
Drivers erroneously believe hands-free use of 
a cell phone while driving is risk free, but 
distracted driving is responsible for 25% of all
crashes and that number is expected to rise.  

Most professional licenses issued by NYS require
some form of continuing education.  A driver’s
license is considered a privilege, not a right.  
Although it is not considered a professional 
license, I would argue that we should strive to
achieve some form of continuing education or 
a refresher course for motorists whose actions
pose a hazard to other drivers.  If a motorist 
is ticketed for a significant violation of the
NYS V&T Law such as speeding, DWI, cell
phone, etc., we should take advantage of the 
opportunity to offer training before providing a
favorable disposition.  The truth is that motorists
who attend driver awareness training are less
likely to commit traffic violations and be 
involved in a crash.

Truth or Dare Submitted By Gary Bulinski
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In 2015, Onondaga County implemented a NYS-
specific four-hour driver awareness course called
“NY Road Trip” that is being used with great
success.  People who have attended “Road Trip”
are praising the hard-hitting program and 
several attendees have commented that the 
program should be mandatory.  “NY Road Trip”
specifically targets and analyzes the main causes
of motor vehicle crashes.  Participants receive
the most current scientific based information so
they can make personal choices and educated 
decisions to reduce the likelihood of being 
involved in a crash.  

The truth is we can use education to try to make
a positive difference in the lives of people, or do
we dare to send known violators back onto our 

streets without taking the opportunity to influence
their driving behaviors.  Let the numbers speak
for themselves.

If you would like more info on implementing
“NY Road Trip” in your area, please contact us
by phone or email us at info@tsrllc.com.

Sincerely,

Gary Bulinski
Traffic Safety Research
315-750-0035

Truth or Dare Cont…
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Quiz of the Month Submitted By Hon. Richard M. Parker

3    Along with pistols, revolvers, muskets and rifles, they are also
included in a court order to surrender all guns.

4    This document which contains the defendant’s criminal
record, could be used to determine that there is good cause
to order the surrender of a defendant’s guns. (2 words)

6    These firearms are not considered firearms under the Penal
Law (so long as they are unloaded)

7    Having one of these in the home increases the risk of homicide
20 times when there is a history of domestic violence.

9    When issuing a TOP, the court should order surrender
of a defendant’s guns if he/she has a prior conviction for 
this offense.

10  When the suspension order issued at the time of sentencing
and included in the terms of a one year OOP expires. 

        (2 words)

11  When the court revokes or suspends a defendant’s license
or orders that he/she is ineligible for such license, written
notice has to be given to this police agency. (2 words)

1    Has no authority to order the return of firearms which have
been surrendered under the terms of a TOP.

2    The amount of risk that the court must find exists relative to
the probability that a defendant may use or threaten to use
a firearm against a protected person in order to require that
the defendant surrender his guns under the terms of a TOP.

        
5    What the defendant is entitled to when the court issues a

revocation, suspension, ineligibility or surrender order.

8    Short for Secure Ammunition and Firearms Enforement Act.

12  The statewide registry (DVR) has to be notified if the firearms
part of this court order is modified or vacated. (abbrev.)

Answers on Page 17

Firearms and Domestic Violence
From the Office of Justice Court Support Training Manual 2/2017
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NEW YORK SAFETY PROGRAM
NYSP

Point and Insurance Reduction Program
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course,
you can reduce your point total by four points AND save 10% on your automobile liability and
collision insurance premiums. Take the course online: available 24 hours / 7 days a week / 
365 days a year. I you have no points, you still get the insurance discount – it’s the law!

NYSP provides feedback to the court!

For years NYSP has provided information regarding violator
participation in the classroom. This feedback is provided at 
no cost to municipalities. For more information on how to
enroll in NYSP’s Court Referral Program contact us and start
to participate now!

Proof of effectiveness
65% fewer violations - 35% fewer accidents

as a result of taking the NYSP 6 Hour driver improvement course

How to enroll?

Classroom info call 718-748-5252
Or go to www.NYSP.com

Online course go to www.NYSPonline.com

127846 FALL 17 MAGIST MAG.qxp_Layout 1  10/26/17  1:20 PM  Page 37



Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054
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