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New Horizons
Rubber Stamp Co.
Thanks for keeping us in mind for
Specialty Products such as:

O Self Inking Stamps

     o Daters like the Trodat 5430
     o Address Stamps like the Ideal 4913

     o X-Stampers

O Award Plaques

O Name Tags

O Desk Nameplates

     o With an Easel (Wood) base

     o With a Gold or Silver base

O Notary Public Seals

Sharon Meinrenken
johnmein@nycap.rr.com

Phone: 518.792.1822
Fax: 518.792.8115
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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.

SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

100.6 Application of the Rules of Judicial Conduct

      (B) Part-Time Judge: A part-time judge:
           (4) may accept private employment or public employment in a federal, state or municipal department

or agency, provided that such employment is not incompatible with judicial office and does not
conflict or interfere with the proper performance of the judge’s duties.

      (C) Administrative Law Judges: The provisions of this Part are not applicable to administrative law
judges unless adopted by the rules of the employing agency.
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My Fellow
Judges-

Spring has finally
sprung and I have enjoyed
traveling throughout our
state, attending many county
association meetings and
sharing the camaraderie,
friendship and welcome

that all of our members have extended to me.  I
hope that you have all visited our redesigned
website at http://www.nysma.net/ and enjoyed
following me across the state as I fill in the
“Where’s Gideon Been?” map.  Many thanks to
our President-Elect, Hon. Michael Petucci, for all
of his efforts in developing and maintaining our
new website.  If I have yet to visit your county
association, please have your county President
reach out to me with some available dates.

I am happy to report that our Association
officers and committees have continued to 
actively pursue several projects to further the
goals of our Association and its membership. 

We are all looking forward to seeing 
you at our annual conference in Niagara Falls,
New York, beginning on Sunday, September 23,
2018.  A special thank you to Hon. Amel Jowdy
and the Site Selection Committee for all of their
efforts.  The Conference Judicial Training and
Education Committee, under the able guidance
of Co-Chairs Hon. Edward Van Der Water and
Hon. Jonah Triebwasser, has arranged for a 
very diverse and exciting schedule of elective
programs, which includes a full day mock DWI
trial demonstration and many contemporary
subjects of interest.  In this issue of The Magistrate

you will find a complete listing of the many subjects
to be offered at our conference in September.  I
look forward to seeing all of you there and I hope
that you will enjoy the many courses offered.

As I have continued to open up our 
regularly scheduled Executive Board meetings to
all of our members, I hope that many of you will
consider joining us.  The application procedure
to become an officer or member of our board is
outlined in this issue of The Magistrate, which
also includes the procedure so that we may “pin”
and recognize our many members with 20 or
more years of service to our judicial community.  

For those members interested in attending
the remaining Executive Board meetings, the
schedule of the remaining meetings may be found
on our Association website at www.nysma.net.
I would certainly welcome and encourage 
your participation.

On another note, Past-President Hon.
Gary Graber and I recently attended the Executive
Board meeting of the New York State Association
of Magistrates Court Clerks, which will be 
celebrating their 40th year in 2020.  While it 
is difficult to plan a joint conference of our 
associations, due to the number of rooms required,
both associations have committed to planning
such a joint meeting for 2021, if not sooner.
President Gillian Koerner continues to be a 
welcome participant at our Executive Board
meetings and I thank her for her participation.
It is time for our associations to work together
in support of our Town and Village Courts.  
Together we stand united as an influential and
impactful force for the betterment of the Town
and Village court system as a whole.

PRESIDENT’S MESSAGE

Hon. 
David S. Gideon
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In planning for that future proactively, our 
Association is currently in negotiations with a
highly recognized statewide public relations firm
to begin delivering our message throughout our
communities on what we do, how we do it, and
the value of our Town and Village courts to our
respective communities. Rather than being 
reactive, our Executive Board will be voting on
the allocation of funding to be proactive in 
educating the citizenry of our communities
throughout the state of New York. Through 
op-ed submissions and articles, we will be able
to educate the public on the procedures guiding
our Town and Village Courts.  An updated video
and online brochure is being discussed to be 
uploaded through our website and social media
sources to better distribute our message.  Materials
will be offered to all of our members so that they
can educate their respective communities and
dispel the often negative commentary that 
has heretofore been presented. This will be an
exciting program for all of our members.

Many changes to our system are being
proposed by Albany and our Association is
closely monitoring new developments; from 
the implementation of counsel at arraignment
programs statewide, raise the age beginning in
October of this year and the bail reform proposals
now being circulated.  Our legislative committee,
headed by co-chairs Hon. Robert Bogle and Hon.
Gary A. Graber, and including Hon. Karl E. Manne
and Hon. Tanja Sirago, has been strenuously
lobbying to advance our legislative initiatives.
Of particular interest, we have or are in the
process of securing final bill sponsors for our
proposal that currently sitting Town and Village
Justices be granted a minimum half time 
retirement credit for each year of service, with
additional credit being granted based upon 
documentary submissions of additional time 
expended.  It looks extremely promising that 
we will have bill numbers assigned in the near 

future.  Once assigned we will be reaching out
to each of you to support this legislation by both
writing to your elected legislators and seeking
additional support from family and friends.  Stay
tuned as our efforts progress.

Hon. Sherry Davenport, Chair of the
Consolidation and Court Reform, Counsel 
at Arraignment Committee, together with 
Gillian Koerner, President of the New York 
State Association of Magistrates Court Clerks,
recently presented several programs at the
Southern Tier 25th annual local government 
conference at Houghton College.  Together they
developed and piloted a new program to educate
Town and Village municipal officials about the
duties and obligations of the Town and Village
Courts and their personnel.  For too long our 
officials have viewed our courts as no more than
“cash cows” with a minimal understanding of
our obligations.  This program will bridge that
gap and will be made available, as requested, for
use by all of our members in their presentations
before their respective boards.

In closing, if you have any ideas to share
or concerns to relate, I encourage you to please
reach out to us. Our New York State Magistrates
Association is all of us collectively, working 
together, for the betterment of us all.  Let’s stay
strong together.

Cordially,

David Gideon,

President

President’s Message Cont…
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Highlights of the March 24, 2018 Executive
Committee meeting held at the Harbor
Hotel, Watkins Glen, are presented for 

your information:

The Executive Committee of the New York State
Magistrates Association met on Saturday, March
24. Hon. David Gideon was in the chair and the
Secretary, Hon. Tanja Sirago, was present. 

President Gideon welcomed the guests: 
President of the Court Clerk’s Association,
Gillian Koerner, Hon. Kenneth Marbot, Hon.
Thomas DiSalvo, and Hon. John Teixeira to the
meeting. Hon. Thomas Sheeran moved to accept
the minutes. Carried. Hon. Jonah Triebwasser
moved to accept the Treasurer’s Report.  Carried.
Hon. Thomas Dias moved to apply the balance
of 2018 rent of $4,360.00 from the Rent line item
to the Legislative Activity line item. Carried. 

NYSMA held a Skype meeting with Eric Mower
& Associates regarding media relations marketing.
The purpose is to create an awareness of 
the value of the justice courts and to clear 
some misconceptions about the town and village 
courts. President Gideon created a media
relations committee consisting of the following
members: Hon. David Gideon, Chair, Hon.

Dawn Keppler, Hon. Susan Sullivan-Bisceglia,
Hon. Jonah Triebwasser, Hon. Dennis Young,
Hon. David Fuller, Hon. James Evans, Hon.
Sherry Davenport, Hon. David Kozyra and Hon.
Thomas Sheeran. 

NYSMA held a Skype meeting with the Onondaga
County Bar Association regarding a proposal 
to contract with them to manage and provide
continuing legal education programs. This 
contract will have OCBA do all program 
coordination and certification for NYSMA 
attorney members and conference attendees.
Hon. Jonah Triebwasser moved to accept the
Onondaga County Bar Associations proposal to
take over the CLE program and allocate
$6,500.00, $5,500.00 for the contract and
$1,000.00 towards the mileage/hotel/meals for
OCBA staff member to attend the conference.
Carried. Hon. Karl Manne moved to increase the
conference registration fees by $25.00 from
$50.00 to $75.00. Carried. This increase will
help to cover the costs associated with gathering
required information for judicial and legal credits.

The next Executive Committee meeting will be
held on June 2, 2018 at the Copperfield Inn in
North Creek, NY.
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Executive Committee Highlights By Hon. Tanja Sirago

We are asking for submissions to the magazine, whether it is a decision
you have written, news about your County Association or an article you
would like printed. Please send it in digital format along with photos
of yourself and the event to the NYSMA office email address at:
nysma1@gmail. 

Magistrate Magazine Deadline Schedule 2018

2018 Issue Copy to NYSMA office
Fall                      27 July
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Hon. John P. Teixeira retired after 40
Years on the Bench.

Town of Niagara Justice, the Hon.  John P. Teixeira
hung up his robes after serving his community
for forty years! Over 280 guests celebrated 
his retirement at Antonio’s Banquet Center in
Niagara Falls.

Judge Teixeira started his career with 27 years
as a general foreman with Harrison Radiator.
In 1967 he became a constable and later a 
patrolman with the Town of Niagara Police 
Department. He was first elected as Town 
Justice in 1977 and has been reelected ever since,
holding the title of longest serving judge in 
Niagara County.  

Judge Teixeira was a hands-on judge and
throughout his judicial career worked with over
50 district attorneys, public defenders, defense
attorneys, probation officers and court staff. He
had his wife Jackie by his side for 38 years as his
court clerk.

Both he and Jackie deserve an enjoyable, restful
retirement. They just celebrated their 61st 
wedding anniversary, and plan to continue to
spend lots of time with their six children, twelve 
grandchildren, and great grandson!

NYSMA Treasurer Retires

Hon. Amel Jowdy, Mrs. Jackie Teixeira & Hon.
John P. Teixeira

Everyone who worked with Tex during his career.

Over 280 guests celebrated 
his retirement.
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Representatives of the New York State
Magistrates Association were meeting
and greeting town justices, court clerks,

town supervisors, board members and town
clerks at the recent 85th Anniversary Association
of Towns meeting in New York City. SMA
officers and staff answered many questions 
about our courts and our association. Shown in
the photograph, from left to right, are: SMA 
Executive Director Hon. Tanja Sirago (Town of Cairo),
SMA 1st Vice President Hon. Jonah Triebwasser
(Town and Village of Red Hook) and SMA President-
elect Hon. Michael Petucci (Town of Herkimer).

85th Anniversary Association of Towns Meeting 

photo by Vincent Sirago

NYSMA First Vice-President Hon. 
Jonah Triebwasser (Town and Village
of Red Hook) and NYSMA Director Hon.

Susan Sullivan Bisceglia (Village of Wappinger
Falls) recently volunteered at the New York State
We the People high school debate finals at 
Albany Law School.

We the People: The Citizen and the Constitution
is an instructional program on the principles of
the U.S. Constitution and the Bill of Rights for
elementary, middle, and high school students.
The program goal is to promote understanding
of the principles and values on which our political
institutions are based.

Participating schools implement a curriculum
that focuses on promoting citizenship education
and increasing students’ understanding of the
rights and responsibilities of citizenship. Activities
include simulated congressional hearings with
community members as judges and an annual

national competition in which secondary student
teams compete in simulated congressional hearings.

Judge Sullivan Bisceglia served as chief justice of
a panel of three who heard the high school students
and questioned them on their knowledge of 
constitutional principles while Judge Triebwasser
served as bailiff and competition timer.

Volunteers at “We The People” High School Debate
Finals At Albany Law School
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21 Everett Road Extension

Answers to 
Quiz of the Month

Williamson 
Law Book 
Company

790 Canning Parkway • Victor, New York 14564
Phone: 585.924.3400 Email: WLBCo@aol.com
Fax: 585.924.4153 Website: WLBonline.com

Custom printers for New York State Courts
Suppliers of:

Criminal / Civil Case File Folders
Available In:
Letter / Legal
Five Colors

Standard or Custom
Custom Receipt for Fine
Custom Laser Receipts

Legal Forms
Marriage Ceremonies

Parking Tickets

Supplying NYS Courts for over 140 years

On page 59 

1.    T
2.    Judge(s)
3.    T
4.    Judge(s)
5.    T
6.    T
7.    Cannot
8.    OCA
9.    District Attorney
10.  Not Permissible
11.  The Fine Range
12.  Inappropriate
13.  T
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The Village of Valley Stream has dedicated their
new courthouse in honor of NYSMA Past-President
Hon. Robert Bogle. Valley Stream Mayor Ed Fare

noted that Judge Bogle was the longest serving justice in
village history having been village justice for 30 years.
“It’s an honor well deserved,” said the Mayor.

Judge Bogle now serves as Acting Supreme Court Judge
and Supervising Judge of the Nassau County Village and
Town Courts.
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Courtroom Dedicated to Past NYSMA President Bogle

Attending the dedication and shown in the photograph are,
from left to right:  Judge Bogle, Hon. Michael Garcia, New York
Court of Appeals Associate Justice, Supreme Court Justice 
Hon. Thomas Adams, Nassau County Administrative 
Judge and Hon. David Gideon, President New York State 
Magistrates Association.

Ribbon cutting 
(L to R) Nassau County Administrative
Judge Hon. Thomas Adam,Village Trustee 
Dermond Thomas, Valley Stream Mayor 
Edwin A. Fare,  Kathleen Bogle, Jim Bogle, 
Acting Nassau County, Supreme Court 
Justice Hon. Robert G. Bogle, Hempstead
Town Councilman Bruce Blakeman, 
Hempstead Town Supervisor Laura A. Gillen,
Nassau County Executive Laura Curran,
Hempstead Town Clerk Sylvia A. Cabana,
Nassau County Legislator Bill Gaylor.
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Here at the paper we generally cover
felony criminal cases, which are handled
in superior court in local counties.

My visits to what the state refers to as “local”
courts (town, village and city courts) generally
consist of efforts to look at court files and not sit
around to wait for a case to be called.

On Monday, I spent a few hours in Queensbury
Town Court waiting for a child sex abuse 
defendant to have his turn before Justice
Michael Muller in the court’s weekly criminal
court calendar.

I noticed a few trends:

• If Monday was any indication, shoplifters
make up a large portion of the criminal cases
in Queensbury, which makes sense considering
the number of stores and shopping centers we
have. I counted at least five defendants whose
cases stemmed from shoplifting at places like
Walmart, Kmart and the outlets.

• Marijuana is still very popular.

• Lots of people are driving without driver’s 
licenses.

• Many people don’t shower or wear clean
clothes to court. In a small courtroom packed
with people, that leads to a particularly warm,
malodorous situation, especially when many
are going in and out of court to smoke in the

parking lot. To a lot of the defendants, a 
trip to town court isn’t that big a deal, since
they do it quite often. Not to sound preachy,
but a jacket without rips in it and a shower
may help you convince the judge that you are
trying to improve your life.

• Muller is generally an affable and amusing 
fellow on the bench, even when his calendar
has stretched four hours without a break. If 
you want to see some real-life entertainment,
and see where your tax dollars go, a Monday
morning in his courtroom is worth the price of
admission. FYI, it’s free.

Don Lehman covers crime and Warren County
government for The Post-Star. His work can be
found on Twitter @PS_CrimeCourts and on 
poststar.com/app/blogs. This article was reprinted
with permission.

You Won’t Forget A Day In Court By Don Lehman – Glens Falls Post Star
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Congratulations! You have either been elected/
appointed a judge of the New York State Court
System, or appointed a federal judge of the United
States. You have taken your oath/affirmation,1

donned the black robe, and ascended the bench.
Now, for the big questions. Not how to decide a
particular case. No, for the purposes of this
article the big questions now posed to you are:

        What do you do about your social media 
accounts and posts? And, do they result in
your having to recuse in more cases than
the average judge not on social media?

        The answer is “It depends.”

What is the content of the particular social media
post? What is the relation to a case pending 

before the judge, if at all? Who are the “friends”
of the judge on social media, and what is the 
nature of the communications with those
“friends,” if any? These, and other inquiries,
form the basis for evaluating any challenge to 
the social media posts of a judicial officer.2 In 
addition, look to the codes of ethics:

        A judge should maintain and enforce high
standards of conduct and should personally
observe those standards, so that the integrity
and independence of the judiciary may be
preserved . . . . A judge should respect and
comply with the law and should act at all
times in a manner that promotes public
confidence in the integrity and impartiality
of the judiciary.3

“Objection, Your Honor” (To Your Social Media Activity)
By Professor Michael L. Fox

(Michael Fox is an Assistant Professor of Business Law, and Pre-Law Advisor, Mount
Saint Mary College in Newburgh, New York.  He has a Bachelor of Arts (B.A.), from
Bucknell University (summa cum laude & Phi Beta Kappa); Doctor of Law (J.D.)
from Columbia University School of Law (Harlan Fiske Stone Scholar).  He was an 
AV-rated litigator by Martindale-Hubbell when in practice.  He currently serves as Vice
President for the Ninth Judicial District of the New York State Bar Association.  The
opinions and thoughts expressed herein are those of the author alone.)

   1See 28 U.S.C. § 453 (oath of office taken by all U.S. justices and judges); see also N.Y. Const. Art. XIII, § 1 (oath of office taken by
the New York State executive, legislators and justices/judges). It is interesting to note that once the oath is taken and filed along with
the commission, it is a public record, and a judge need not produce a certified copy of same to satisfy a litigant that the oath was
properly taken, and to discharge judicial duties (In re Anthony, 481 B.R. 602, 613–14 (D. Neb. 2012)). It is further interesting to note
that had New Yorkers answered 2017 ballot Proposition 1 in the affirmative, and called for a Constitutional Convention, the delegates
to that convention would have taken the state oath of office. See Notes of Decisions to N.Y. Const. Art. XIII, § 1; Op. Atty. Gen. 202
(1938).

   2While this article does not specifically address the obligations of, and rules governing, attorneys on social media, keep in mind that
there are numerous rules and guidelines to be aware of before embarking on social media. See, e.g., Social Media Ethics Guidelines of
the Commercial & Federal Litigation Section of the New York State Bar Association (updated 2017), www.nysba.org/socialmediaguide-
lines17. For two cautionary tales, see D. Weiss, Penn State Frat Prosecutor Faces Ethics Hearing Over Fake Facebook Page, Texts to Judges,
ABA Journal, www.abajournal.com/news/article/penn_state_frat_prosecutor_faces_ethics_hearing_over_fake_facebook_ page_all
(Aug. 22, 2017); D. Weiss, CBS Fires Lawyer Over Facebook Posts Calling Vegas Shooting Victims Likely ‘Republican Gun Toters,’ ABA
Journal, www.abajournal.com/news/article/cbs_fires_lawyer_over_facebook_comments_calling_vegas_victims_ likely_republ/ (Oct.
2, 2017). Separately, there are concerns about making clear to jurors that, while they are serving and deliberating, they are not to
utilize social media. See U.S. v. Ganias, 755 F.3d 125, 132–33 (2d Cir. 2014).

   3Code of Conduct for United States Judges, Canons 1 & 2(A). See also 22 N.Y. Comp. Codes R. & Regs. §§ 100.1, 100.2(A), 100.3. See
generally, A. Kaufman, Judicial Ethics: The Less-Often Asked Questions, 64 Wash. L. Rev. 851, 854 (1989) (“Indeed, the basic 
rule of the Code of Conduct, the one to which all other rules are mere commentary, reflects this concern: judges should avoid not
only impropriety but also the appearance of impropriety in all things relating to their office”).
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First of all, a judge is not forbidden from having
social media accounts. New York ethics opinions
have specifically held that there is nothing 
inherently improper about a judge utilizing 
social media.4However, these opinions have also
advised that judges should take care concerning
appearances of impropriety, should stay abreast
of changes in technology that may impact 
the judge’s duties under the Rules, and 
should consider whether online connections
and friendships in combination with any other
factors create a circumstance for recusal.5 Judges
should evaluate if they can be fair and impartial
– such as in situations where the contact is 
happenstance or coincidental, similar to being
members of the same professional, civic or social
organizations as an attorney appearing before
them. Indeed, the Maryland Judicial Ethics
Committee once stated it best: “[a]ttorneys are
neither obligated nor expected to retire to 
hermitage upon becoming a judge.”6

What about when a judge affirmatively posts to
social media, and those posts raise eyebrows?
Take the case of an Ohio Supreme Court Justice,
who at the time of his posts was also a candidate
for governor in Ohio, making headlines for two
separate social media posts. In one, he spoke out
against the NFL players who were kneeling 
during the National Anthem, saying he would
“NEVER attend a sporting event where the draft
dodging millionaire athletes disrespected the 
veterans who earned them the right to be on that
field. Shame on you all.”7 In a second post, some

months later, in the wake of the sexual harassment
scandal reaching Sen. Al Franken’s office, the
judge posted what he said was related to the

        national feeding frenzy about sexual 
indiscretions . . . As a candidate for Governor
let me save my opponents some research
time . . . In the last fifty years I was sexually
intimate with approximately 50 very attractive
females . . . . Now can we get back to 
discussing legalizing marijuana and opening
the state hospital network to combat the 
opioid crisis.8

At the time of this writing, there are some calling
for the judge to withdraw from the race for 
governor (which he said he would do in any event
if another potential candidate, whom he named,
entered the race), or even for the judge to step
down from the bench, though no official action
appears to have yet been taken. Because of the
backlash, including from the state’s chief justice,
the social media post was deleted, but the judge
later posted new comments.9 The Ohio Chief 
Justice is quoted as stating: "No words can 
convey my shock, . . . This gross disrespect for
women shakes the public’s confidence in the 
integrity of the judiciary.”10

Then there is the case of a Gwinnett County,
Georgia, magistrate judge. The judge posted on
social media, in the wake of the Charlottesville
protests:

Objection Your Honor Cont…

   4See New York Opinions 08-176 (2009) and 11-125 (2011). See also ABA Formal Op. 462 (2013).

   5Id.

   6SeeMaryland Judicial Ethics Committee Op. Request No. 2012-07 (2012).

   7J. Delk, Ohio Judge Slams Cleveland Browns Players for Protesting During National Anthem, The Hill, http://www.thehill.com/home-
news/347974-ohio-supreme-court-justice-criticizes-cleveland-browns-players-national-anthem/ (Aug. 25, 2017) (the article notes that
the draft ended in 1973, and therefore none of the NFL players are actually draft-dodgers).

   8L. Bever & M. Eltagouri, Ohio Governor Candidate Apologizes for Boasting of Sexual History With ‘50 Very Attractive Females,’ The
Washington Post, www.washingtonpost.com/ news/politics/wp/2017/11/17/ohio-governor-candidate-boasts-of-sexual-history-with-
approximately-50-very-attractive-females/?utm_term=.f4e0214e023c/ (Nov. 18, 2017). The social media post included details 
describing several women such that they might be identifiable, and those descriptions are not repeated here.

   9Id.

   10Id.

Continued on page 12
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        It looks like all the snowflakes have no concept
of history . . . . It is what it is. Get over it and
move on. Leave history alone – those who
ignore history are deemed [sic] to repeat the
mistake [sic] of the past. In Richmond VA all
of the Confederate monuments on Monument
Ave. have people on horses whose asses face
North. PERFECT!11

The judge made a follow-up post comparing the
protesters wanting to take down the monuments
to ISIS destroying history. The chief magistrate
judge initially suspended the judge, making the
following statement:

        As Chief Magistrate Judge, I have made it
clear to all of our judges that the Judicial
Canons, as well as our internal policies, 
require judges to conduct themselves in a
manner that promotes public confidence in
the integrity, impartiality and fairness of the
judiciary, . . . I consider any violation of
these principles and policies to be a matter
of utmost concern.12

The judge later offered his resignation/
retirement.13

Several other incidents – sitting judges, judicial
candidates and nominees posting on all manner

of social and political topics – have made headlines
and raised questions.14 But, in one very recent
matter before the Florida Third District Court of
Appeal, the court addressed a law firm’s petition
for a trial judge to recuse from a case because 
she was Facebook friends with an attorney for 
a non-party who had entered an appearance. 
The firm contended that the judge would be 
influenced by the social media friendship.15 We
know from our earlier discussion that in New York,
and other jurisdictions, the mere occurrence of 
a “friendship” on social media is not sufficient 
to force recusal of a judge – any more than a
“friendship” or “acquaintance relationship” 
that develops through repeated contacts at bar
association and social functions would force 
recusal. A recent news article reported that of the
11 states that have issued rules/guidance for judges
on social media, Florida’s are most restrictive.16

The Third District Court of Appeal, though, in a
decision issued in August 2017, broke with a
prior Florida appellate court ruling and ethics
opinion, finding recusal was not required.

The court first noted that, stemming from 
pre-social media days, “as a general matter, . . . 
‘allegations of mere “friendship” with an 
attorney or an interested party have been deemed
insufficient to disqualify a judge.’”17 The court
then recounted the prior decision of the Fourth

Objection Your Honor Cont…

   11D. Weiss, Magistrate Judge Retires After Facebook Comments About ‘Snowflakes’ and ‘Nut Cases,’ ABA Journal, www.abajournal.com/
news/article/magistrate_judge_retires_after_his_ facebook_comments_about_nut_cases_tearin/ (Aug. 18, 2017).

   12C. O’Brien, Gwinnett Magistrate Judge Suspended Over Facebook Post About Charlottesville, Va. Protesters, Gwinnett Daily Post,
www.gwinnettdailypost.com/local/gwinnett-magistrate-judge-suspended-over-facebook-post-about-charlottesville-va/
article_672ba1c8-07be-5edd-9e67-6a66be9bfc1d.html (Aug. 15, 2017).

   13See D. Weiss, Magistrate Judge Retires After Facebook Comments About ‘Snowflakes’ and ‘Nut Cases,’ supra.

   14For brief descriptions of other instances, see C. Ampel, Watch Your Mouth, Your Honor: Lessons for Judges on Social Media, N.Y.L.J.
(Aug. 28, 2017), www.law.com/newyorklawjournal/almID/1202796679106/?slreturn=20171029093202/.

   15D. Weiss, Appeals Court Considers Removal of Judge Who Is Facebook Friends with Lawyer, ABA Journal, www.abajournal.com/
news/article/appeals_court_considers_removal_of_judge_who_is_facebook_friends_with_lawye/ (July 31, 2017).

   16See D. Weiss, Judge Shouldn’t Be Booted From Case Because of Facebook Friendship with Lawyer, Appeals Court Rules, ABA 
Journal, www.abajournal.com/news/article/judge_shouldnt_be_booted_from_case_because_of_facebook_friendship_with_lawy/
(Aug. 25, 2017).

   17Law Offices of Herssein & Herssein, P.A. v. U. Serv. Auto. Assoc., 229 So.3d 408, 2017 WL 3611661 (Fla. App. 3d Dist. Aug. 23, 2017)
(citing Smith v. Santa Rosa Island Auth., 729 So.2d 944, 946 (Fla. App. 1st Dist. 1998); MacKenzie v. Super Kids Bargain Store, Inc.,
565 So.2d 1332, 1338 (Fla. 1990) (“There are countless factors which may cause some members of the community to think that
a judge would be biased in favor of a litigant or counsel for a litigant, e.g., friendship, member of the same church or religious
congregation, neighbors, former classmates or fraternity brothers. However, such allegations have been found legally insufficient
when asserted in a motion for disqualification”)).
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District Court of Appeal (which cited Florida 
Judicial Ethics Advisory Committee Opinion
2009–20), which held that a judge who was 
Facebook friends with a prosecutor on a case had
to recuse.18 The Herssein court discussed the
Fifth District Court of Appeal decision in Chace
v. Loisel, in which that court held a trial judge 
was required to recuse from a matrimonial action
when the judge sent a friend request to the 
litigant-wife during the pendency of the case
(which the wife did reject), although the Chace
court at the same time cast doubt on the Fourth
District’s Domville holding.19 The Herssein court
held that “‘[a] Facebook friendship does 
not necessarily signify the existence of a close 
relationship.’ . . . ‘some people have thousands of
Facebook “friends.”’20 The Herssein court also
reasoned that "Facebook members often cannot
recall every person they have accepted as ‘friends’
or who have accepted them as ‘friends.”21

Finally, the court stated: “many Facebook
‘friends’ are selected based upon Facebook’s 
data-mining technology rather than personal 
interactions.”22 Therefore, the Herssein court
ultimately concluded as follows:

        To be sure, some of a member’s Facebook
“friends” are undoubtedly friends in the
classic sense of person for whom the 
member feels particular affection and 
loyalty. The point is, however, many are not
. . . . In fairness to the Fourth District’s 
decision in Domville and the Judicial Ethics
Advisory Committee’s 2009 opinion, electronic
social media is evolving at an exponential

rate. Acceptance as a Facebook “friend” may
well once have given the impression of close
friendship and affiliation. Currently, however,
the degree of intimacy among Facebook
“friends” varies greatly. The designation of
a person as a “friend” on Facebook does not
differentiate between a close friend and a
distant acquaintance. Because a “friend” on
a social networking website is not necessarily
a friend in the traditional sense of the word,
we hold that the mere fact that a judge is 
a Facebook “friend” with a lawyer for a 
potential party or witness, without more,
does not provide a basis for a well-grounded
fear that the judge cannot be impartial or
that the judge is under the influence of 
the Facebook “friend.” On this point we 
respectfully acknowledge we are in conflict
with the opinion of our sister court in
Domville. Petition denied.23

It appears from a recent news report that the law
firm has now appealed the matter to the Florida
Supreme Court,24 although as of the time of this
writing there is no indication of a further appeal
or decision on Westlaw.

There have been two interesting opinions/
proceedings in New York State. In 2013, a New
York State judge asked the Advisory Committee
on Judicial Ethics whether the judge had to 
recuse from a criminal trial at the request of the
defendant’s attorney or the defendant because the 

Objection Your Honor Cont…

   18Herssein, 2017 WL 3611661, at *2 (citing Domville v. State, 103 So.3d 184 (Fla. App. 4th Dist. 2012); Fla. JEAC Op. 2009–20 (Nov. 17,
2009)).

   19Herssein, 2017 WL 3611661, at *2–3 (citing Chace v. Loisel, 170 So.3d 802, 803–04 (Fla. App. 5th Dist. 2014)).

   20Herssein, 2017 WL 3611661, at *3 (citing Sluss v. Commonwealth, 381 S.W.3d 215, 222 (Ky. 2012); State v. Madden, No. M2012-02473-
CCA-R3-CD, 2014 WL 931031, at *1–2 (Tenn. Crim. App. Mar. 11, 2014)).

   21Herssein, 2017 WL 3611661, at *3 (citing Furey v. Temple Univ., 884 F. Supp. 2d 223, 241 (E.D. Pa. 2012); Slaybaugh v. State, 47
N.E.3d 607, 608 (Ind. 2016)).

   22Herssein, 2017 WL 3611661, at *4.

   23Id.

   24See Law Firm Asks: Does Facebook Friendship Disqualify Judge?, CBS News, http://www.dfw.cbslocal.com/2017/10/18/does-face-
book-friendship-disqualify-judge/ (Oct. 18, 2017).

Continued on page 14
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judge was Facebook friends with the parents or
guardians of minors allegedly affected by the 
defendant’s activities.25The opinion held Facebook
friend status alone was not sufficient for recusal,
and the judge’s impartiality was not reasonably
in question. There was thus no appearance of
impropriety.26 Per the opinion:

        The Committee believes that the mere status
of being a “Facebook friend,” without more,
is an insufficient basis to require recusal.
Nor does the Committee believe that a
judge’s impartiality may reasonably be 
questioned (see 22 NYCRR 100.3[E][1]) or
that there is an appearance of impropriety
(see 22 NYCRR 100.2[A]) based solely 
on having previously “friended” certain 
individuals who are now involved in some
manner in a pending action . . . . As 
the Committee noted in Opinion 11-125,
interpersonal relationships are varied, fact-
dependent, and unique to the individuals 
involved. Therefore, the Committee can 
provide only general guidelines to assist
judges who ultimately must determine the
nature of their own specific relationships
with particular individuals and their ethical
obligations resulting from those relationships.
With respect to social media relationships,
the Committee could not “discern anything
inherently inappropriate about a judge 
joining and making use of a social network”
(Opinion 08-176). However, the judge
“should be mindful of the appearance created
when he/she establishes a connection with
an attorney or anyone else appearing in the
judge’s court through a social network . . .
[and] must, therefore, consider whether 
any such online connections, alone or in
combination with other facts, rise to the
level of a . . . relationship requiring disclosure
and/or recusal” (id.). If, after reading 

Opinions 11-125 and 08-176, you remain
confident that your relationship with these
parents or guardians is that of a mere 
“acquaintance” within the meaning of 
Opinion 11-125, recusal is not required.
However, the Committee recommends that
you make a record, such as a memorandum
to the file, of the basis for your conclusion . . .27

In December 2016, the New York State Commission
on Judicial Conduct issued its determination 
in a rather extreme case – In re the Proceeding 
Pursuant to Section 44, Subdivision 4, of the 
Judiciary Law in Relation to Lisa J. Whitmarsh, a
Justice of the Morristown Town Court, St. Lawrence
County.28 In that case, the town justice had posted
comments to Facebook concerning an ongoing
prosecution before a different town court. The
posts were made between March 13 and March
28, 2016. The determination set forth, in part, the
following, which is quoted at length because of its
importance to the subject of this article:

        Respondent had approximately 352 Facebook
“friends.” [sic] Respondent’s Facebook 
account privacy settings were set to “Public,”
meaning that any internet user, with or
without a Facebook account, could view
content posted on her Facebook page . . . On
March 13, 2016, respondent posted a 
comment to her publicly viewable Facebook
account, . . . criticizing the investigation and
prosecution of [defendant]. Respondent
commented, inter alia, that she felt “disgust
for a select few,” that [defendant] had 
been charged with a felony rather than 
a misdemeanor because of a “personal
vendetta,” that the investigation was the
product of “CORRUPTION” caused by
“personal friends calling in personal favors,”
and that [defendant] had “[a]bsolutely” no
criminal intent . . . Respondent’s post also

Objection Your Honor Cont…

    25See New York Opinion 13-39 (2013).

   26Id.

   27Id.

   282016 WL 7743777 (N.Y. Com. Jud. Cond. Dec. 28, 2016)
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referred to her judicial position, stating,
“When the town board attempted to remove
a Judge position – I stood up for my Co-
Judge. When there is a charge, I feel is an
abuse of the Penal Law – I WILL stand 
up for [DEFENDANT]" [sic] [emphasis in
original] . . . Other Facebook users posted
comments on respondent’s Facebook page,
commending respondent’s statements in her
post of March 13, 2016, and/or criticizing
the prosecution of [defendant]. The first
Facebook user to comment was Morristown
Town Court Clerk [ ], who posted the 
following on March 13, 2016, at 7:58 AM:
“Thank you Judge [ ]! You hit the nail on the
head.” Respondent did not delete the court
clerk’s comment, which was viewable by 
the public . . . On March 23, 2016, a 
local news outlet posted an article on its
website reporting on respondent’s Facebook
comments . . . and re-printed respondent’s
Facebook post of March 13, 2016, in its 
entirety . . . On March 28, 2016, respondent
removed all postings concerning the [ ] 
matter from her Facebook page after receiving
a letter from [the] District Attorney [ ] 
questioning the propriety of her comments
and requesting her recusal from all matters
involving the District Attorney’s office.29

The Commission determined that the respondent
town justice had “violated Sections 100.1,
100.2(A), 100.2(C) and 100.3(B)(8) of the Rules
Governing Judicial Conduct . . . and should 
be disciplined for cause, pursuant to Article 6,
Section 22, subdivision a, of the New York State
Constitution and Section 44, subdivision 1, of 
the Judiciary Law.”30 The Commission further
determined that posts to Facebook are public, 
cannot be considered private in any sense, and

“[a]ccordingly, a judge who uses Facebook or any
other online social network ‘should . . . recognize
the public nature of anything he/she places on a
social network page and tailor any postings 
accordingly.”31 The Commission rightfully
pointed out that:

        [w]hile the ease of electronic communication
may encourage informality, it can also, as we
are frequently reminded, foster an illusory
sense of privacy and enable too-hasty 
communications that, once posted, are 
surprisingly permanent. For judges, who 
are held to “standards of conduct more 
stringent than those acceptable for others” .
. . and must expect a heightened degree 
of public scrutiny, internet-based social 
networks can be a minefield of “ethical 
traps for the unwary.”32

Ultimately, the town judge was given an admonition
as a sanction.

Finally, there is the very recent case out of the
Town of Floyd (Oneida County). There, the town
justice, who had been serving since 1999, agreed
to resign on December 31, 2017, as part of a 
stipulation with the New York State Commission
on Judicial Conduct. At the time of this writing,
the resolution of the matter was newly reported,
and not much detail was available. However, it
appears that the judge (who also served as a 
justice in two village courts), “conveyed bias in
favor of law enforcement and against a political
organization,” and also criticized gun regulations,
on Facebook.33 More detail was not available, 
although the remarks, it was reported, were made 

Objection Your Honor Cont…

    29Id.

   30Id.

   31Id. (citing N.Y. Opinion 08-176).

   32Id. (citing, inter alia, J. Browning, Why Can’t We Be Friends? Judges’ Use of Social Media, 68 U. Miami L. Rev. 487, 511 (2014)).

   33J. Velasquez, Town Justice Resigns After Probe of His Facebook Remarks, N.Y.L.J., www.law.com/newyorklawjournal/sites/newyork-
lawjournal/2017/12/18/town-justice-resigns-after-probe-of-his-facebook-remarks/ (Dec. 18, 2017).

Continued on page 16
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in November.34 The outcome in this case was
more severe than that in the Morristown Town
Court matter above. In the Town of Floyd 
matter, the judge also agreed “to neither seek 
nor accept judicial offices in the future.”35 The
Commission’s administrator provided a short
statement, which sums up this article perfectly,
and should be taken to heart by all elected and 
appointed judges: “On social media as anywhere,
a judge must uphold the integrity and impartiality
of the judiciary, and avoid conduct that conveys
or appears to convey bias for or against particular
political, religious or other groups.”36

In conclusion, although judges can use social
media, and certainly may have “friends” both on
and off social media, judicial officers (as well as
candidates for judicial office, judicial nominees,
and attorneys), should be very cautious when it
comes to social media friendships and postings.37

Judges and attorneys are not only private citizens,
they are also public officers, officers of the court,
and under oath to uphold the integrity and 
impartiality of the law and the justice system.
That requires more than a passing thought before
hitting “Tweet” or “Share.”38 

(Reprinted with permission from: New York State
Bar Association Journal, March/April 2018, Vol.
90, No. 3, published by the New York State Bar 
Association, One Elk Street, Albany, NY 12207. )

Objection Your Honor Cont…

    34Id.

   35Id.

   36Id.

   37 Judges should further be cautious before using social media or the internet to research cases, attorneys, parties or potential jurors.
For a full discussion, see recent ABA Formal Opinion 478 (Dec. 8, 2017) (citing, inter alia, Rule 2.9(C) of the Model Code of Judicial
Conduct, which prohibits online research and information gathering about a juror or party).

   38 As stated by the Gwinnett County Chief Magistrate Judge in accepting the resignation of one of the judges discussed above: “My
decision to accept Judge [ ]’s resignation is not a comment on his personal opinions; he is entitled to those, . . . While, thankfully,
our Constitution protects the right of all citizens to express their opinions, Judges are held to a more stringent standard by 
the Judicial Canons.” T. Estep, Gwinnett Judge Resigns After Controversial Confederate Monument Posts, The Atlanta Journal-
Constitution,www.ajc.com/news/local-govt-politics/gwinnett-judge-resigns-after-controversial-confederate-monument-posts/
eO1o7wMa0zUNoa7IGz4YZK/ (online, Aug. 16, 2017).
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It is a happy ceremony to be welcoming
newly-appointed, newly-elected judges of
our courts, including all those judges who

have been re-elected and re-appointed. For those
in the infancy of your judicial careers, let me
offer the following advice:

1. First, everyone is going to call you Your Honor,
or Judge, at least to your face, and laugh at your
witty remarks. Don’t get sucked into believing
that this is happening because you are especially
brilliant or you are a special person. Just because
you wear a black robe at work and lawyers 
seem to defer to you and call you Your Honor
shouldn’t cause you to come down with that
dreaded disease - robitis.1

2. Second, remember you are a judge all the time,
not only when you are in court, but elsewhere.
For example, if you are stopped while driving
home after a party and given a DUI, that could
be a career ender. Suppose you are at a gathering
and someone tells an off-color or otherwise 
inappropriate joke to a small group you are in
and you simply let it pass. Well, if someone else
there knew you were a judge and thought you
were endorsing a racist or homophobic comment,
you might later be offering an explanation to 
the Commission on Judicial Conduct. The line
between public and private behavior is murky.

3. By the same token, as a judge you are responsible
for virtually everything that transpires in your
courtroom or under your watch. The actions 
of your staff reflect upon you and upon the 
administration of justice, so you should carefully
monitor things. Something as seemingly trivial

as a clerk’s display of knicknacks and personal
items could be deemed offensive to some.

4. Be respectful of lawyers and litigants and be
patient as well. It's not an easy job getting up in
court and presenting a position. Try not to try
the lawyer’s case. It may be a waste of time to
hear arguments about a point of law on which
we have already made up our minds, but I think
we do owe it to lawyers to allow them to chart
their course.2

5. Don’t talk so much. As a trial judge, you are
obliged to respond to evidentiary objections and,
of course, to render orders and decisions. But,
beyond that, many judges seem to supply endless
barrages of commentary throughout a trial or
hearing or even throughout a motion calendar.
Such chatter is unnecessary, undignified and
more likely to get you in trouble if thoughtless
words have a habit of tumbling out of your
mouth. You are not being paid to express your
personal or political views on matters of 
public interest. Also, be leery of humor. What
you believe is a witty riposte may to others, 
especially those captive in your courtroom, 
appear to be boorish. 3

6. Take some time before sending your first
opinion in for publication. Have a trusted senior
colleague go over it with you before releasing it
to the legal community. You will be carefully
judged by this initial work, so take your time.

7. Don’t spend your lunch hour in chambers.
Have lunch with your colleagues and exchange 

Tips For New Judges By Hon. David B. Saxe

   1See generally, Lavine, “Practical Tips for New Judges Making the Transition to The Bench,” 48 Judges Journal / Winter, 2009, p. 14 

   2See Devitt, “Ten Commandments for the New Judge,” 82 F.R.D. 209 (1979)

   3Lavine, supra note 1 at 17; See also Saxe, “Not a Time for Humor,” The National Law Journal, August 14, 1989, p. 13 (Podium)

Continued on page 18
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war stories. You may pick up some valuable 
advice at these gatherings. Also, judging is 
solitary work; it’s helpful to feel like part of a
community even if it’s only for a short time 
during the middle of the day.

8. If things seem to get heated in your courtroom,
and you feel the temptation to deal with a 
somewhat over-the-top lawyer through a 
contempt citation, think twice. Take a break; 
call for a brief adjournment and walk off the
bench. When you return, more collected, you
may be surprised to find that you have a 
more focused way of dealing with the problem.
Holding lawyers or parties in contempt often
says more about the judge’s inability to control
and monitor a courtroom than about the lawyer
or the party cited.

9. Don’t be afraid of reversal. It is dismaying 
to all new judges to find that one of your 

prized decisions has been reversed by an 
appellate court. But, reversal or modification 
can keep our ego in check and also it serves an
educational function.

10. Finally, and perhaps the most important 
gem I can give you: when seated in court, take
your time getting up from your plush chair. If
you get up too quickly, you may hear that
dreaded sound of a silk robe being ripped apart
when it gets stuck under the metal wheel on the
bottom of your chair.4

DAVID B. SAXE is a retired associate justice

of the Appellate Division, First Department.

He is currently a partner in the law firm of

Morrison Cohen LLP in Manhattan.

Tips For New Judges Cont…

   4Saxe, “Tips to New Trial Judges,” The Judges Journal, vol. 34 no. 1, p. 38 (Winter 1995) 

Judicial Robes
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Manufacturers of: Clerical Apparel • School Uniforms 
• Pulpit Choir •Judicial Robes & Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*
Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com    www.churchrobesstore.com
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Your NYSMA store is back!
ITEM #           DESCRIPTION            PRICE 

    1            2018 WINDOW DECAL                        $1.25

    2            MOTORCYCLE STICKER                   $1.25

    3            COFFEE MUG 12oz                              $8.00

    4            TRAVEL MUG with NAME                 $10.00

    5            TRAVEL MUG white                            $10.00

    6            TRAVEL MUG silver                            $10.00

    7            TOTE BAG with zipper                        $25.00

    8            UMBRELLA                                          $20.00

    9            LAPTOP CASE                                      $39.00

    10          NYSMA PEN                                         $3.00

    11          GOLF TOWEL                                      $8.00

    12          WALL CLOCK 12 inch                          $20.00

    13          NYSMA LAPEL PIN                             $8.00

    14          PORTFOLIO w/ CALCULATOR          $35.00

    15          BADGE WITH CASE silver                  $105.00

    16          BADGE WITH CASE gold                    $105.00

    17          BADGE WITH CASE custom               $14.00

    18          OGIO GOLF BAG w LOGO                  $10.00

    19          TAPE MEASURE w LOGO                  $5.00

    20          “JUDGE IN TRAINING” BIB              $8.00

ITEM #           DESCRIPTION            PRICE

    21          POLO w POCKET                                 $17.00

    22          POLO w/o POCKE                                $17.00

    23          MOISTURE WICKING POLO             $20.00

    24          NYSMA T-SHIRT                                  $10.00

    25          NYSMA T-SHIRT w POCKET             $10.00

    26          SHORT SLEEVE OXFORD                  $36.00

    27          LONG SLEEVE OXFORD                    $38.00

    28          SWEATSHIRT                                       $17.00

    29          HOODIE                                                $26.00

    30          SWEAT PANTS                                     $24.00

    31          DENIM LONG SLEEVE SHIRT          $39.00

                  WOMEN’S

    32          POLO w POCKET                                 $17.00

    33          POLO w/o POCKET                              $17.00

    34          MOISTURE WICKING POLO             $20.00

    35          NYSMA T-SHIRT w POCKET             $10.00

    36          NYSMA T-SHIRT w/o POCKET           $10.00

    37          SHORT SLEEVE OXFORD                  $36.00

    38          LONG SLEEVE OXFORD                    $38.00

    39          SWEATPANTS                                      $24.00

ORDER FORM

NAME________________________________________  ADDRESS________________________________________________________

PHONE NUMBER_______________________________ EMAIL___________________________________________________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITIY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITIY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITIY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITIY_____________________

LIKE US ON FACEBOOK – BEGGAR PROMOTIONS LLC WWW.BEGGARPROMOTIONS.COM
MAIL FORM TO P.O. BOX 17 FAIR HAVEN, NY 13064 ~OR~ EMAIL TO BEGGARPROMOTIONS@GMAIL.COM
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Alison DeFrank, a student at the College of
Saint Rose came to the Town of Liberty
Justice Court to observe how a court

“works.” This was an assignment from Professor 
Al Chapleau, a frequent lecturer to town and 
village justices. In connection with her visit, she
wrote the following article.

I think the observations she made would be of interest
to town and village justices throughout the state.

Very Truly Yours,
Hon. Harold J. Bauman
Town of Liberty Justice

Past-President, NYSMA

The town of Liberty, New York, lies hidden
where the Catskill Mountains meet the Hudson
Valley. This is the town where I grew up, just 20
minutes from the original site of the 1960’s
music festival, Woodstock, only 90 miles from
New York City and a couple of hours from the
state capital, Albany. Liberty is a sleepy town
filled with families which have either been here
for generations or families which immigrated
here from other countries and far away places.
The town has little serious crime. Like  most of
the United States, Liberty is plagued with drug
abuse and poverty. The average crimes tried in
the court hearing that I attended were traffic 
violations or drug related.

Honorable Harold Bauman is the Town Justice
of Liberty. He attended Brooklyn Law School.
Justice Bauman invited me to his office before
court began where we discussed the steps of the
criminal justice system and how they fit in with
the criminal court I would be observing that day.
He explained to me that some of the defendants
I would be seeing would be attending court for
their first appearance while others were receiving
their preliminary hearing, arraignment, sentencing
and/or appeals and release. Justice Bauman 

explained to me that most of these cases, of
course, do not go to trial. I have read the 
textbooks, taken the tests and written the papers
assigned to me, but an actual court session was
about to happen and it was going to be a true 
testament to everything that I have learned.

Justice Bauman and I walked into the criminal
courtroom together, and someone said “All rise
for honorable Justice Harold Bauman.” The
whole room of people stood and he  graciously
asked them to sit (I couldn’t find a seat fast
enough; I was not expecting that). I looked
around at the group of people huddled in the
dated downstairs courtroom. There were at least
30 people in the room. Some looked nervous, but
many looked at home. There was an overall
stench that wafted around the room. It smelled
of homeless or hardworking people mixed with
old coffee and stale cigarette smoke. Justice 
Bauman stopped before his chair and said,
“Now, you all know what I am going 
to say, don’t you?” I thought, “No…” They all
knew. Everyone muttered with him or snickered,
“All cell phones should be turned off and put
away.” This crowd of people seemed to know the
entire drill.

Court began and names were called. Justice 
Bauman met with nearly 20 defendants on that
day. Many of the cases were read through quickly
and people were in and out of the room at a
steady rate. The second defendant called to the
stand that day was a 43 year old, white male. 
He was charged with a DWI and had his own 
attorney present. Justice Bauman reviewed his
case and determined his next court date. This
would allow more time for the defense and the
prosecution to negotiate. The defendant was 
permitted the use of his license to get to and
from his job one town over from Liberty. This
came as a surprise to me; I didn’t realize or even
consider the job held by a defendant. The court
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Reflection Paper: Town of Liberty, NY Justice Court
By Alison DeFrank
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was willing to negotiate a deal allowing the 
defendant to get to work so he would not lose
his job even though his case was still being 
resolved. I saw mercy dispensed by Justice 
Bauman and the United States justice system
that I was not expecting with each case.

Many of the defendants in the room had been there
before, each for something such as harassment,
drug abuse, traffic violations, property damage,
etc. Some were criminal offenses, but not serious.
Justice Bauman heard the defense counsel’s
points then heard from the DA. For the most
part, this small local court was on the same page.
Whatever the defense said, the DA typically 
already had word of and was prepared to negotiate.
The defense then urged his client to take the plea
by either taking them to the side and explaining
or by just saying it out loud to them. As I
watched the exchange among the defense counsel,
DA, and defendant, the workings of the system
began to click. The experience showed me a lot of
what we’ve been learning about in class in action.

Before walking into the courtroom, Justice 
Bauman informed me that most of the defendants
we would encounter would be assigned a defense
counsel and that he was waiting downstairs.
From this information, I gathered that that
meant many of the defendants could not afford
an attorney. When we reached the courtroom,
the defense counsel had a stack of manilla folders
waiting on a table. The stack was as large as the
stack of files waiting for the judge to read.
Nearly every defendant I saw that day had a
manilla folder with their name on it. These 
defendants trust their assigned counsel with
their cases; they trust this stranger (basically)
with all they have because for most of them, this
is all they have. I noticed throughout the session
that the defense attorney typically had contact
with their defendants after their initial appearance.
He informs them of everything they need to do
and he takes care of them as best he can. This, I
was not expecting. It is common knowledge that
the defense counsel who is assigned to cases by
the state are not exactly in the best situation.
They are called upon as a constitutional right 

to all citizens, but are given only a  limited
amount of time and resources per case. Perhaps
because the Town of Liberty is a local court, 
circumstances are different, but, for the most
part, the assigned defense counsel I witnessed
was very good. The defense attorney cared for
his defendants, he knew many of them on a first
name basis and tried his best to give them the
best case scenarios. 

A vast majority of the cases called upon in the
justice court were adjourned to a later date. This
could be in order to give the defense more time
with the case or the DA more time to negotiate.
Sometimes, the late court date was given to
allow a defendant some more time to earn some
money to pay a fine, or in one case, allow them
to have more time in a rehabilitation program 
before their case was resolved and sentencing
occurred. This experience showed me a lot of
what we’ve been learning about in class in 
action. Though at a very local and small level,
this experience was very helpful to me as a
student. I was able to learn that the goal of the
court is not to punish harshly, but to serve justice
and create a lesson in order to reduce crime.

Hon. Harold J. Bauman
Town of Liberty Justice

Past-President, NYSMA

Alison DeFrank
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There is precious little evidence that …… judges
consider a person’s ability to pay bail, even though
New York’s bail statute requires that the ‘financial 

resources’ of the defendant be taken into account.” (Lippmann,
2017, p.44)

In October 2017, a Dutchess County man named 
Christopher Kunkeli was arrested on shoplifting charges.
At his arraignment, Mr. Kunkeli’s bail was set at $5,000.
With an income of approximately $10,000 per year, he was
unable to afford his bail and was subsequently confined in
the Dutchess County Jail for more than a month before his
post-plea release.

Later, at a court hearing examining Mr. Kunkeli’s pretrial
treatment, the Dutchess County public defender representing
him posited that “judges in Dutchess County normally set
bail in a defendant’s case without inquiring into whether
the defendant has the ability to pay the bail amount.”  
Another attorney observed that a judge’s failure to make
such an inquiry “often results in the pretrial incarceration
of indigent defendants solely because they are without 
financial resources to afford bail.”  

In January 2018, State Supreme Court Justice Maria G. Rosa
ruled in Kunkeli v. Anderson that “the failure of a court 
imposing bail … to consider an individual’s ability to pay
that bail is a violation of the due process and equal protection
clauses of the New York State Constitution and the United
States Constitution.” 

Judge Rosa also ordered that “when imposing bail the court
must consider the defendant’s ability to pay and whether
there is any less restrictive means to achieve the State’s 
interest in protecting individuals and the public and to 
‘reasonably assure’ the accused returns to court.”

In this case, Judge Rosa did not rule on the appropriateness
of the bail amount imposed, or even on the appropriateness
of setting an unaffordable amount of bail; rather, she focused
“only as to the propriety of the failure to consider whether
Mr. Kunkeli had the ability to pay the sum of bail set.”

Bail decision-making: A brief review
In New York, the objective of imposing bail at arraignment
is not to punish defendants, but rather to assure their 
appearance at subsequent court dates. However, the history
of bail decision-making in the state reveals a widely held
consensus that many poor people are unjustly incarcerated

simply because they cannot afford the cash-based bail 
imposed upon them. 

In 1961, the now prestigious Vera Institute of Justice (Vera)
was established in New York City to counter the unjust
confinement of poor people unable to afford such judicially-
imposed amounts of bail. The Manhattan Bail Project, the
organization’s first demonstration project, was initiated to
provide information to judges that would enable them to
release defendants without a bail bond.

During 1964 and 1965, as one bail historian reports, 
Congressional hearings “created a presumption in favor of
releasing defendants on their personal recognizance and
also set forth a series of conditions that were to be used to
structure pretrial release to the needs of the individual
defendant.” (Thomas, 1976, p. 7)  

Over the past 60 years, governmental agencies and 
community-based organizations in New York and 
elsewhere have used pretrial reforms such as bail schedules,
police citation release, community bail funds, pretrial service
agencies, diversion programming, and practice standards
to avoid the pretrial detention of cash-strapped defendants.

Some states, including Alaska, Kentucky, Massachusetts,
New Jersey, and Washington D.C., have largely abandoned
the use of cash bail, replacing it with such mechanisms as
risk-need assessments and court date notification systems,
each aimed at avoiding or reducing the pretrial confinement
of defendants who cannot afford such bail.

A 2017 Vera research report observed, “Under New York
law, judges have nine forms [of pretrial release] to choose
from, including ‘alternative’ forms such as partially secured
or unsecured bonds that require little or no upfront payment
to secure a person’s pretrial release. The traditional 
practice in the courts, however, is to impose only the two
most onerous forms of bail: cash bail and insurance company
bail bond.” (Rahman, 2017, p. 2)

What judges can do
In April 2018, the New York State Bar Association (NYSBA)
released a report on the availability of counsel at a defendant’s
first court hearing that recognizes, inadvertently at least,
the solitude that judges often experience at bail hearings,
especially those convened in off-hours, late at night, or
early in the morning.  (Wallach, 2018)

Judging a Defendant’s Ability to Pay Bail: 
What Kunkeli vs. Anderson Might Mean for Local Judges 
in New York State
By the Hon. Russ Immarigeon*
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Prosecutors are rarely present. Public defenders or private
counsel are also absent in many cases, although the
NYSBA describes important, but mixed-result efforts
counties are making so that defense attorneys are readily
available. Community-based bail funds are rare, and 
effective pretrial service agencies are often absent, especially
in many rural counties.

In Dutchess County, the Kunkeli case has caused no changes,
apparently, in day-to-day courtroom practice. However, the
NYSBA notes that the public defender’s office already has
three full-time arraignment attorneys, who appear at an
exceedingly high percentage of defendant first appearances.
The county also has a much-praised pretrial services agency.

So, Dutchess County judges, even without asking, already
have access to at least some information about how much
bail a defendant can afford. But the Dutchess County Jail
is severely overcrowded with a significant number of 
pretrial detainees. How many of them are being detained
simply because they cannot afford bail?

Notably, the Kunkeli decision highlights two generic questions
for town and villages court justices: First, how to assess a
defendant’s ability to afford cash-related bail; and, second,
how to identify less restrictive options that can still assure
a defendant’s appearance at scheduled court hearings.  

Bail-related reforms in New York State over the past six
decades have already laid the foundation for determining
what, if any, cash bail options are appropriate. These 
reforms, including the recent requirement that two forms
of bail be imposed in each case, have all centered on an 
understanding that too many low-income defendants 
are detained without being convicted simply because they
cannot afford cash-based bail. 

“In cases where release on recognizance is not appropriate,”
the Vera report suggests, “courts should consider introducing
an independent assessment at arraignment of a person’s
ability to pay bail. That assessment would consist of an
interview with the defendant to gather information about
income, financial obligations, and potential obligors.”
(Rahman, 2017, p. 27)

Such independent assessments are unlikely to occur, at
least within the short term, in many town and village
courts. Local courts lack funding for such services; 
probation departments are not necessarily prepared to 
conduct them in a timely manner; independent pretrial
service agents are often not available; and prosecutors and
defense attorneys generally do not have the funding or
staff for such investigations.

Still, local judges might take any of the following practical
steps to improve their ability at arraignment to assess a
defendant’s ability to pay bail:

    •  ask defendants about their ability to pay any amount
of bail;

    •  ask prosecutors, defense attorneys and law enforcement
officers to provide affordability-related information;

    •  consider more frequent use of release on recognizance
and release under supervision;

    •  reassess cases where setting bail may result in pretrial
detention simply because of a defendant’s inability to
pay imposed amounts of bail;

    •  make greater use of unsecured surety or appearance
bonds that require no upfront cash from defendants
or their families;

    •  consider greater use of other more-stringent-than-
release or less-restrictive-than-detention options currently
available in New York’s criminal procedure law;

    •  improve arraignment data collection forms to include
all bail-setting options available in the state; and

    •  collect statistics on their use of various bail and release
options and their consequences.

Judicial education and training on this topic might also be
helpful: 
    •  review the existing history, decision-making options,

current practices, and standards for bail-setting in 
New York State and other states; 

    •  examine the diminishing use of cash bail in a growing
number of states;

    •  ask the Office of Court Administration (OCA) to update
its judicial training on bail-setting to include current
reform proposals, shifting practices, and research 
results in New York State and elsewhere; and

    •  urge state and county magistrate groups to hold 
regular discussions on bail-setting, the affordability
of bail, and alternative bail options.

Avoiding cash
Instead of relying on cash bail, judges can adopt other
means to assure that defendants appear in court on their
assigned dates. 

In Multnomah County, Oregon, for example, computer-
placed notification calls reduced failure-to-appear (FTA)
cases by as much as 45%. In Nebraska, reminder postcards
sent to misdemeanor defendants in 14 counties reduced
FTA rates at statistically significant levels. In Colorado,
live-caller telephone contacts decreased FTA rates by 43%
among notified defendants. In Flagstaff, Arizona, direct
calls to defendants lowered FTA rates by 12%. (Bernal, 2018)

In New York City, the OCA assisted with another recent
study that examined both the high rate of defendants who
failed to make court appearances and the alternatives to
arrest that would bring them into compliance. 

Judging a Defendant’s Ability to Pay Bail: Cont…

Continued on page 40
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The following officers of the SMA will be elected at the Annual Conference

PRESIDENT ELECT • THREE VICE-PRESIDENTS 
FOUR 3 YEAR DIRECTORS & ONE 1 YEAR DIRECTOR • TREASURER

The SMA Nominating Committee seeks members in good standing (sitting Town or Village Justices) for
these positions. Association members are asked to complete the form below, submit a current resume and 
indicate why the judge(s) would be suitable candidate(s)for a leadership position in the SMA and return to:

Hon. Sherry Davenport — Chairperson, Nominating Committee
NYS Magistrates Association — 163 Delaware Ave., Suite 108, Delmar, NY 12054

Deadline: August 28, 2018              Nominations will not be accepted after this date

NOMINEE INFORMATION

Name:________________________________________ Position of: __________________________________

Present Judicial Title: ______________________________________________________________________

Municipality: Town/Village of: ______________________________________________________________

Address: __________________________________________________________________________________

Submitted by: (name of member): ____________________________________________________________

Please attach candidate(s) resume(s)

What’s Expected of New Directors

Four Directors of the Association will be elected at the Annual Meeting. The term of a 
Director is three years. Occasionally, a vacancy requires that an additional Director must also
be elected to complete a partial term. 

Each Director will be expected to attend all five Executive Committee meetings which are
held each year.  Two of these meetings are held during each Annual Conference. The first is
held in the afternoon on the Sunday on which the conference begins. The second conference
meeting (which, of course, is the first meeting for Directors newly-elected during the conference)
is held in the morning of the Wednesday on which the conference concludes.

Additionally, a Saturday Executive Committee meeting is held each December, March/April
and June at various locations throughout the state.  These locations are selected by the President.
Travel costs relating to the three Saturday meetings, including applicable lodging, will be 
reimbursed by the Association.

Each Director will be assigned to one or more of the Association’s committees by the President
and will be expected to participate as directed by the committee(s) chair(s). 
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Niagara Falls State Park

Cave of the Winds $19
Niagara Falls State Park, Goat Island
Niagara Falls, NY 14303 | (716) 278-1730
niagarafallsstatepark.com
Get in touch with nature, quite literally, on the Cave of the Winds
and enjoy breathtaking one-of-a-kinds views! Don your rain poncho
and souvenir sandals, both provided, and take an elevator ride
down to the base of the Bridal Veil Falls. Follow wooden walkways
along the Niagara River to the Hurricane Deck and feel tropical
storm-like conditions from the rushing Falls. Seasonal. X

Maid of the Mist Boat Tour    $19.25 
Niagara Falls State Park, Prospect Park
Niagara Falls, NY 14303 | (716) 284-8897
Maidofthemist.com
This world famous scenic boat tour of the American and Canadian
Falls is a spectacular half hour ride but the memory lasts a lifetime.
Access the tour via the Observation Tower elevator at Prospect Point
in the State Park. Waterproof rain poncho is provided. Seasonal. X

Niagara Adventure Theater $12
Niagara Falls State Park, Prospect Park
Niagara Falls, NY 14303 | (716) 278-5040 | 866-750-4629
niagaramovie.com
Witness Niagara Falls’ incredible stories and history that would otherwise
take a lifetime to experience. Discover the thundering Falls from a
completely new and exhilarating perspective, and plunge over
them with history’s daredevils. Shows run hourly, multilingual. X

Niagara Falls State Park Visitor Center
Niagara Falls State Park, Prospect Park
Niagara Falls, NY 14303 | (716) 278-1796
niagarafallsstatepark.com
Information Center, ticketing, gift shop, food and home to the 
Niagara Adventure Theater. Footpaths lead from the center to every
area of the park and the Niagara Scenic Trolley departs from near
the center. X

Niagara Gorge Discovery Center
Niagara Falls State Park
Niagara Falls, NY 14303 | (716) 278-1070
niagarafallsstatepark.com
Since the Ice Age ended the Falls have been the scene of constant
change. Through interactive displays you'll see how plant and animal
life developed and how rivers and lakes were created. Seasonal. X

Niagara Gorge Trailhead Building
Niagara Falls State Park
Niagara Falls, NY 14303 | (716) 282-5154
niagarafallsstatepark.com
Niagara Gorge Trail information and maps are provided here. 
Call for more information on guided gorge hikes for organized
groups. Seasonal. X

Niagara Scenic Trolley $3
Niagara Falls State Park
Niagara Falls, NY 14303 | (716) 278-1796
niagarafallsstatepark.com
The best way to see the park! Stopping at several locations throughout
the park, board and stay on for the entire 3 mile route or get on
and off as you wish. A history of the park is provided by an on board
tour guide. Seasonal. X

Observation Tower
Niagara Falls State Park, Prospect Park
Niagara Falls, NY 14303 | (716) 278-1796 
niagarafallsstatepark.com
Extending out dramatically over Niagara Gorge, the architectural
wonder of the Niagara Falls USA Prospect Point Observation Tower
affords unobstructed views of the wild cascades of Niagara Falls,
as well as the raging whitewater below.  X

Niagara Falls State Park Discovery Pass $46
Best deal! Attraction tickets for all of the Niagara Falls State Park
attractions includes individual tickets for each one, don’t expire
until the end of the season. Can be purchased at the State Park 
Visitor Center or the Cave of the Winds.

Downtown Niagara Falls –Walking Distance

Official Niagara Falls USA Visitor Center
10 Rainbow Blvd
Niagara Falls, NY 14303 | (716) 285-8600
niagarafallsusa.com
Official visitor information for Niagara Falls & Niagara County, NY.
Stop by for maps, attraction and dining information, transportation
needs and more. X

Aquarium of Niagara $13
701 Whirlpool Street
Niagara Falls, NY 14301 | (716) 285-3575 | (800) 500-4609
aquariumofniagara.org
Dive into a world of aquatic exhibits. Enjoy Rescue Harbor Seal 
Presentations or interact with staff at penguin, shark and tidal pool
feedings and high-energy sea lion shows. X

Great American Arcade 
Located inside the Holiday Inn Niagara Falls
114 Buffalo Avenue
Niagara Falls, NY 14303 | (716) 285-2521
greatamericanarcade.com
Two floors full of fun and excitement! With 40+ interactive games
and a 30-foot wall of prizes. 

Niagara Falls Culinary Institute
28 Old Falls Street
Niagara Falls, NY 14303 | (716) 210-2525
nfculinary.org
The Niagara Falls Culinary Institute is proud to offer guided 
tours of the state-of-the art facilities, culinary demonstrations with
tastings, and various meal options including group and private
cooking, baking, and wine classes. Hands-on cooking classes and
demonstrations available for groups of all ages! X

Old Falls Street, USA
101 Old Falls Street
Niagara Falls, NY 14303 | (716) 278-2100
fallsstreet.com
Free fun is just footsteps from Niagara Falls on Old Falls Street,
USA! This three block cobblestone street connects the entrance 
of Niagara Falls State Park and offers free backyard games,
weekly live music and outdoor movies, bike rentals and seasonal
festivals. Seasonal. X

Rainbow Air Inc. Helicopter Tours
454 Main Street
Niagara Falls, NY 14301 | (716) 284-2800
rainbowairinc.com
Helicopter Tours above and around the American and Canadian
Falls. View the majestic power and beauty of the Falls from the air!
Located conveniently downtown, next to the entrance of the Rainbow
Bridge. Longer flights available. Seasonal. X

Seneca Niagara Resort & Casino
310 Fourth Street
Niagara Falls, NY 14303 | (716) 299-1100 | (877) 873-6322
senecaniagaracasino.com/
World-class gaming and entertainment resort. Featuring 4,000
slots, 100+ table games, 10 dining locations and Niagara County's
only AAA Four Diamond hotel. X

10-15 minute drive from downtown Niagara Falls

Artpark 
Earl W. Brydges State Park
450 South Fourth Street
Lewiston, NY 14092 | (716) 754-4375
artpark.net 
Located minutes from the Falls, Artpark offers a Mainstage Theater
presenting a summer schedule of theater productions and special
events, an Amphitheater with outdoor concerts and a State Park
with numerous hiking trails, nature sites and picnic areas. 

Castellani Art Museum of Niagara University
5795 Lewiston Road
Niagara University, NY 14109 | (716) 286-8200
castellaniartmuseum.org
Niagara County's only collecting art museum has a permanent
collection of over 5,700 works of art, including well known 
artists such as Picasso, Miro, Dali, Calder, Nevelson, Warhol and
many others.  X

Fashion Outlets of Niagara Falls USA
1900 Military Road
Niagara Falls, NY 14304 | (716) 297-2022 | (800) 414-0475
fashionoutletsniagara.com
Named one of the Top 10 Best Outlet Centers in the U.S. located
just a few minutes from the Falls. The enclosed, upscale shopping
center offers over 200 top designer brand names at outlet pricing.
Translators available for over 100 languages. X

Niagara Aerospace Museum
Niagara Falls International Airport
9900 Niagara Falls Boulevard
Niagara Falls, NY 14304 | (716) 297-1323
wnyaerospace.org
Displays a 100 year collection of Western New York’s rich aviation
and aerospace history. X

Niagara Arts and Cultural Center (NACC)
1201 Pine Avenue
Niagara Falls, NY 14301 | (716) 282-7530
thenacc.org
Led by specially-trained docents, the Niagara Arts and Cultural 
Center (NACC) offers exciting group tours of Freedom Crossing:
The Underground Railroad of Greater Niagara. Interactive Tours 
include guides with an in depth understanding of the unique story
of the Western New York Underground Railroad. X

Niagara Power Vista
5777 Lewiston Road
Lewiston, NY 14092 | (716) 286-6661
nypa.gov
Visit the Niagara Power Vista and experience an exciting and 
interactive adventure designed for inquisitive minds of all ages!
From a seat-gripping virtual reality ride to hands-on exhibits, 
understand the role Niagara Falls plays in providing power to 
New York State. X

Whirlpool Jet Boat Tours
Water Street Landing
115 South Water Street
Lewiston, NY 14092 | 888-438-4444
whirlpooljet.com
Fully-guided tours tell the story of the lower Niagara River, taking
you safely through the Niagara River Gorge where you will 
experience Class V white water at the Devil’s Hole rapids. Specially
designed 1,500 horsepower jet boats plunge directly into the
rapids, scooping up hundreds of gallons of water and delighting
guests. Seasonal. X

Niagara  Attractions
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Annual C�f�ence

You Must Receive Prior Approval To Attend
Section 77-b of the General Municipal Law authorizes the governing board of any municipality, by majority vote,
to authorize any of its members, any officer or employee, or any other person who has been elected pursuant 
to law to a public office for which the term has not commenced, to attend a conference as defined in Section 
77-b(c). The authorization must be by resolution adopted prior to such attendance (General Municipal Law
§77-b[2]). The governing board, however, may delegate its power to authorize attendance to any executive 
officer or administrative board.

Even Your Registration Fee Can Be Reimbursed
Subdivision 3 of section 77-b provides that all actual and necessary registration fees, all actual and necessary 
expenses of travel, meals and lodging and all necessary tuition fees incurred in connection with attendance at a
conference shall be a charge against the municipality and the amount thereof shall be audited, allowed and paid
in the same manner as are other claims against the municipality.

New York State Picks Up a Portion of the Tab
The Office of Court Administration will reimburse each Justice who attends the Annual Meeting on Monday 
afternoon for mileage, up to $93.00 for one day’s lodging and up to $59.00 for certain applicable meals. These
costs would lower the reimbursement required from your municipality. (Subject to change)

Need A Cash Advance?
In addition to the authorization in subdivision 3 to reimburse for expenses previously incurred, subdivision 6 of
section 77-b expressly authorizes a municipality to provide for cash advances to persons duly authorized to attend
a conference for estimated expenditures for registration fees, travel, meals, lodging and tuition fees. If an advance
is provided, the officer or employee must submit an itemized voucher showing actual expenditures after attendance.
Also moneys advanced in excess of actual expenditures must be refunded to the municipality. If an officer or 
employee fails to return such excess advance at the time of submitting the voucher or upon demand after audit of
the voucher, the municipality shall deduct the amount of the unreturned excess advance from the salary or other
money owed the officer or employee. Any itemized actual and necessary expenses in excess of the cash advance
may be paid after audit.

Municipality Won’t Pay? You Can Usually Deduct the Expense on Your Taxes
In most cases, expenses incurred in connection with attendance at this conference are qualifying work-related 
expenses. Depending on your individual circumstances, conference related expenses can be deducted on Schedule
A if you itemize your deductions. We recommend that you discuss this with your tax preparer.

Does Your Town of Village Pay Your NYSMA Dues?
Pursuant to Op. St. Comp. 80-501, 10/29/80, with prior approval of your Town or Village Board, Association dues
may be a legitimate charge against a Town or Village.

Important

PLEASE BE SURE TO FILL OUT THE STATE EXEMPTION CERTIFICATE ON THE HOTEL REGISTRATION
FORM. (OTHERWISE YOU WILL BE BILLED FOR TAXES).

MAKE SURE YOUR MUNICIPAL PAYMENT VOUCHER IS ATTACHED TO THE HOTEL REGISTRATION
FORM. THIS WILL AVOID ANY PROBLEM AT CHECK OUT TIME.

Attendance At This Conference 
Is A Valid Town or Village Expense
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NYSMA 2018 CONFERENCE REGISTRATION

Dear Member,
As in the past, all certified sitting  Justices, who are members in good standing of NYSMA
and registered for the conference, attending the New York State Magistrates Association
Annual Meeting on Monday, September 24 at 4:30 pm will  be reimbursed by the State

through the Unified Court System for one night of lodging and mileage at the current State
rate, unless living within 35 miles of the conference site. The remaining expense is eligible for

reimbursement by your town or village. (Necessary expenses, including transportation, meals,
room and registration fees incurred by fully authorized municipal officials and employees are properly 
reimbursable from municipal funds pursuant to §77-b of the General Municipal Law).

Core B Training Course will be offered by the Office of Justice Court Support on Tuesday, September 25, 2018.

In order to expedite registration, we urge you to pre-register.

FEES: Pre-Registration: $75.00:                On-site Registration: $100.00

All members participating in any portion of the conference are required to pay the fee, which covers the
many detailed arrangements necessary for a successful conference. 

On behalf of President Gideon and your Executive Committee members, we urge you to attend. It is a great time to
renew old acquaintances and interact with colleagues from across the state. For your convenience, receipts will be
available at our registration desk.

Please note: Registration and Fees for the Conference and Hotel are separate.

MAGISTRATE REGISTRATION FORM

• If you are not pre-registered, the hotel will not hold a room
The 109th Conference of the New York State Magistrates Association

Sheraton at the Falls and Convention Center – Niagara Falls, NY

Name: __________________________________________________________________ Town Justice of: _____________________________________________

Address: ________________________________________________________________ Village Justice of:_____________________________________________

Address: ________________________________________________________________

City/State/Zip: __________________________________________________________ E-mail (Please Print): _________________________________________

County: ________________________________________________________________ Current Co. President: ________________________________________

Guest’s Full Name if Attending: ____________________________________________ Court Clerk: Y______  N______

Is this your first NYSMA Conference:  Y______  N______

Please choose ONE of the following: How would you like your materials for the conference:  PRINTED______  or on a USB STICK ______

NAME TAG WILL BE PROVIDED

MAKE CHECKS PAYABLE TO: NYS Magistrates Association • 163 Delaware Avenue, Suite 108 • Delmar, NY 12054

Fee: $75.00 must be received by September 7, 2018 — Non-Refundable after September 14, 2018
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THE HON. DUTCH MAGILL 
SCHOLARSHIP AWARD APPLICATION

New York State Magistrates Association

,
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NYS MAGISTRATES ASSOCIATION ANNUAL CONFERENCE 
SUNDAY, SEPTEMBER 23, 2018

1:00PM            Executive Committee Meeting — The Conference Center – Cataract Room

2:00 – 5:00PM NYSMA Registration — Sheraton Hotel – Starbuck Foyer

3:00PM            Nomination Committee Meeting — The Conference Center – Cataract Room

6:00PM                 Welcome Reception and Dinner — Sheraton Hotel – Crown Jewel Ballroom
                              Welcome Address: 
                              Presentation of The Eugene W. Salisbury Magistrate of the Year Award
                              Presentation of The NYSMA Amicus Award

MONDAY, SEPTEMBER 24, 2018
All Training Programs are at The Conference Center

7:00 – 9:00AM      Breakfast — Sheraton Hotel – Crown Jewel Ballroom

8:30 – 4:30PM      NYSMA Registration — The Conference Center

8:30 – 9:30AM       General Assembly — Cascade Ballroom II

9:30 – 9:40AM       Break

9:40 – 10:40         Westlaw — Adams Room
                             Presented by: 
                             •   Gary Berberian, Esq., Sr. Consultant, Client Education

9:40 – 10:40         Web DVS one on one by appointment — Hennepin Room
                             Presented by:
                             •   Tina Richburg, Senior Management Analyst, Office of Court Administration

9:40 – 10:40         Ask the Tech – What Technology Does OCA Have To Offer — Tubman Room
                             •   Dawn Cota

9:40 – 10:40          Summary Proceedings – Mock Trial — Cascades Ballroom  I 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Hon. Jonah Triebwasser, NYSMA 1st Vice President, Town & Village of Red Hook
                             •   Hon. Barbara Seelbach, NYSMA Director, Town of Clinton

9:40 – 10:40          Soup to  Nuts DWI Part #1 – Pretrial Issues — Cascades Ballroom II 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Peter Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             •   Joseph Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             •   Hon. Thomas Dias, SMA Board Member Coordinator

9:40 – 11:50          The Courts Role in Commercial Drivers Licenses & Commercial MV Cases — Exhibit Hall 2 CJE 2 CLE *PP  Pending
                             Presented by:
                             •   Hon. Gary A. Graber, SMA Past President, Town of Darien
                  •   Hon. David Brockway, SMA Director, Town of Horseheads 

10:40 – 10:50        Break

10:50 – 11:50        Westlaw one on one by appointment — Adams Room
                             Presented by:
                             •   Gary Berberian, Esq., Sr. Consultant, Client Education

10:50 – 11:50        Ask the Tech – Walk Through Using Foxit PhantomPDF — Tubman Room
                             •   Dawn Cota
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10:50 – 11:50        Soup to Nuts DWI Part #2 – Opening Statements & Direct of Arresting Officer — Cascades Ballroom I
                             1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Peter Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             •   Joseph Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang
                             •   Hon. Thomas Dias, SMA Board Member Coordinator 

11:50 – 12:50        Lunch — Events Center

12:50 – 1:50          Judiciary Powers: Weddings & Oaths — Cascades I Room 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Hon. Jonah Triebwasser, NYSMA 1st Vice President, Town & Village of Red Hook
                             •   Hon. Barbara Seelbach, NYSMA Director, Town of Clinton

12:50 – 1:50          Soup to  Nuts DWI Part #3 – Direct & Cross-Examination of Arresting Officer — Cascades Ballroom II
                             1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Peter Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             •   Joseph Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang
                             •   Hon. Thomas Dias, SMA Board Member Coordinator 

12:50 – 3:00          Counsel at Arraignments and Centralized Arraignment Parts — Cataract Room 2 CJE 2 CLE *PP Pending
                             Presented by:
                             •   Joseph Wierschem, Counsel to the Office of Indigent Legal Services
                             •   Joanne Macri, Director of Regional Initiatives, Office of Indigent Legal Services
                             •   Hon. David Gideon, NYSMA President, Town of DeWitt

12:50 – 1:50         Westlaw one on one by appointment — Adams Room
                             Presented by: 
                             •   Gary Berberian, Esq., Sr. Consultant, Client Education

12:50 – 1:50         Ask the Tech – Using Your @nycourts.gov email – Outlook Overview — Tubman Room
                             •   Dawn Cota

1:50 – 2:00            Break

2:00 – 3:00            Judicial Wellness: Responding To Alcoholism & Drug Addiction In The Courts — Cascades I Room
                             1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Paul Curtin, Special Projects Coordinator, OCA 
                             •   Hon. John Rowley, Multi Bench Judge
                             •   Hon. Jonah Triebwasser, SMA Board Member Coordinator, Town & Village of Red Hook

2:00 – 3:00            Soup to  Nuts DWI Part #4 – Direct Of Breath Test Operator  — Cascades Ballroom II 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Peter Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             •   Joseph Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang
                             •   Hon. Thomas Dias, SMA Board Member Coordinator  

2:00 – 3:00           Westlaw one on one by appointment — Adams Room
                             Presented by: 
                             •   Gary Berberian, Esq., Sr. Consultant, Client Education

2:00 – 3:00           Ask the Tech – How To Use Skype For Business — Tubman Room
                             •   Dawn Cota

3:00 – 3:10            Break

3:10 – 4:10           Ask the Tech – Computer Questions One On One By Appointment — Tubman Room
                             •   Dawn Cota

3:10 – 4:10            Using Alternate Forms of Bail — Cascades Ballroom I 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Scott D. McNamara, Esq., Oneida County District Attorney
                             •   Insha Raman, Esq., Vera Institute Of Justice
                             •   Hon. Roger Forando., SMA Board Member Coordinator, Town & Village of Granville
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3:10 – 4:10            Soup to Nuts DWI Part #5 – Cross Of Direct Breath Test Operator — Cascades Ballroom II 1 CJE 1 CLE *PP Pending
                                  Presented by:
                             •   Peter Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             •   Joseph Gerstenzang, Esq., Gerstenzang, Sills, Cohn & Gerstenzang 
                             • Hon. Thomas Dias, SMA Board Member Coordinator 

3:10 – 4:10            Motions — Cataract Room 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Daniel M. Killelea, Esq., Gilmour and Killelea, Esqs.
                             •   Hon. Dennis Young, SMA Board Member Coordinator, Town of East Otto

4:30PM                      Annual Business Meeting (Attendance Required for State Reimbursement) — Cascades Ballroom I & II
                               BADGE REQUIRED FOR ENTRY

7:30PM                      Dinner — Sheraton Hotel – Crown Jewel Ballroom
                                  

TUESDAY, SEPTEMBER 25, 2018
All Training Programs are at The Conference Center

7:00 – 9:00AM      Breakfast — Sheraton Hotel – Crown Jewel Ballroom

8:30 – 2:30PM      NYSMA Registration — Conference Center

8:30 – 5:00            Continuing Judicial Education — CORE B Cataract Room
                                  Drugged Driving 
                                  Access to Justice: Language Access, Americans with Disabilities Act, Cultural Sensitivity 
                                  Ethics Update
                                  Pre-Trial Hearings
                                  Legislative Updates
                                  WebDVS and Bilingual Orders of Protection

8:30 – 9:30           Ask the Tech – Computer Questions One On One By Appointment — Tubman Room
                             •   Dawn Cota
                                  
8:30 – 9:30           Raise the Age: What A Magistrate Needs To Know — Cascades Ballroom I 1 CJE 1CLE *Skills Pending
                             Presented by:
                             •   Hon. Brenda Freedman, Erie County Family Court Judge
                             •   Hon. Dawn Keppler, SMA Board Member Coordinator, Town of Shelby

8:30 – 9:30           Judges without Clerks (And judges who want to know what their clerks do) — Cascades Ballroom II 1 CJE 1CLE *Skills Pending
                             Presented by:
                             •   Sherry Davenport, NYSMA Past President,Town of Summerhill
                             •   Gillian L. Koerner, Past President NYSAMCC, Town & Village of Arcade

9:30 – 9:40            Break

9:40 – 10:40          Lexis-Nexis Training   Credits Pending — Adams Room
                             Presented by:
                             •   Court Barnett, Esq., Client Manager, State & Local Courts

9:40 – 10:40         Ask the Tech – What Technology Does OCA Have To Offer — Tubman Room
                             •   Dawn Cota

9:40 – 3:00           Web DVS one on one by appointment — Hennepin Room
                             Presented by:
                             •   Tina Richburg, Senior Management Analyst, Office of Court Administration

9:40 – 10:40          Round Table Discussion — Cascades Ballroom I 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Panel Members: Hon. David Brockway, Hon Gary Graber, Court Clerk Gillian Koerner
                             •   Hon. Sherry R. Davenport, NYSMA Past President,Town of Summerhill

9:40 – 10:40          Legal Updates and Bills Working Through The Legislature — Cascades Ballroom II 1 CJE 1 CLE *PP Pending
                             Presented by:
                             •   Hon. Angelo Morinello, Assemblyman, 145th District (Former Niagara Falls City Court Judge)
                             •   Hon. Vera Husted, SMA Board Member Coordinator, Town of Ripley
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10:40 – 10:50        Break

10:50 – 11:50        Lexis-Nexis Training   one on one by appointment — Adams Room
                             Presented by:
                             •   Court Barnett, Esq., Client Manager, State & Local Courts

10:50 – 11:50        Ask the Tech – Walk Through Using Foxit PhantomPDF — Tubman Room
                             •   Dawn Cota

10:50 – 11:50        Ignition Interlock Violations: What Must Be Reported and How — Cascades II 1 CJE 1 CLE *Ethics Pending
                                  Presented by:
                             •   Thomas J. Carr, Esq. Office of Justice Court Support
                             •   Hon, Michael Sterio, SMA Board Member Coordinator, Town of Oswego

11:50 – 12:50        Lunch — Events Center

12:50 – 3:00          Understanding and Avoiding The Judicial Disciplanary System  — Cascades Ballroom I 2 CJE 2 CLE *PP
                             Presented by:
                             •   Robert Tembeckjian Esq., Administrator & Counsel, NYS Commission on Judicial Conduct
                             •   Hon. Michael M. Mohun, Wyoming County Court Judge
                             •   Hon. Edward G. Van Der Water, SMA Board Member Coordinator

12:50 – 1:50          Lexis-Nexis Training   one on one by appointment — Adams Room
                             Presented by:
                             •   Court Barnett, Esq., Client Manager, State & Local Courts

12:50 – 1:50         Ask the Tech – Using Your @nycourts.gov email – Outlook Overview — Tubman Room
                             •   Dawn Cota

12:50 – 1:50          Encon Law and Cases for Justice — Cascades Ballroom I 1 CJE 1 CLE Pending
                             Presented by:
                             •   George Scheer, Environmental Conservation Officer
                             •   Kevin Holzle, Environmental Conservation Officer
                  •   Daniel Richter, Regional Forest Ranger
                  •   Maureen Brady, Esq., Regional Attorney
                  •   Hon. Jonah Triebwasser, SMA Board Member Coordinator, Town & Village of Red Hook

2:00 – 3:00           Ask the Tech – Using Your @nycourts.gov email – Outlook Overview — Tubman Room
                             •   Dawn Cota

2:00 – 3:00            Lexis-Nexis Training   one on one by appointment — Adams Room
                             Presented by:
                             •   Court Barnett, Esq., Client Manager, State & Local Courts

2:00 – 3:00           Search Warrants — Cascade II
                             •   Hon. Sara Sheldon, Niagara County Court Judge
                             •   Hon. Thomas Sheeran, SMA Board Member Coordinator, Town of Lewiston

3:10 – 4:10           Ask the Tech – Computer Questions One On One By Appointment — Tubman Room
                             •   Dawn Cota

3:10 – 4:10            Zoning — Cataract Room 2 CJE 2.5 CLE *PP Pending
                             Presented by:
                             •   Hon. Jonah Triebwasser, SMA Board Member Coordinator, Town & Village of Red Hook, ENCON Council (Retired)

3:10 – 4:10            Working With Court Interpreters — Cascade I
                             Presented by:
                             •   Ann Ryan, Coordinator of Office Of Language Access, NYS Unified Court
                             •   Hon. James Evans, SMA Board Member Coordinator, Town of Northumberland

6:15 – 7:15            Gala Reception — Cascades Foyer, Convention Center

7:30                       Installation Banquet — Entertainment / Exhibit Center, Convention Center
                             Guest Speaker: 
                             Installation of Officers

WENESDAY, SEPTEMBER 25, 2018

7:00 – 9:00            Breakfast — Sheraton Hotel — Ruby Ballroom
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Sheraton
NIAGARA FALLS

300 Third Street
Niagara Falls, NY 14303

All reservations must be made by using the attached reservation form
Forms must be received no later than August 27, 2018

RESERVATION POLICIES
•    If paying by Purchase Order, housing form and PO

must be received by August 17, 2018.

•    Credit Card Authorization Must Be Filled Out on
Housing Form to guarantee package even if paying
with method besides credit card. Only no-shows or
cancellations within 7-days of arrival will be charged
to credit card on file.

•    NYS tax exemption forms must be provided along
with payment and housing form.

•    Name on Purchase Order or Credit Card must
match name on tax exemption form.

•    Guests staying on dates outside group’s conference
are self-pay and will be subject to tax.

•    Reservations must be received no later than August
27, 2018. Reservations received after that date will
be accepted on a space and rate availability basis.

•    Cancellations must be received 7 business days
prior to arrival date. Cancellations after this date
will result in charges for full payment of package.

•    Check-in time is 4:00pm. Check-out time is 11:00am.

•    If interested in arriving prior to Sunday, September
23 or departing after Wednesday, September 26,
please CALL FOR RATES 716-278-2612.

NYS Magistrates Association
2018 Annual Conference

September 23-26, 2018

Single Occupancy: $711.55 per person
Includes:

Accommodations for one guest/one room
Arrival September 23; Depart September 26

(3 Nights)
Breakfast - Monday, Tuesday and Wednesday

Lunch - Monday andTuesday
Dinner - Sunday, Monday and Tuesday

Double Occupancy: 514.98 per person
Includes:

Accommodations for one guest/one room
Arrival September 23; Depart September 26

(3 Nights)
Breakfast - Monday, Tuesday and Wednesday

Lunch - Monday andTuesday
Dinner - Sunday, Monday and Tuesday

*Inclusive pricing above is tax exempt*
A valid tax exempt form must be provided with

payment and housing form – tax will be charged to
those that do not have proper state exemption
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New York State Magistrates Association
Sunday, September 23rd — Wednesday, September 26th 2018

Reservation Form
Reservations MUST be made by submitting this form

place an (x) next to your selection

w  Single Occupancy - $711.55 Per Package Inclusive of all charges EXCEPT tax
Single Occupancy Package Includes:

– Accommodations for two guests checking in on Sunday, September 23 and leaving on Wednesday, September 26
– Breakfast on Monday, Tuesday and Wednesday
– Lunch on Monday and Tuesday
– Dinner on Sunday, Monday and Tuesday

w 
Double Occupancy - $1,029.96 Per Package Inclusive of all charges EXCEPT tax ($514.98 Per Person)

Double Occupancy Package Includes:
– Accommodations for two guests checking in on Sunday, September 23 and leaving on Wednesday, September 26
– Breakfast on Monday, Tuesday and Wednesday
– Lunch on Monday and Tuesday
– Dinner on Sunday, Monday and Tuesday

w  One & Two Night Packages - $255 Single / $180 Per Person Double

   w One Night Single        w One Night Double       Date of Arrival:________________________

   w Two Night Single        w Two Night Double       Date of Departure:_____________________

(All individual night packages start with dinner the night of arrival and end with lunch or early break day of departure)

  Name: ______________________________________________________________________________________________________

  

  Roommate (If applicable): ______________________________________________________________________________________

  Court: ______________________________________________________________________________________________________

  Address: ________________________________________________________________ State ________ Zip ________________

  Email: ______________________________________________________________Telephone: ________________________________

Submit form and payment in full
by: August 27, 2018
Sheraton Niagara Falls

Attn: Elizabeth Winkfield / Reservations
300 Third Street, Niagara Falls, NY 14303

Hotel: Main #716.285.3361
Hotel: Fax #716.285.3900

Amount due: __________________________________________

PO# / Check #/: ________________________________________

Credit Card #: __________________________________________

Expiration Date ________________________________________

Signature: ______________________________________________
I have read and agree to the reservation terms
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Eugene W. Salisbury
Magistrate of the Year Award

To: All Sitting Justices
It is June and time to look ahead to the Annual Magistrates Conference, which is in Niagara Falls, NY. One of the highlights of 
the annual gathering is the presentations of the Magistrate of the Year award. This award recognizes a judge for contributions to the
judiciary, as well as for contributions to his/her community. I am certain that each of you has knowledge of an individual who deserves
to be considered for this award. Who among you has contributed to the improvement and overall effectiveness of the judiciary? Who
has shown that contributing to the betterment of the community is what justice is all about? Who has gained your association’s respect
because of outstanding contributions? Please consider and nominate a person who deserves the recognition. Keep in mind that this
award depends on the participation of both County Associations across the state and individuals like you. When considering your
nomination(s), please use the guidelines which are found below:

Hon. Amel S. Jowdy, Jr., Chair of The Magistrate of the Your Committee

As a person:
• Does his or her private life display honesty, trustworthiness
and behavior that befits a member of the judiciary? 
• Does the nominee command respect from others and show
confidence in their actions and thoughts? 
• Has the nominee avoided legal and ethical infractions 
and improprieties? 
• Is he or she considered to be a good solid citizen by the members
of his or her community?

As a justice:
• Has the nominee’s public and judicial conduct been free from
even the appearance of impropriety? 
• Does he or she exhibit sound temperament, attentiveness, 
patience and impartiality in his or her conduct on the bench? 
• Has the nominee been studious in his or her knowledge of
the principles of the law and diligent in endeavoring to ascertain
the facts? 
• Has the nominee remained free from partisan demands and
have his or her actions been free of consideration of personal
popularity or public notoriety? 
• Has the nominee consistently abstained from any judicial act
in which his or her personal interests are, or even appear, to be
involved? 
• Has his or her tenure on the bench been long enough to show
that they command the respect of their community electorate?
• Has the nominee enhanced the integrity of his or her community
through their actions within their local judicial system?

As a member of the judicial community:
• Does the nominee command the respect of his or her peers as
a justice? 
• Has the nominee shown an interest in improving the quality
of our local court system by membership and active participation
in county and state magistrate associations?
• Beyond his or her active membership in various associations,
what examples are there that this person has made an effort to
enhance the integrity, effectiveness and prestige of our Town
and Village Courts? 
• Has the nominee been involved or instrumental in initiating
legislation focused on improving the court system and its 
effectiveness in serving the public?
• What effort has the nominee made to defend our local court
system to others outside the judicial community?
• Has the nominee asserted sound and constructive leadership
in county and state associations? 
• Has his or her contact with the public at large resulted in 
any position and constructive actions toward improving our
Town and Village courts? Please remember, your participation
is the single most important element in assisting us in selecting
the Magistrate of the Year.

Please submit your nominations to:
Hon. Amel S. Jowdy, Jr.
Magistrate of the Year Committee
New York Magistrates Association
163 Delaware Ave. Suite 108 • Delmar, NY 12054

Nominees for the 2018 Magistrate of the Year Award
must be submitted no later than August 17, 2018

Submit packages to:

New York State Magistrates Association
163 Delaware Avenue, Suite 108 • Delmar, NY 12054

Applications must be received by August 17, 2018
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At the Annual Conference, members of the Magistrates 
Association will be recognized for 20 or more years of service as a magistrate. This
is done in increments of five years 20, 25, 30, etc.

The Membership and Pins Committee recognizes Justices who have 20 or more
years of service. The problem is, we don’t know who some of you are; we do NOT
have complete records on when some of our members became a Judge. (They
joined prior to our computerizing our records.) If you have 20 or more years of 
judicial service and you have not received a pin recognizing that fact, send your
name, the name of your municipality, your home address and the date that you
first became a sitting Justice. Send the information to the Membership and Pins 
Committee, NYSMA, 163 Delaware Avenue, Suite 108, Delmar, NY 12054.

*Previous recipients are on record and need not re-apply.

Member Name:___________________________________ Town/Village: ________________________________________

Address:______________________________________________________________________________________________

First Presided/Year:__________ County:___________________________________________Years of Service:__________

Comments: ___________________________________________________________________________________________

_____________________________________________________________________________________________________

President of County Association:_________________________________________________________________________

Signature:_______________________________________________  Date:________________________________________

Please Note: Deadline for Application is the first week of August each year.

Send to: New York State Magistrates Association
163 Delaware Avenue, Suite 108

Delmar, NY 12054

NYSMA Member Recognition
Are You a Sitting Judge 

With 20 Or More Years Of Service?

Summer 2018 - The Magistrate
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April 27, 2018

Group Sales Department

CONVENTION FARE DISCOUNT

INFORMATION FOR PASSENGER

You may present this information to the Amtrak Ticket Agent or your Travel Agent 
to assist them in providing you with this discount

Fare Code Number: X7H-999
Valid for Travel: September 20, 2018 – September 29, 2018

New York State Magistrates Association Annual Meeting

Amtrak offers a10% discount off the best available rail fare to Niagara Falls, NY between the above dates. 
Includes travel up to three days prior to the convention start date and three days following the last day of 
the meeting. To book your reservation call Amtrak at 1 (800) 72-7245 or contact your local travel agent. 
Please refer to Convention Fare Code X97H-999 when making your reservation a 10% discount has been
approved. Conventions cannot be booked via the Internet. This offer is not valid on the Auto Train and 
Acela Express service. Offer valid with Sleepers, Business Class or First Class seats with payment of the full 
applicable accommodation charges. Fare is valid on Amtrak Regional all departures seven days a week, except
for holiday blackouts.

Thank you for considering Amtrak in your travel plans.

CONVENTION FARES REQUEST FORM

Please note: (Minimum 50 People) Requests for Convention Fares may not be accepted more
than 11 months in advance of less than 14 “Business Days” prior to the convention.

Todays Date

Transaction Time

Your Name

Name of Organizer

Name of Organization
Address                                                                                                                            Suite/Apt/Room     
City                                                                    State                                                      Zip

Contact Phone Number                                                                          B          C          H

E-Mail Address

Name of Convention
Convention Start Date          /      /      (MM/DD/YY)  Convention End Date                  /      /      (MM/DD/YY)

Destination Amtrak City                                                         State                                City Code

Estimated Convention Attendance
Remarks

ADMINISTRATIVE USE ONLY
FARES ORDER NUMBER                                         APPROVAL USE ONLY

Fares Order Issued                                                               Travel Dates:

Notes:                                                                                    Approved By:

                                                                                             Date Approved/Denied:

ATTN: CONVENTION SALES
FAX NUMBER: 800-872-3298
E-MAIL: CONVENTIONFAREDESK@AMTRAK.COM
ALL REQUESTS MUST BE MADE IN WRITING AND 
FORWARDED BY E-MAIL, FAX OR US MAIL
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40 Judging a Defendant’s Ability to Pay Bail: Cont…

The OCA used a “two-sided approach:” First, they redesigned
the standard summons form, making the most relevant
information stand out so it was easier for defendants to 
respond appropriately. Information about court dates and
locations was moved to the top of the forms, which “boldly
displayed” the negative consequences of failing to act.
Clear language also encouraged defendants to show up to
court as scheduled or plead by mail on time. 

Next, they created text message reminders to help defendants
overcome “behavioral barriers” that caused many of 
them to miss their court dates. As the report notes, “people 
forget, they have mistaken beliefs about how often 
other people skip court, they see a mismatch between
minor offenses and the obligation to appear in court, and
they overweigh the immediate hassles of attending court
and ignore the downstream consequences.” (Cooke et al.,
2018, p. 4)

Over an 18-month period, the study concluded that the 
revised summons forms and the text reminder messages
had a significantly positive effect on court appearance
rates: behavioral redesign of the form reduced FTAs by
13%, preventing approximately 17,000 arrest warrants 
annually. Reminder messaging reduced FTAs by 26% over
cases receiving no reminders. The study found that “the
most effective messaging combined information on the
consequences of not showing up to court, what to expect at
court, and plan-making elements.” (Cooke et al., 2018, p. 4)

Conclusion
Town and village justices, the Kunkeli decision implies, can
enhance their arraignment-based inquiries about a 
defendant’s ability to pay bail. They can simply ask defendants,
“How much can you afford?” They can ask prosecutors,
defense attorneys, and others to provide relevant information.
They can reassess their use of the nine forms of bail or 
pretrial release described in New York’s criminal procedure
law. They can consider alternatives to cash bail, including
greater use of release on recognizance, release under 
supervision, and unsecured surety and appearance bonds,
especially when the imposition of cash bail results in the
detention of persons who simply cannot afford bail.
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Defendant is charged with DWI in 
violation of Vehicle and Traffic Law
§1192(3). Because of unspecified “proof

problems” the People offer a plea to speeding. A
local town justice inquires; must he accept this?
First, let’s define what we mean by “plea” and
“plea bargain.”

A plea means “the occasion upon which a defendant
enters such a plea to an accusatory instrument”
(CPL 1.20(10)). It is complete and binding 
when (1) its terms represent the “voluntary and
intelligent choice among the alternative courses
of action open to the defendant” (North Carolina
v. Alford, 400 US 25, 31, 91 S.Ct.160, People v.
Coleman, 135 AD2d 646, 522 NYS2d 223: 
People v. Dexter, 135 AD2d 648, 511 NYS2d 225)
and (2) the defendant allocutes to facts sufficient
to establish his commission of the crime, i.e., 
he knowingly, intelligently and voluntarily 
acknowledges his guilt (People v. Lopez, 71 NY2d
662, 529 NYS2d 465, 525 NE2d 5) and Court
determines that it was, in fact, knowing, intelligent
and voluntary (See People v. Harris, 61 NY2d 9,
471 NYS2d 61, 459 NE2d 170). It is not a 
defendant’s mere mouthing of the word “guilty,”
but his statement of complicity in the crime
which controls (cf. People v. Bellis, 78 AD2d
1014, 433 NYS2d 661). Formal entry of the plea
then operates as the conviction (CPL 1.20(13))
prerequisite to sentencing.

A plea bargain is the “process whereby the accused
and the prosecutor in a criminal case work out
a mutually satisfactory disposition of the case
subject to Court approval” (Black’s Law Dictionary,
1037, Fifth Ed.). It is intended to end criminal
proceedings and not be a “gateway to further 
litigation” (People v. Taylor, 65 NY2d 1, 5, 489
NYS2d 152, 478 NE2d 755). The allocution
recorded in the open court is defendant’s overt
act signaling his “intention not to litigate the
question of this guilt” and the surrendering of

his right to a jury trial (People v. Lynn, 28 NY2d
196, 201, 321 NYS2d 74, 269 NE2d 794). The
plea effectively relinquishes defendant’s right to
put the People to their proof or to challenge that
proof (People v. Lee, 58 NY2d 491, 462 NYS2d
417, 448 NE2d 1328). It further insures that the
“swift and certain punishment of law violators
with sentences tailored to the circumstances of
the case at hand” (People v. Seaberg, 74 NY2d, 1,
7, 534 NYS2d 968, 541 NE2d 1022; Santobello v.
New York, 404 US 257, 92 S. Ct. 495).

“In any case wherein the charge laid before
the court alleges a violation of [VTL
§1192(2), (3) or (4)], any plea of guilty
thereafter entered in satisfaction of such
charge must include at least a plea of
guilty to the violation of the provisions of
one of the subdivisions of [VTL §1192],
other than [VTL §1192(5) or (6)], and no
other disposition by plea of guilty to any
other charge in satisfaction of such
charges shall be authorized…”

Although the plea bargain limitation contained
in VTL §1192(10)(a) appears to be rigid and 
inflexible, it contains a “safety valve.” Specifically,
VTL 1192 (10)(a) further provides that:

“If the district attorney, upon reviewing
the available evidence, determines that the
charge of a violation of [VTL §1192] is not 
warranted, such district attorney may consent,
and the court may allow, a disposition by plea of
guilty to another charge in satisfaction of such
charge; provided however, in all such cases, the
court shall set forth upon the record the basis for
such disposition.”

The court must also be mindful of three other
concepts underlying plea bargaining.

Tilney Tidbit #6 — Plea Bargain

Continued on page 42

     129200 SUMMER 18 MAGIST MAG.qxp_Layout 1  6/11/18  7:11 AM  Page 42



Summer 2018 - The Magistrate

42

First and foremost, probably 99% of the Vehicle
and Traffic charges which we handle are laid by
the police without direct consultation or review
of the district attorney;

Second, the district attorney has absolute 
discretion to decide whether or not to prosecute
a defendant. The district attorney is not an 
adversary in the same sense as an opponent 
in a civil case. The DA has a quasi-judicial 
responsibility which gives him a broader 
perspective than that encompassed by the 
traditional adversarial role. In the private sector,
an attorney’s negotiating position is determined
by the strength of his case. In the public sector,
a DA’s negotiating position is determined more
by equitable considerations than the legal or 
factual strength of his case. The DA seeks what
he perceives as being a fair and just result. 
Although his perception of equality is subject to
challenge, his motivation is rarely questioned.
The DA deals with a large volume of local criminal
court cases. Accordingly, it is imperative that
each fine be swiftly evaluated and disposed of 
expeditiously. In order to accomplish this, most
prosecutors utilize informal criteria to arrive at
an acceptable plea bargain; and

Third, a bargained guilty plea to a lesser crime
makes unnecessarily a factual basis for the 
particular crime confessed (People v. Adams. 57
NY2d 1035, 1038, 457 N.Y.S. 2d 783, 784-785).

The answer to our question — “must” a court
accept the plea is NO; but “should it accept the
plea? We will leave that answer to each justice
to decide.

Tilney Tidbit #6 Cont…

Hon. Leonard G. Tilney, Jr. is a Justice in the Town of Lockport.

Whereas, Almighty God has called from our
midst a number of treasured associates,
and bowing in humble obedience to 

his will, we honor and remember the following 
magistrates who have passed away recently.

We remember them as fond friends, loyal servants,
and staunch exponents of democracy and our judicial

system. We enjoyed their friendship and helpful 
contributions in our work as Magistrates, in business
and in social hours.

We honor their memory and salute their virtues.

Respectfully Submitted,
Hon. Vera L. Hustead

Spring Necrology Report

Name                                    Town/Village                 County
Hon. Robert J. Bertrand                     Village North Syracuse                  Onondaga County 
Hon. Daniel N. Lamb                         Town of Saugerties                         Ulster County
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About My County Association

The Chenango and Otsego Counties Magistrates Associations recently hosted a “Mock Jury Trial” training at the 
Afton Town Court. 

38 judges and eight court clerks from Broome, Chenango, Delaware, and Otsego Counties were in attendance. The
four-hour training allowed judges to not only see a jury trial first hand, but to also ask questions during the “Mock
Trial” procedure. 

Participating in the “Mock Trial” procedures were: Gregg Gates, District Executive from 6th Judicial District as the
presiding judge; Hon. Brian Burns, Supervising Judge, as the Defense Attorney; Joshua Shapiro, Esq., Special Counsel
T&V, as the Prosecutor; Pete Delucia, Esq., Senior ADA from Broome County as the witness for the People, and 
Alaycia Chickerell, a senior at Oneonta State, majoring in Child and Family Studies with a minor in Criminal Justice
also interning with Hon. Brian Burns, as the defendant.  

Left to Right:  Peter Delucia, Alaycia Chickerell, Joshual Shapiro,
Gregg Gates and Hon. Brian Burns.

Center Gregg Gates, 
Left to Right:  
Hon. Donna Yerdon President Otsego County Magistrates, and 

NYSMA Director
Hon. Pamela Wylubski, President Chenango County Magistrates,
Hon. David Gideon, President NYSMA,
Hon. Brian Burns, Joshua Shapiro and Peter Delucia

Chenango
Counties

Otsego
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Columbia
County

The new officers of the Columbia County Magistrates
Association were sworn in recently at the Stuyvesant Town
Court. Hon. Paul Peter, Director of NYSMA and Schodack
Town Justice, administered the oaths of office. Pictured left
to right are: Hon. Delena M. Schaefer, T/Canaan Justice 
and Treasurer; Hon. Victoria K. Hill, T/Greenport Justice and

1st Vice-President; Hon. Harold M. Weaver, Jr., T/Livingston
Justice and 2d Vice-President; Hon. Dr. Carrie A. O’Hare,
T/Stuyvesant Justice and President; Hon. Michael Brandon,
T/Claverack Justice and Secretary; and Hon. Paul Peter,
T/Schodack Justice and Director New York State 
Magistrates Association.

Members of the Columbia County
Magistrates Association welcomed SMA
President David Gideon as the keynote
speaker at their recent dinner. Judge 
Gidoen discussed what SMA is doing in
the fields of centralized arraignments,
counsel at arraignments and the SMA
legislation to give full pension credit to
town and village justices.

Judge Gideon congratulated the new officers of the Columbia
County Magistrates Association who were elected at the 
dinner. Shown left to right are: Judge Gideon, President Hon. 
Dr. Carrie O’Hare (Town of Stuyvesant), 1st Vice President 
Hon. Vicky Hill (Town of Greenport), 2d Vice President 
Hon. Sonny Weaver (Town of Livingston), Treasurer Hon. 
Delena Schaffer (Town of Cannan), and Secretary Hon. 
Michael Brandon (Town of Claverak) Immediate Past President
Hon. James Borgia-Forster (Town of Chatham.)
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Members of the SMA Board were also on hand to congratulate
Judge O’Hare. Shown left to right are: SMA Director Hon. 
Paul Peter (Town of Schodak), SMA President Hon. David Gideon
(Town of DeWitt), Columbia County President Hon. Dr. 
Carrie O’Hare (Town of Stuyvesant), SMA 1st Vice President 
Hon. Jonah Triebwasser (Town and Village of Red Hook), and
Columbia Immediate Past President Hon. James Borgia-Forster
(Town of Chatham.)

Members of the Columbia County Magistrates Association were instructed in Civilian Response to Active Shooter
Events by Deputy Anthony Brahm of the Columbia County Sheriff’s office. The assembled judges and court clerks 
learned how to survive an active shooting event in their courtrooms. 

The Columbia County Magistrates Association raffled a hand-made inlaid American flag to benefit their fund-raising
effort to put a historical plaque in each Columbia County justice court with the names of all past justices of that court.
The flag is the handiwork of veterans who design each flag, with individually cut wood pieces. Each flag is handcrafted
and assembled together on a solid wood frame and then protected with three finishing coats to give it a glimmering
shine. The winner of the flag was NYSMA director Hon. Paul W. Peter, Justice of the Town of Schodack.  

photos by Hon. Jonah Triebwasser

The winner of the flag was NYSMA director 
Hon. Paul W. Peter, Justice of the Town of Schodack.
Shown in the photo are Justices Peter and O’Hare. 

Shown in the photo, from left to right, are Deputy 
Braham and Hon. Dr. Carrie O’Hare, President of the
Columbia County Magistrates Association and 
Justice for the Town of Stuyvesant.
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Dutchess
County

The Dutchess County Bar Association hosted members of the
Dutchess County Magistrates Association at the annual Meet
the Magistrates breakfast. Dutchess County Public Defender
Tom Angell, Esq., was the guest speaker. He shared a power
point presentation on his family history (and through that
American history) from the 1600s to today.

Shown in the photo from left to right are Dutchess Magistrates
Vice President Hon. Jeffrey C. Martin (Town and Village
of Red Hook), Jeffrey Battistoni, Esq., President of the Dutchess
County Bar Association, Dutchess Magistrates President
Hon. Rick Romig (Town of East Fishkill), Dutchess Magistrates
Secretary and NYSMA Director Hon. Susan Sullivan-Bisceglia
(Village of Wappingers Falls), Public Defender Tom Angell,
Esq., and Dutchess Magistrates Treasurer Hon. John Kane
(Town and Village of Rhinebeck.)

Local Judges Explore Alternatives to Incarceration

Members of the Dutchess County Magistrates Association 
discussed alternatives to incarceration at their recent dinner
meeting at Copperfields in Salt Point, New York. The guest
speaker was Nicole Willoughby, who discussed the services of
the Dutchess County Transition Center, Project MORE and
the Women’s Center to prepare former inmates for a successful
life in society.

Project MORE, Inc. was established in 1974 by a diverse group
of individuals. Their resolve was to assist ex-offenders with
re-entry into their community – thus the official name: Project
Model Offender Reintegration Experience. Upon start-up, the
mission was clear though difficult: to provide employment 
opportunities, therapeutic services, and other programming
and services that would assist clients in a positive transition
home from prison. While that mission remains the same
today as it was then, PMI has broadened its focus to provide
comprehensive programs and services that better equip clients
for today’s economic and social climates.

Shown in the photograph, from left to right, are:
Nicole Willoughby, Magistrates Secretary and
NYSMA Director Hon. Susan Sullivan-Bisceglia
(Village of Wappingers Falls) and Magistrates
Treasurer Hon. John Kane (Town and Village 
of Rhinebeck).
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The Dutchess County Magistrates Association fielded a large contingent at the recent Association of Towns 85th 
Anniversary meeting. The Dutchess justices were among the first to take the new Core A and Core B classes for 2018.

photo by 
Alexandra Glick-Kutscha, Esq.

Local Judges Explore Ignition Interlocks

Members of the Dutchess County Magistrates Association
discussed the use of ignition interlock devices on the cars of
convicted drunk drivers at their recent dinner meeting at

Copperfields in Salt Point, New York. Like a breathalyzer,
an ignition interlock measures the alcohol in a person’s 
system. If that amount exceeds a pre-programmed level, then
the interlock temporarily locks the vehicle’s ignition and the
car will not start.

The guest speakers were Thomas J. Carr, Esq., Senior Counsel
with the New York State Office of Justice Court Support and
Shawn Barry, Coordinator of the Ducthess County 
Ignition Interlock Monitoring Office.

Shown in the photograph, from left to right, are: Magistrates
Vice-President Hon. Jeffrey C. Martin (Town and Village of
Red Hook), Shawn Barry, Thomas J. Carr, Esq., Magistrates
Secretary and NYSMA Director Hon. Susan Sullivan-Bisceglia
(Village of Wappingers Falls) and Magistrates Treasurer Hon.
John Kane (Town and Village of Rhinebeck).

photo by Andrew Martin

Erie
County

 NYSMA Past President Hon. Timothy Cooper had the honor and privilege to
swear in his daughter Hon. Moira “Molly” Cooper as the newly elected Evans
Town Justice. Congratulations to both judges Cooper!  
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Genesee County

Genesee County Magistrates and Court Clerks Association held a Web DVS training
at Genesee Community College. Tina Richburg, Senior Management Analyst, 
presented a hands on training using provided laptops to enter, submit and  modify
Orders of Protections using the newly required digital method.

The Genesee County Magistrates and Court Clerk Association 
presented Past President, Meritorious Service and Leadership Awards to
the following people at their annual Law Day dinner:

Hon. Patricia Buczek, Town of Alabama Justice, retired after eight years
on the bench.  Prior to that, she was Court Clerk for the Town of Alabama
for seven years and was President of the Genesee County Magistrates and
Court Clerks Association in 2017. Association Hon. Joseph Nenni, thanks
Pattie for her service and dedication to the association by presenting her
the Past President’s Award.

Kate Holvey, Commissioner of Jurors, has spent her entire career in the
judicial system. She started in 1981 as secretary to Genesee County Judge, the Hon. Glen Morton.
In 1997 she became Deputy Commissioner of Jurors and then in 2013 Commissioner of Jurors.
Judge Nenni, thanks Kate for her years of service, support and dedication to the association by
presenting her with the Meritorious Service Award.

Hon Gary Graber, Town of Darien is in his 39th year on the bench 
and was Past President of the Genesee County Magistrates Association
for two terms. In 2013 Gary served as President of the NYSMA. He
presently Co-Chairs the NYSMA Legislative Committee as well as the
Mandatory Court Clerk Training program. He is also a 10-year faculty
member of the National Judicial College in Reno, Nevada. In presenting
him with the Leadership Award Judge Nenni stated that Judge Graber
has shown unselfish devotion and distinguished service to the
Magistrates Association.
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Nassau County

Steuben County
The Steuben County Magistrates Association honored
Maryclaire Donovan Frank, the former 7th Judicial
District Special Counsel on the occasion of her 
retirement. NYSMA President Hon. David Gideon
presented Maryclaire with a certificate of appreciation
for her dedicatedwork on behalf of the town and 
village justice courts.

Shown in the photo, from left to right, are: Hon. Betsey Farley - Steuben County
Magistrates Association Secretary; Hon. Christie Brothers - Steuben County
Magistrates Association Treasurer; Hon. Annette Viselli Thorne - Steuben
County Magistrates Association Vice President; Maryclaire Donovan Frank;
Hon. David Domm - Steuben County Magistrates Association President and
Hon. David Gideon - NYSMA President.

The Village of Westbury Justice Court held its Fifth Annual 
Honorable John L. Molloy and Honorable Frank J. Santagata
Law Day Program.  This year’s Law Day theme set by the
American Bar Association was Separation of Powers: 
Framework For Freedom.

Left to Right: Edward Paltzik, Esq., of Joshpe Law Group, New York, NY; Katuria D’Amato, Esq., member of
the Board of Zoning Appeals in the Town of Hempstead; Reverend Dr. Calvin O. Butts, III, President of 
SUNY Old Westbury and Senior Pastor of the Abyssinian Baptist Church of Harlem, NY; and Honorable
Thomas F. Liotti, Village Justice.  

Photo by Ray Muntz.

49
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Sullivan County

The Sullivan County Magistrates Association recently hosted
NYSMA President Hon. David Gideon at their meeting.

In the Pin Photo, Sullivan County
President Hon. Peter Feinberg 
presented Judge Gideon with the
Sullivan County Magistrates Pin.

In the Presidents picture – L to R: NYSMA President Hon.
David Gideon; Sullivan County Magistrates President, Hon.
Peter Feinberg; Past NYSMA Presidents, Hon. Harold Bauman,
Hon. Peter Barlet and Hon. John Kramer.

In The Group, L to R:

ERIC NYSTROM, CHARLES NYSTROM, KLU PADU (KNEELING), ED MCKENNA, PRESIDENT
SCMA PETER FEINBERG, PAST NYSMA PRESIDENT JOHN KRAMER. CURRENT NYSMA
PRESIDENT DAVID GIDEON, ANTHONY LARUFFA, BART RASNICK, PAST NYSMA PRESIDENT
HAROLD BAUMAN, MARTIN MILLER SCMA TREASURER/SECRETARY, MARY JEAN CARROLL,
PAST NYSMA PRESIDENT PETER BARLET, SHARON JANKEIWICZ, AND SCMA VP RICHARD DAME.
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Opinion 1-53

March 29, 2018

Digest: A trial judge may coordinate a raffle 
(assuming its lawfulness) at a magistrates’
association training program to raise
money from other co-equal judges over
whom he/she has no supervisory authority,
to purchase commemorative plaques for
display at local court facilities.

Rules: 22 NYCRR 100.2; 100.2(A); 100.4(C)(3)
(b)(i), (iv); Opinions 16-153; 15-171; 12-
106; 04-119; 96-118.

Opinion:

A town or village justice who is an officer
of a magistrates’ association asks if he/she 
may hold a raffle to raise funds for plaques 
commemorating current and former town and
village justices in his/her county. The raffle will
take place at a magistrates’ association training
program at which all attendees, except for the
non-judge speaker, will be town and village
justices in their region and their court clerks.

A judge must always avoid even the 
appearance of impropriety (see 22 NYCRR 100.2)
and must always act to promote public confidence
in the judiciary’s integrity and impartiality (see
22 NYCRR 100.2[A]). A judge “shall not 
personally participate in the solicitation of funds
or other fund-raising activities” (22 NYCRR
100.4[C][3][b][i]), or “use or permit the use of 

the prestige of judicial office for fund-raising”
(22 NYCRR100.4[C][3][b][iv]).

Historically, the Committee “has interpreted
section 100.4(C)(3)(b)(i) strictly, to forbid 
personal solicitation from any person” (Opinion
15-171). In Opinion 16-153, however, we advised
that a trial judge whose minor child is participating
in a charitable fund-raiser may personally solicit
funds from family members and fellow judges
not subject to his/her supervision, provided
he/she does not use or invoke his/her judicial
title or status in doing so. Further, in the unusual
circumstances of Opinion 12-106, we advised
that a trial judge may “invite other trial judges,
who are not subject to his/her supervision, to
make voluntary donations to a relief fund set up
for a judicial colleague who suffered devastating
losses to his/her home and personal possessions”
(Opinion 12-106). To the extent relevant here,
we reasoned that “there [was] no risk of an 
appearance of coercion, as the inquiring judge
proposes to solicit funds only from other judges
over whom he/she has no appellate or supervisory
authority” and the proposed solicitation “is 
not likely to create a public perception that 
the judiciary itself has singled out a particular 
educational, religious, charitable, cultural, 
fraternal or civic organization to benefit from 
internal solicitation within the court,” as the 

Advisory Committee on Judicial Ethics 

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

Continued on page 52
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public will “correctly perceive this as a matter of
collegiality or mutual support, i.e., colleagues at
a workplace, motivated by kindness and caring,
helping each other in a time of distress” (id.).

In effect, the Committee has, “with extreme
caution,” determined that future exceptions 
to this ban may be allowed in other limited 
circumstances and that the Committee will
analyze each circumstance of an inquiring judge’s
proposed solicitations separately (Opinion 16-153).

To the extent the inquiring judge proposes
to solicit funds from judicial colleagues over
whom he/she has no supervisory or appellate
authority, we believe it is permitted under
prior opinions. As in Opinion 12-106 and 
16-153, there is “no risk of an appearance of 
coercion” from the solicitation and the public
will readily perceive that the judge’s interactions
with co-equal judicial colleagues are clearly 
motivated by ordinary workplace collegiality,

rather than by the judge’s judicial status or the
prestige of judicial office (cf. Opinions 16-153;
15-171; 12-106).

Therefore, provided the raffle is lawful,
this trial judge may coordinate a raffle at a 
magistrates’ association training program and
sell raffle tickets to his/her co-equal attending
judicial colleagues.

However, the judge must not solicit funds
from any non-judge attendees nor allow the 
purchase of raffle tickets or other participation
in the raffle by any non-judge attendees, including
(but not limited to) court clerks, the non-judge
speaker, and any other non-judge individuals
who may be present at the event.

Again, we take no position on the lawfulness
of the proposed raffle, as that presents a strictly
legal question (see e.g.Opinions 04-119: 96-118).

Judicial Ethics Cont…

2018 NYSMA Annual Conference
September 23, 2018 - September 26, 2018

Will be held at the Sheraton at the Falls and Convention Center in Niagara Falls, New York.

Total Package Pricing overnight accommodations for three nights; Sunday, Monday and Tuesday as well as
the Sunday Welcome Reception, Breakfasts, Lunches, Dinners, Tuesday Gala Reception, and Refreshment
Breaks on Monday and Tuesday during classes.

Three Night Package Single Rate:  $711.55

Three Night Package Double Rate: $514.98 per person

*A surcharge of $50.00 will apply to any package of one or two nights. 

Annual C�f�ence
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APPEARANCE OF COUNSEL

MUSCATO, DiMILLO & VONA, L.L.P.
GEORGE V. C. MUSCATO, OF COUNSEL
FOR THE DEFENDANT

BRADLEY D. MARBLE, 
TOWN OF LOCKPORT PROSECUTOR,
FOR THE PEOPLE

PROCEDURAL POSTURE

      The Defendant was issued a Simplified 
Traffic Information along with the Supporting
Deposition for violation of Section 1128(a) of
the Vehicle and Traffic Law on July 29, 2015 
by Niagara County Sheriff Deputy Julie Kratz
for an offense occurring on July 11, 2015. The
Defendant, after very many appearance of 
counsel, requested a non-jury trial which was
initially scheduled for January 27, 2016.  The
initial trial date was scheduled far enough ahead
to allow both counsel to fully investigate the 
underlying facts and to have witnesses available
who were recovering from serious physical 
injuries. On January 27, 2016 the matter was
again adjourned on consent of both counsel to
April 27, 2016.  At that time the People were 
not prepared for the trial because their key 
independent civilian witness, Augustin Guley,

was not in attendance and two other parties
were advised by the Town Prosecutor not to 
attend because of their injuries which still 
rendered them incapacitated. Accordingly, 
no trial could be had.  The People requested an
adjournment  to serve Mr. Guley personally with
a subpoena.
      Defense counsel was also present along with
his own witnesses and prepared to go to trial.
He opposed the adjournment request of the 
People and moved for a dismissal for failure to
prosecute and for C.P.L. 30.20 and 30.30 reasons.

FACTS
      The Court had no testimonial facts before it
but for purposes of this decision only notes that
the Uniform Traffic Ticket did contain “S.P.I.”
which meant there was an accident with serious
physical injuries.  The Defendant was given a
ticket for moving from one lane unsafely and
presumably striking a motorcycle forcing the
same into two other stopped vehicles resulting
in serious physical injuries to the operator and
passenger on the motorcycle.  

      A. JURISDICTION
      The Court must always first find it has 
jurisdiction over the subject matter and that 
the accusatory instrument is sufficient on its

Decision By Hon. Leonard G. Tilney, Jr.

TOWN OF LOCKPORT COUNTY OF NIAGARA 
STATE OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK,
Plaintiff, DECISION

Case # 15070355

- vs -

THOMAS CANTY,
Defendant,

Continued on page 54
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face, which in this case is the underlying 
simplified traffic information as augmented by 
the supporting deposition.
      The simplified traffic information must 
only comply with the requirements of the 
Commissioner of Motor Vehicles to be sufficient
[CPL §1.20(5) and §100.10 (2)(a)].  However,
because of the sparseness of a simplified traffic
information, a supporting deposition generally
is necessary to render the accusatory instrument
legally sufficient, and thus give the Court 
adjudicatory jurisdiction over the defendant.
People vs. Beattie, 80 NY 2d 840, 841;  NY 2d
880; People vs. Rossi,  154 Misc. 2d 616, 618.
Hence, a supporting deposition must set forth
enough evidentiary facts “in a plain and concise
manner” to provide reasonable cause to believe
that the defendant committed all of the necessary
elements of the offense charged, failing which it
must be rejected and the case dismissed.  People
vs. Schuttinger, 143 Misc 2d 1032, 1035; People
vs. Cohen, 131 Misc 2d 898, 900; People vs. Hust,
74 Misc 2d 887, 890.  See also People vs. Key, 87
Misc 2d 252, 267 [App. term, 2nd Dept.], aff’d,
45 NY 2d 111.
      But while CPL §100.25 and §100.40 provisions
state the general rules, they do not provide the
court with easily applicable guidance as to 
what amount and kind of evidentiary facts are
sufficient to provide such reasonable cause, i.e.,
how detailed the supporting deposition must be.
Rather, what constitutes a sufficient deposition
will vary from case to case.  All that can be said
as a general rule is that, to be sufficient, a 
supporting deposition must contain enough facts
to allege all of the prerequisites of the offense
specified in the statute, but only that.  In other
words, a supporting deposition need say what
the People must prove, not how they will prove
it.  Likewise, a supporting deposition need not
state all the evidentiary facts available to the 
deponent, but rather only enough facts to 
provide reasonable cause to believe that the
statute was violated by the defendant, leaving for
trial the question of whether the People will be
able to prove that.  People vs. Ortiz, 146 Misc. 2d

594, 596.  See also People vs. Miles, 64 NY 2d
731, 732-33.  The statement in the supporting 
deposition suffices to tell the defendant enough
to show what he supposedly did and where.  
The supporting deposition need not detail the
People’s case, but rather (as noted above) must
merely state enough to make out a prima facie
case, i.e., to specify the necessary elements of the
offense, giving the defendant “fair notice of the
nature of the charges against him;” People vs.
Keindl, 68 NY 2d 410, 416. The supporting 
deposition here does so. 

    B. CPL 30.20 AND 30.30
    i. CPL 30.20
      This court holds that the defendant’s
constitutional speedy trial rights (CPL 30.20)
were not violated.  People vs. Taranovich, 37
NY2d 442 (1975), requires the following factors
are to be considered by this court:

      1. The extent of the delay.

      2. The reason for the delay.

      3. The nature for the underlying charge.

      4. Whether or not there has been an 
EXTENDED period of pretrial incarceration.

      5. Whether or not there is any indication that
the defense has been impaired by the delay.

As a general rule, each factor must be satisfied
in order for the criminal action to be dismissed.
People vs. Lee, 207 AD2d 415, 615 NYS2d 898
(2d Dept. 1994).  Not all factors are present here
and the chargeable delay, if any, does not reach
the constitutional proportion for dismissal.

      ii. CPL 30.30
      A criminal action is commenced by the filing
of an accusatory instrument against a defendant
in a criminal court.  People vs. Osgood, 52 NY 2d
37 498, NYS 2d 119 (1985).  If more than one
accusatory instrument is filed in the course of
an action, the time commences when the first 
of such instruments is filed.  CPL §1.20(17).
The speedy trial clock begins ticking the day 
following the commencement of the criminal
action.  People vs. Stiles, 70 NY 2d 765, 520 NYS

Decision Cont…

     129200 SUMMER 18 MAGIST MAG.qxp_Layout 1  6/11/18  7:11 AM  Page 55



Summer 2018 - The Magistrate

55

2d 745 (1987).  The only major exception to 
this rule is when an appearance ticket is issued
because an appearance ticket is not an accusatory
instrument, and the clock starts when the 
defendant first appears in a local criminal court
in response to the ticket. [CPL §30.30(5)(b); 
People vs. Parris, 79 NY 2d 69, 580 NYS 2d 167
(1992)].  This appears to be the case whether 
or not the instrument has been filed.  People vs.
Stirrup, 91 NY 2d 434, 671 NYS 2d 433 (1998).
Defendant is charged with a traffic infraction
which “is not a crime and the punishment 
imposed therefore shall not be deemed for any
purpose a penal or criminal punishment (VTL
§155).  The Penal Law (PL) likewise excludes
this type of traffic infraction from its definition
of a violation (PL § 10.00(4)). Accordingly,
CPL §30.30 does not apply to this traffic offense
People vs. Zagorsky, 73 Misc. 2d 420 (App Term
Broome County) and People vs. Pilewski, 173
Misc. 2d 800.

      C. DISMISSAL FOR FAILURE 
TO PROSECUTE

      The Court of Appeals has indicated that 
this Court may not dismiss a criminal matter for
failure to prosecute [People vs. Douglass, 60
NY2d 194, 469 NYS2d 56 (1983)].  This Court
is limited to dismissal by Section 170.30 of the
Criminal Procedure Law.  Douglass indicates
that unless the reason is itemized under Section
170.30 CPL the Court does not have the authority
to dismiss but must put the case on its reserve
calendar.  The issue before the Court is then,
does People vs. Douglass apply to vehicle and 
traffic violations. The Court has found no 
cases for an exception to the Douglass rule.  
Accordingly, the Court must transfer this case to
its reserve calendar.  The Court acknowledges
that this puts the defendant in the untenable 
position of not being able to move at a later date
for dismissal under CPL §170.30 as those 
sections do not apply in this matter with the 
exception of an interest of justice argument
[CPL 370.30(g) and People vs. Miller, 41 Misc.3d
1217(a) (2013)].  This Court does not deem this

matter to reach the criteria of that statute for 
dismissal and agrees with Justice Joseph DiSalvo
in his Miller decision that this procedure “does
not shock the conscience.”  Thus the defendant’s
case will remain in limbo pending the People
motion to restore it to the trial calendar.

      D. RESTORATION TO COURT’S 
CALENDAR

      Should the People elect to make a written
motion to restore this case to the Court’s trial
calendar “Good Cause” must be shown.  [See
this Court’s decision in People vs. Posadowski, 48
Misc.3d 1202(A) (2015)].

Dated: May 2, 2016
      Lockport, New York

      
__________________________________
Hon. Leonard G. Tilney, Jr.
Lockport Town Justice

Decision Cont…
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The National Judicial College in Reno, 
Nevada recently offered a fully funded
course under a grant awarded by the 

Federal Motor Carrier Safety Administration.
Thirty-three participants from across the nation
attended the three-day event. Each participant
brought something new to the table. There were
municipal judges, town and village judges, 
justices of the peace, district court magistrates,
hearing examiners, circuit court judges, general
sessions judges and county court judges. New
Mexico, Missouri, Florida, Pennsylvania, New
York, Colorado, Alabama, Delaware, Tennessee,
North Dakota, Washington, Kansas and Texas
were all well represented during the course.

The knowledgeable faculty included Jim Farley,
State Trooper Commercial Enforcement of the
Nevada Highway Patrol; Eric Flick, Professional
Commercial Truck Driver of FedEx Freight; 
our own Hon. Gary A. Graber, Darien Town
Justice and Past President of NYSMA; Hon. 
Karl B. Grube, Senior Circuit Court Judge of
Pinellas County, Florida; Helen I. Harberts, Esq.,
Special Assistant District Attorney of California;
Judith A. Olean, Judicial Educator of New 
Mexico Judicial Education Center; and Hon. 
T. Edward Page, Senior Judge of Indiana. 

The course began with an orientation and
overview of Commercial Motor Vehicle (CMV)
federal rules, laws and regulations, the judges
role in CMV safety and partnering in safety with
the traffic courts and administrative adjudicators.
The participants learned about “masking”1 and
were able to branch out into discussion groups
to go over masking scenarios and what to do
from the bench.

The second day began with dealing with CMV
drivers ethically and equitably, what to do when
fines are not paid, the science of addiction and
its effects on driving, followed by a computer 
lab of perspectives from behind the wheel, a
hands-on class teaching how to navigate the 
Federal Motor Safety Adminstration’s website 
and the National College websites. A final course
of the day dealt with enforcing CMV Commercial
Driving License laws.

On the final day of the course, the participants
had the class “Sharing the Road” held outside
with the ability to see and test for themselves the
ins and outs of a commercial truck. They reviewed
appellate opinions and CMV competence. There
was a final review and summary of the three
days followed by graduation and evaluations.
During the entire course, Bryan Walker, M.Ed, 
Judicial Education Manager of the National
Judicial College, was involved in the daily 
operations of the classes, keeping everyone 
energized and on track for the next class.

Faculty members Hon. Gary A. Graber and
Judith A. Olean were both presented with plaques
honoring them for their service and dedication
to teaching at the National Judicial College.

On a personal note, as Executive Director of
NYSMA, I attended this course along with
twelve other New York judges. This was honestly
one of the best courses I have ever attended! I
had not understood the full impact of masking
and the potential effects it could have. We were
encouraged to express our opinions and plans to
effectively administer justice in our courts based
on this new knowledge.
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NJC’s Grant Funded Course: Managing Cases 
Involving Commercial Drivers Licenses By Hon. Tanja Sirago

   1“masking” is hiding the true nature of the defendants CDL history by inaappropriately reducing charges.
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Just as at our own NYSMA conferences, the
learning experience did not stop in the classroom.
We enjoyed each others company beyond the
classroom hours and continued the discussion
of what was presented earlier those days, each 
one sharing how they plan to implement new
procedures when handling CMV tickets. Along
the way, I have made new friends which, in
other circumstances I would have never met. For
that I am grateful.

And to the faculty, who take time out of their
personal lives to travel far and wide to volunteer
their time and knowledge, to share their own
personal experiences and their expertise, I 
thank you.

I encourage all of you to seek out these types 
of classes. The National Judicial College offers
many courses in Reno as well as across the 
country and, of course, through their web-based
courses too.

Quoting Confucius “Education breeds confidence.
Confidence breeds hope. Hope breeds peace.”

Hon. Tonja Sirago
NYSMA 
Executive Director Town
Justice Cairo

NJC’s Grant Funded Course Cont…

NJC Provost Joy D. Lyngar, Hon. Gary A. Graber,
NJC President & CEO Hon. Benes Z. Aldana (Ret.)

Hon. Gary A. Graber with NJC plaque of appreciation
for 10 years on the faculty

Photos Continued on page 58
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NJC Faculty & participants

Judith A. Olean, JD receiving her
plaque of appreciation for many
years on the faculty.

NJC New York Town & Village Judges attending the April
2018 course.

NJC Faculty Presenters (L to R) Hon. Gary A. Graber, Hon. 
Karl B. Grube, Hon. T. Edward Page, Hon. Judith A. Olean (Ret.),
Trooper James Farley

Visit our website!

http://www.nysma.net/

Like us on Facebook!

https://www.facebook.com/NYSMagistratesAssn/
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Quiz of the Month By Judge Richard M. Parker

Answers on page 7 

This quarter’s quiz is drawn from the SMA training manual, “What Every Judge Should Learn
About the Court Clerk’s Responsibilities and Their Own.”

Directions: If the Statement is true, put a T in the blank. if it is not, indicate what word would make the statement true.

__________________________        1.     The court clerk is an officer of the court.

__________________________        2.     The court clerk reports to the mayor or supervisor of the municipality.

__________________________        3.     Keeping an accurate cashbook record is usually the responsibility of the court clerk.

__________________________        4.     The court clerk is personally responsible for all monies received by the court.

__________________________        5.     The check which returns bail to a bailor must be signed by the justice.

__________________________        6.     The court clerk may accept a personal check for payment of a fine and surcharge.

__________________________        7.     If a defendant calls the court requesting information on who he or she might hire as 
counsel, the clerk could provide the names of a few of the lawyers who appear in the 
court on a regular basis.

__________________________        8.     The court clerk can give the defendant a plea bargain memo from the district attorney if
the defendant indicates that he she would like to secure an alternate disposition.

__________________________        9.     It is the responsibility of the court clerk to send notices to the district attorney’s witnesses
in a case which is going to trial.

__________________________        10.  Is it permissible for the judge to authorize the court clerk to dismiss equipment cases so
long as correction was timely and the proof of correction was submitted to the court on
or before the return date.

__________________________        11.  A court clerk can write an appropriate fine on a defendant’s file to help the judge out.

__________________________        12.  It would be appropriate for the clerk to place a driving school’s pamphlets on the bench
in return for a box of coffee pods for the court’s coffee machine.

__________________________        13.  At the present time, court clerks are not required to have any training.
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OCA 
Connection
JusticeCourtTechSupport@nycourts.gov 

or 1-800-622-2522
Some helpful information from Justice Court Technical Support office.

Microsoft Office Windows 10 has been released July 29, 2015. Please
do NOT install this update on any town and village desktops and/or 
laptops. The Office of Court Administration does not support this 
version of Windows at this time.

Bitdefender is the New Virus protect for OCA computers in the Town
and Village Courts. If you have not installed Bitdefender on your
desktop/laptops please contact OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have an OCA email address. If
you do not know your email information, please call 1-800-622-2522.
OCA uses this email address, exclusively, to provide information. It is
also available to configure your smartphones for OCA email access.

You can now change your OCA email password, through this site:
https://iapps.courts.state.ny.us/sspr if you do not know your 
password or you use CDR/WebDVS, please call OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have a license for Microsoft
Office 365, which includes the full Microsoft Office 2013 suite.

Banners
Booklets
Brochures
Business Cards
Calendars
Cards

Carbonless Forms
Doorhangers
Envelopes
Flyers
Forms

Hang Tags
Invitation Packages
Labels
Lawn Signs
Letterhead

Mounted Displays
Newsletters
Note Pads
Palm Cards
Pocket Folders

Post Cards
Posters
Promotional Items
Self Inking Stamps
Stickers
To Name A Few…

ALCHAR PRINTING

Multicolor Offset Printing J Graphic Design & Prepress
State-of-the-Art Bindery and Finishing J Print Inventory Control

Fulfillment & Mailing Services JAggressive, Flexible Production Scheduling
New York State Certified Woman-Owned Business

Union Affiliations: Member Allied & CWA Printing Services9

Proud printers of The Magistrate Magazine

599 Pawling Avenue J Troy, NY 12180
Ph: (518)274.2421 J Fax: (518)274.6415 J 1(877)ALCHAR 5

www.alchar.com J Email: customerservice@alchar.com
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NEW YORK SAFETY PROGRAM
NYSP

Point and Insurance Reduction Program
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course,
you can reduce your point total by four points AND save 10% on your automobile liability and
collision insurance premiums. Take the course online: available 24 hours / 7 days a week / 
365 days a year. I you have no points, you still get the insurance discount – it’s the law!

NYSP provides feedback to the court!

For years NYSP has provided information regarding violator
participation in the classroom. This feedback is provided at 
no cost to municipalities. For more information on how to
enroll in NYSP’s Court Referral Program contact us and start
to participate now!

Proof of effectiveness
65% fewer violations - 35% fewer accidents

as a result of taking the NYSP 6 Hour driver improvement course

How to enroll?

Classroom info call 718-748-5252
Or go to www.NYSP.com

Online course go to www.NYSPonline.com
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Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
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Delmar, New York 12054
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