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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.

SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT
100.6 Application of the Rules of Judicial Conduct

      (D) Time for Compliance.
           A person to whom these rules become applicable shall comply immediately with all provisions of 
the Part, except, that, with respect to sections 100.4(D)(3) and 100.4(E), such person may make application
to the Chief Administrator for additional time to comply, in no event to exceed one year, which the Chief
Administrator may grant for good cause shown.
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My Fellow
Judges-

It is my hope that
everyone is enjoying their
summer and the warm
weather. Most of the county
magistrates associations are
on their summer hiatus which
means that I have had less

traveling to do. My car sincerely appreciates it!

I do have an active schedule for September
and hope to visit as many of the remaining county
magistrates associations as I can before the end 
of my presidential term. If I have not had the 
opportunity to visit your county magistrates 
association yet, I would ask that your leadership
kindly reach out to me so that I may schedule a
visit. I truly enjoy meeting with everyone and 
sharing what our New York State Magistrates 
Association has been doing. Besides, I really do
want to fill up the online “Where’s Gideon Been”
map, offering a challenge to our President-Elect,
Hon. Michael Petucci, for next year.

I am looking forward to seeing all of you at
our annual conference to be held in Niagara Falls,
New York, beginning on Sunday, September 23rd,
2018. A special thank you to Hon. Amel Jowdy 
and the Site Selection Committee for all of their 
efforts. The Conference Judicial Training and 
Education Committee, under the able guidance of
Co-Chairs Hon. Edward Van Der Water and Hon.
Jonah Triebwasser, has arranged for a very diverse
and exciting schedule of elective programs to be 
offered, which includes a full day mock DWI trial
demonstration and many contemporary subjects 
of interest.  If you have not yet registered for the

conference, I would encourage you to do so a
room availability quickly fills up. Plan to join all of
your fellow judges and experience the camaraderie,
sharing and exchange of current information.

In July, our Public Relations Committee had
an exciting all-day planning session with our newly
retained public relations firm, the Mower Agency.
Mower is a premier public relations firm statewide
offering a full-service suite of services to finally 
get our message out publicly. It is overdue and
about time that we counter the unjustified negative
publicity often disseminated about our Town and
Village Justices. Our members are the local justices
who come from their communities, are active in
their communities, know their communities and
understand the local needs. We care for the people
we serve. The best justice is justice served locally!

At the conference, during the annual meeting,
I have asked our public relations team from Mower
to present a brief presentation outlining what will
be an exciting positive plan emphasizing the value
of our Town and Village Courts and Justices to our
respective communities.

On another note, many system-wide changes
are being proposed in Albany and our association
is closely monitoring these new developments;
from the implementation of counsel at arraignment
programs statewide, “raise the age” commencing in
October this year and the bail reform proposals
now being proposed. Many thanks to our legislative
committee, chaired by co-chairs Hon. Robert Bogle
and Hon. Gary A. Graber, including Hon. 
Karl E. Manne and Hon. Tanja Sirago, who
continue to lobby in support of our legislative 
initiatives. My thanks to Immediate Past President,
Hon. Sherry Davenport, and her committee who
are currently reviewing the bail reform legislation

PRESIDENT’S MESSAGE

Hon. 
David S. Gideon
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and drafting a proposed position paper on behalf
of our association. 

In other news, I was privileged to recently
be invited, attend and address the New York State
Sheriff’s Association Conference in Buffalo where
many of the same concerns regarding the “raise the
age” and bail reform proposals were echoed by
their association. I was informed that this was 
the first time that our Association has been invited
to address their conference and I hope that the
dialogue can continue in the future.

In closing, I would be remiss not to 
acknowledge all of the energy and efforts of our 
Executive Director, Hon. Tanja Sirago. Tanja is a

pleasure to work with and without her I would be
at a loss to fulfill my obligations as your President.

As always, if you have any ideas to share
or concerns to relate, I encourage you to please
reach out to me, Tanja or any of the officers 
and directors. Our New York State Magistrates 
Association is all of us collectively, working 
together, for the betterment of our Town and 
Village Courts; the Courts closest to the People.
Let’s stay strong together.

Cordially,

David Gideon,

President

President’s Message Cont…
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share? Send articles and photographs to “The Magistrates” at
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Highlights of the June 2, 2018 Executive
Committee Meeting held at the 
Copperfield Inn, North Creek, are

presented for your information.

The Executive Committee meeting of the New
York State Magistrates Association was held 
on Saturday, June 2, 2018 at 8:30 A.M., at the 
Copperfield Inn, North Creek, New York. The 
President, Hon. David S. Gideon, being in the
chair and the Secretary, Hon. Tanja Sirago, 
being present. 

President Gideon welcomed the guests; President
of the Court Clerk’s Association, Gillian Koerner,
Incoming President Annie Raskoskie, Hon. 
Kenneth Marbot, and Hon. Kenneth Ohi Johnsen
to the meeting. Hon. Jonah Triebwasser moved
to accept the minutes. Carried. Hon. David Fuller
moved to accept the Treasurer’s Report.  Carried. 

President Gideon shared his many travels to the
county associations and the dedication of the
Valley Stream Municipal Building’s courthouse
in honor of NYSMA’s Past President Hon.
Robert G. Bogle. He noted NYSMA meeting
Hon. Michael Coccoma where educational 
issues, raise the age and centralized arraignments
were discussed. Judge Gideon also shared 
that NYSMA’s First Vice President, Hon. 
Jonah Triebwasser, was the keynote speaker at
the New York State Bar Association’s Judicial 
Council Association meeting  on June 1st. 

President Gideon declared a vacancy on the
Board of Directors created by the resignation 
of Hon. Donald Buttenschon. The Executive 
Committee voted to appoint Hon. Kenneth Ohi
Johnsen to fill the position until the next annual
business meeting.

Hon. Ed Van Der Water shared the numerous 
educational courses that will be provided at the
annual conference.

Discussion was held again regarding holding
joint conferences on a rotational basis with the
court clerks. A sub-committee was created adding
Hon. Gary Graber as a Co-Chair along with Hon.
Amel Jowdy to research possible locations.

Hon. Robert Bogle updated the Board on legislative
issues and noted this is an election year and 
all new bills will need to be added with new 
numbers for the next two-year session.

Hon. Thomas Dias moved to add a line item in
the expense budget in the amount of $75,000.00
for a public relations project with Mower, a public
relations service, who NYSMA has contracted
with to strengthen brand awareness and build
NYSMA’s credibility for state-wide media, media
strategy and publicity outreach; developing press
releases, crisis communications and consultation.

Hon. Barbara Seelbach reported on NYSMA’s
Past President Hon. Gary Graber’s successes
work as a faculty member  of the National 
Judicial College in Reno, Nevada. This past year
numerous New York Judges attended a grant
funded, one-week course on CDL Masking. A
motion was made to donate $1000.00 to the 
college in Judge Graber’s honor. The Motion
Carried.

Hon. Paul Peter requested that the Pin Recognition
ceremony, held at the annual conference, be
done in a setting where family members are able
to attend, and requested certificates be presented
as well as the pins for display by the recipients.

The next Executive Committee meeting will 
be held on September 23, 2018 at the Niagara
Falls Conference and Event Center in Niagara
Falls, NY.
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Executive Committee Highlights By Hon. Tanja Sirago
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Bail - a Bone of Contention

With bail and alternatives to incarceration
much in the news of late, your New
York State Magistrates Association

thought that a review of the bail alternatives
available in New York courts would be of timely
assistance to our members. These procedures are
utilized when ROR, release on recognizance, is
not ordered by the court. 

     ROR is defined in CPL 500.10(2) as follows: 

     “Release on own recognizance.” A court
releases a principal on his own recognizance
when, having acquired control over his 
person, it permits him to be at liberty during
the pendency of the criminal action or 
proceeding involved upon condition that he
will appear thereat whenever his attendance
may be required and will at all times render
himself amenable to the orders and processes
of the court. 

Forms of Bail

The Criminal Procedure Law 520.10(1) offers
nine possible forms of bail:

     (a) Cash bail

     (b) An insurance company bail bond

     (c) A secured surety bond

     (d) A secured appearance bond

     (e) A partially secured surety bond

     (f) A partially secured appearance bond

     (g) An unsecured surety bond

     (h) An unsecured appearance bond

     (i) Credit card or similar device

     Courts are guided in the determination of
bail by CPL 520.10(2):

     2. The methods of fixing bail are as follows:
(a) A court may designate the amount of the
bail without designating the form or forms in
which it may be posted. In such case, the bail
may be posted in either of the forms specified
in paragraphs (g) and (h) of subdivision one;
(b) The court may direct that the bail be
posted in any one of two or more of the
forms specified in subdivision one, designated
in the alternative, and may designate different
amounts varying with the forms; 

     The usual practice is for courts to direct that
bail be in the forms of cash, insurance company
bond or secured surety bond. It is rare that a
court accepts the other possibilities. To expand
the possibility of using these alternatives, let us 
explore together what these are:

(a) Cash bail speaks for itself. Someone posts
bail using United States currency. Most courts
will not accept a personal check, although some
will accept a bank teller check, bank certified
check or a postal money order. (See generally
CPL 520.15)

(b) An insurance company bail bond is defined
in CPL 500.10(16) as a surety bond, executed in 

A View from the Bench: By Hon. Jonah Triebwasser1

   1 Hon. Jonah Triebwasser is Town and Village Justice in Red Hook, Dutchess County, New York. He is first vice-president of the
New York State Magistrates Association, editor of The Magistrate and is editor of Magill’s Manuals for Penal Law and Vehicle and
Traffic Law for Local Courts. 

Continued on page 6
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the form prescribed by the superintendent of 
financial services, in which the surety-obligor is
a corporation licensed by the superintendent 
of financial services to engage in the business of
executing bail bonds. These are the bail bonds
issued by the bail bondmen and bondswomen
who usually have offices with large signs just across
the street from the entrance to the county jail.

(c) A secured surety bond is defined in CPL
500.10(17) as a bail bond secured by either: 
(a) personal property which is not exempt 
from execution and which, over and above all 
liabilities and encumbrances, has a value equal to
or greater than the total amount of the undertaking;
or (b) real property having a value of at least
twice the total amount of the undertaking. For
purposes of this paragraph, the value of real
property is determined by either: (i) dividing the
last assessed value of such property by the last
given equalization rate or in a special assessing
unit, as defined in article eighteen of the real
property tax law, the appropriate class ratio 
established pursuant to section twelve hundred
two of such law of the assessing municipality
wherein the property is situated and by deducting
from the resulting figure the total amount of
any liens or other encumbrances upon such
property; or (ii) the value of the property as 
indicated in a certified appraisal report submitted
by a state certified general real estate appraiser
duly licensed by the department of state as 
provided in section one hundred sixty-j of the
executive law, and by deducting from the 
appraised value the total amount of any liens or
other encumbrances upon such property. A lien
report issued by a title insurance company 
licensed under article sixty-four of the insurance
law, that guarantees the correctness of a lien
search conducted by it, shall be presumptive
proof of liens upon the property. 

(d) A secured appearance bond, as defined by
CPL 500.10(14) and (17) means a bail bond in
which the only obligor is the principal (defendant)
which is secured as in paragraph (c), supra. 

(e) A partially secured surety bond is defined in
CPL 500.10(18) as a bail bond secured only by a
deposit of a sum of money not exceeding ten 
percent of the total amount of the undertaking. 

     As the only purpose of bail is to assure the 
appearance of the defendant at future court 
proceedings, if a court is reluctant to release a
defendant on his or her own recognizance, based
upon the court’s belief that defendant’s roots in
the community are not sufficient to outweigh a
temptation to flee, one can understand a court’s
reluctance to use this form of bail as it gives 
only minimal incentive for a defendant to 
return or, as they say in golf, “not enough skin
in the game.”

(f) A partially secured appearance bond is the
same as (e), supra, but with the defendant as the
only obligor.

     The issues for a court concerning this device
are the same as in the partially secured surety
bond. The monetary incentive for the defendant
not to flee is minimal.

(g) An unsecured surety bond as defined in CPL
500.10(19) means a bail bond, other than an 
insurance company bail bond, not secured by
any deposit of or lien upon property. 

     Any court that would accept this might 
as well ROR the defendant; the court has little
recourse other than a bench warrant if the 
defendant fails to appear.

(h) An unsecured appearance bond - same as (g)
above with the difference being that the only
obligor is the defendant and not friends or family. 

     Again, this is of dubious value and a defendant
who qualifies for this might as well be granted ROR.

(i) Credit card or similar device - the functional
equivalent of cash bail, provided that the credit
card is accepted by the credit card company. 

A View from the Bench Cont…

Continued on page 8 
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Beware defendants who will offer a
credit card for bail and then contest the charge
the next day with the credit card company. As
long as you have a signed credit card slip, the
company will honor the charge.2

Ability to Pay

     In People ex rel. Kunkeli v. Adrian Butch 
Anderson, Dutchess County Sheriff, 2018 NY Slip
Op 28036, New York State Supreme Court 
Justice Maria Rosa issued a decision from her
chambers in Poughkeepsie, Dutchess County, 
ordering that when bail is imposed the court
must consider the defendant’s ability to pay 
and whether there is any less restrictive means
to achieve the State’s interest in protecting 
individuals and the public and to reasonably 
assure the accused returns to court. See Pugh v.
Rainwater, 572 F2d 1053, 1057 (5th Cir. 1978).

     Defendant Kunkeli was arraigned on a
charge of petit larceny for allegedly stealing a
vacuum cleaner from a local department store.
He was committed to the Dutchess County Jail
on $5,000.00 cash bail over a $10,000.00 secured
bond. Defendant had a record of not appearing
in court and had a history of past bench warrants.
Judge Rosa held “[i]t is clear to this court that a
lack of consideration of a defendant’s ability 
to pay the bail being set at an arraignment is a
violation of the equal protection and due process
clause of the Fourteenth Amendment and of the
New York State Constitution. Clearly, $5,000.00
bail to someone earning $10,000.00 per year, like
the petitioner, without significant assets, is
much more of an impediment to freedom than
$5,000.00 bail would be to a defendant earning
substantially more and/or with significant assets.
Setting that sum as to both such individuals
would not be equal treatment. Yet, the Fourteenth
Amendment and the New York State Constitution
both require that individuals under such 
circumstances be treated equally. ‘No person
shall be denied the equal protection of the laws

...because of race, color, creed or religion ...’ (New
York State Constitution Article 1 Section 11).
Perhaps it needs to be said that discrimination
on any basis, including on the basis of how
much money someone has, is a violation of 
the equal protection clauses and due process
clauses of the New York State and United States
Constitutions. Freedom should not depend 
on an individual’s economic status. Bearden v.
Georgia, 461 US 660 (1983); People ex rel. 
Wayburn v. Schupf, 39 NY2d 682 (1976).”

RUS and EM as Alternatives

Two of the less-restrictive means of ensuring the
return of a defendant to court, who was not a
good risk for ROR, that I have utilized in my
court, have been release to supervision of 
probation (RUS), where the defendant is ordered
to report to probation at least one a week to be
sure that he or she remains in the area and is
staying out of trouble, or electronic monitoring
by probation by the use of an ankle bracelet.

     The ankle bracelet, referred to also as 
electronic monitoring (EM), involves a defendant
being required to wear a non-removable device
so that his or her movements can be monitored.
The use of electronic monitoring has increased
dramatically in recent years. From 2000 through
2014, there was a 32 percent rise in the use 
of electronic monitoring. One article from 
International Business Times reported that
around 100,000 people in the United States were
under electronic monitoring. The number of
people being monitored is still steadily increasing,
so this number could be much higher today.

     EM requires a land-line telephone be installed
in the home of the defendant so that the ankle
bracelet can be linked to probation’s monitoring
system. This arrangement can pose a financial
cost on homes where the landline has been 
removed in favor of cell phones.

A View from the Bench Cont…8

   2 Based upon my personal experience with two defendants over the last 11 years. 
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Assuring That the Defendant Appears

      Our courts are being asked to relieve over-
crowded jails and honor the presumption of 
innocence by placing defendants awaiting trial
in the least restrictive pre-trial status possible.
Release on recognizance and the various forms
of bail and the alternatives to bail discussed 
are all available to our courts; and if the 

defendant does not appear after being given the
benefit of these alternatives, there is always the
bench warrant.

A View from the Bench Cont… 9

Whereas, Almighty God has called from our
midst a number of treasured associates,
and bowing in humble obedience to 

his will, we honor and remember the following 
magistrates who have passed away recently.

We remember them as fond friends, loyal servants,
and staunch exponents of democracy and our judicial

system. We enjoyed their friendship and helpful 
contributions in our work as Magistrates, in business
and in social hours.

We honor their memory and salute their virtues.

Respectfully Submitted,
Hon. Vera L. Hustead

Fall Necrology Report

Name                                             Town/Village                         County
Hon. James H. Corkland (Retired)                  Village of Lake George                                Warren County
Hon. James Craif                                               Village of Brocton & Town of Portland      Chautauqua County
Hon. Edgar C. Davey (Retired)                        Town of Schaghticoke                                 Rensselaer County
Hon. Charles F. Davis (Retired)                       Town of Fremont                                        Sullivan County
Hon. John R. Dockum (Retired)                      Town of Jay                                                 Essex County
Hon. Le Vern Gibson                                        Town of Ripley                                            Chautauqua County
Hon. Ronald E. Hailston                                  Town of Georgetown                                   Madison County
Hon. Harold L. Haycock, Jr. (Retired)             Town of New Berlin                                   Chenango County
Hon. Reginald P. Higgins                                  Town of Ontario                                          Wayne County
Hon. Harold Horner                                         Town of Stockport                                       Columbia County
Hon. Paul T. Johnson                                        Town of Almond                                         Allegany County
Hon. Adele Kerr (Retired)                               Village of Hunter                                         Greene County
Hon. Larry Leahy (Retired)                             Town & Village of Laurens                         Otsego County
Hon. Roger L. Maxon (Retired)                       Town of Clarendon                                     Orleans County
Hon. John E. Moyer (Retired)                          Town of Pendleton                                      Niagara County
Hon. Ronald L. Myers                                      Town of Hastings                                        Oswego County
Hon. Joseph J. Valentinelli (Retired)               Town of Dryden                                          Tompkins County

This article also appeared, in a slightly different form, in 
the Criminal Justice Newsletter of the New York State Bar
Association and is reprinted by permission
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Introduction

Town and village court justices routinely
conduct arraignment hearings for persons
charged with misdemeanor and felony

charges. During this process, local judges make
a number of decisions, perhaps the most important
ones being whether to release defendants on
their own recognizance, to set a designated “bail
release” options, to set conditions of release, or
to detain defendants without bail. Each of these
decisions carries significant weight in determining
the final dispositions and outcomes in these cases.

Not surprisingly, bail- and pretrial release-related
issues are of great importance not just for 
defendants appearing in local courts, but also for
the quality of justice meted out through local
court decisions. In New York State, as well as 
nationally, “bail reform” has become not just a
hot topic of debate and discussion, but also a
topic that has generated an impressively large
amount of empirical and investigative review 
at local, state, and national levels of legal, law 
enforcement, governmental, and citizen-based
advocacy agencies and organizations.

In this column, I highlight the work of six
New York and national organizations that can
provide local justices with information about 
existing and emerging pretrial practices.

New York
New York State Office of Indigent Legal Services

In 2006, Hon. Judith Kaye, who was then the
Chief Justice of the New York Court of Appeals,
established a Commission on the Future of 
Indigent Defense Services, which found significant
deficiencies in the provision of county-based
legal defense services. Among the deficiencies
cited in the Commission’s final report were 
the following: excessive client caseloads, the 

inability of counties to hire full-time defenders, 
a paucity of adequate support services, the lack
of adequate training, minimal attorney-client 
contacts, and, in some courts, the abrogation of
a constitutional right to counsel.

In 2011, partially in response to Judge Kaye’s
commission, the New York State Legislature 
created the New York State Office of Indigent
Legal Services (ILS), which consists of legal
research and support staff who address a range
of county- and state-based legal representation
issues, including the provision of counsel at a 
defendant’s first court appearance on criminal
charges being brought against him or her. ILS
conducts original research and prepares articles
and reports on its findings, which focus on a 
defendant’s right to counsel, including right to
counsel at first court appearance. The agency also
works with local officials to successfully implement
improvements in the legal counsel representation
of indigent clients in local communities.

ILS resources include coverage of the historical
and contemporary evolution of right to counsel
and representation at first court appearance
practices nationally as well as in New York 
State. Progress reports are available on the 
implementation of the Hurrell-Harring settlement,
plus research results from a recent statewide
study of town and villages court justices views
of the financial eligibility of defendants for 
public defender and related representation. More
specific information, including copies of these
and other research articles and progress reports,
is available on ILS’s website at www.ils.ny.gov.

New York State Association of Pretrial Service
Agencies

Founded in 1978, the New York State Association
of Pretrial Service Agencies (NYAPSA) formalized
a statewide network of pretrial practitioners

Pretrial Resources By the Hon. Russ Immarigeon (Hillsdale Town Court)
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who wanted to plan a strategy for addressing jail
overcrowding that demonstrated the effectiveness
of pretrial diversion and release programs 
on the quality of justice in New York State.
Throughout its 40-year history, NYAPSA has
brought together the experiences and expertise
of individual practitioners, politicians, local
judges, and criminal justice planners to address
issues affecting the delivery and expansion of
pretrial services in the state. 

As the NYAPSA website observes, pretrial-service
agencies provide courts with pertinent information
while offering defendants an opportunity to 
address the issues that brought them into the
criminal-justice system. Moreover, the site notes,
“pretrial programs emphasize the defendant’s
obligation to return to court and to comply with
the conditions of sentence or release. Defendants
who are employed can keep their jobs and,
therefore, continue to support their families and
contribute to their communities. This enforces
a sense of personal responsibility which is not
available in incarceration.” Key pretrial services
include averting needless incarceration of 
low-risk defendants, monitoring defendants and
discouraging misconduct, assuring on-time court
appearances, breaking the cycle of criminality
through early intervention, and freeing prison
space for serious and violent offenders.

In 2014, NYAPSA published a first-of-its-kind
statewide survey of pretrial services. NYAPSA’s
next annual statewide conference will be held
October 21-22, 2018 at the Hilton Garden Hotel
in Troy, New York. More information about
NYAPSA’s 2014 survey – and its upcoming 
conference – can be found on its website at
www.nyapsa.org.

National
Vera Institute of Justice

The Vera Institute of Justice (commonly referred
to as Vera) was founded in New York City in
1961 when, according to its website, “philanthropist
Louis Schweitzer and magazine editor Herb Sturz

recognized the injustice of a bail system in 
New York City that locked people up simply for
being poor. Working with criminal justice leaders,
they explored the problem from many angles,
setting their sights on developing a practical, 
innovative solution to NYC’s overreliance on cash
bail. Within a few years, they had demonstrated
that New Yorkers too poor to afford bail, but
with strong ties to their communities, could
be released and still show up for trial. The
experiment—dubbed the Manhattan Bail 
Project—resulted in dozens of similar projects
in cities around the country, and in landmark
legislative reform of the federal bail system.”

Vera, then, is the premier American agency 
focused on pretrial justice, although it also covers
a broad range of other criminal and juvenile 
justice-related topics such as criminal sentencing,
police reform, alternative sanctions (community
service, day fines), solitary confinement, and
sexual assault. Thematically, Vera pursues 
innovative and pilot programs that reduce the
use of jails, build bridges between police and
communities, affirm dignity behind bars, ensure
access to justice for deaf people and those with
disabilities, restore community and family bonds,
and promote racial equality in prosecution.

Most recently, Vera has produced several key
pretrial-related reports, including Understanding
Jail Growth in Rural America, Empire State of 
Incarceration: Correcting the Overuse of Jail, and
Against the Odds: Experiences with Alternative
Forms of Bail in New York City Criminal Courts.
Vera’s current (and past) work, which includes
access to relevant news clippings as well as 
informative staff blogs, can be examined through
its website at www.vera.org. 

Pretrial Justice Institute

Another venerable organization covering pretrial
issues is the Pretrial Justice Institute (PJI), 

Pretrial Resources Cont…
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which was originally known as the Pretrial 
Service Resource Center. Opening in 1976, PJI
is based in the Washington, DC area to serve as
a national clearinghouse for information on 
pretrial practices and services.

“The Pretrial Justice Institute’s core purpose,” the
agency’s current website states, “is to advance
safe, fair, and effective juvenile and adult pretrial
justice practices and policies that honor and 
protect all people.” Among its primary aims are
to educate stakeholders, inspire stakeholders to
take action, provide targeted support for state
and local reform initiatives, develop messaging
that supports bail reform, and build a community
of like-minded people.”  

In its efforts “to fix a broken system” wherein
too many individuals are detained prior to their
conviction or before their cases are dismissed,
PJI uses information gathering, policy research,
and technical assistance to help stem the tide of
mass incarceration. In particular, PJI helps both
local and state pretrial stakeholders to abandon
the use of cash bail, which confines too many
people because of their inability to pay, and 
to enhance the use of risk or public safety 
assessments, which can help judges identify 
the smaller number of people who might be
harmful to family members, neighbors, or other
community members.

Judges interested in a steady, nearly daily flow
of information and dialogue about pretrial issues
can subscribe – at no cost - to PJI’s “newsletter”
on its website at www.pretrial.org. The PJI 
website links viewers to agency reports, state
and federal research, recent news stories, and
staff blogs on various pretrial issues.

National Center for State Courts

The National Center for State Courts (NCSC)
was founded in 1971 as an independent, nonprofit
court improvement organization at the urging 
of Warren E. Burger, who was then Chief Justice
of the U.S. Supreme Court. Burger “envisioned
NCSC as a clearinghouse for research information

and comparative data to support improvement
in judicial administration in state courts.”

In 2016, the Conference of Chief Justices (CCJ)
and the Conference of State Court Administrators
(COSCA) formed a National Task Force on Fines,
Fees and Bail Practices to address the ongoing
impact of these legal financial obligations on 
economically disadvantaged communities and to
draft model statutes and court rules for setting,
collecting, and waiving court-imposed payments.

On the NCSC website, the National Task Force
makes available its Principles on Fines, Fees, and
Bail Practices, which were compiled for use in
developing more fair, transparent, and efficient
methods of judicial practice regarding bail 
practices and the imposition and collection of
legal financial obligations. 

On this site, the National Task Force shares various
resources to help courts improve their “fines,
fees, and bail practices,” including CCJ and COSC
policy papers and resolutions, technology-based
tools, state and national reports, grant-funding
initiatives, and international reports and resources.
Also available is an interactive map offering
state-by-state comparisons of fines, fees, and bail
practices. More detailed information is available
at the NCSC website at www.ncsc.org/Topics
/Financial/Fines-Costs-and-Fees/Fines-and-
Fees-Resource-Guide.aspx. National Association
of Pretrial Service Agencies

The National Association of Pretrial Services
Agencies (NAPSA) was established in 1972 
“to promote pretrial justice and public safety
through rational pretrial decision making 
and practices informed by evidence.” NAPSA’s
core values include:  learning; transparency 
and open communications; objective standards;
collaboration; dignity; respect; and professional
integrity.  NAPSA’s core strategic approach is to
provide evidence-based standards and education
to individuals and agencies. NAPSA possesses
the following supporting strategies: refine and
update standards; educate diverse practitioners;
provide individual certification; provide agency

Pretrial Resources Cont…
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accreditation; and provide short-term training
and technical assistance to jurisdictions in need.
A key component of NAPSA’s work involves 
the development of standards for the fields of
pretrial release and diversion. These standards
for front-end decision-making were first devised
in 1978, with the original Release Standards
being updated in 1995 and 2004 and the 
Diversion/Intervention standards being similarly
updated in 1995 and 2008, each offering 
“fresh re-examination of the original Standards
in light of emerging issues facing pretrial 
decision-makers and changes that had taken
place in practices, technology, case law, and 
program capabilities.” NAPSA has also worked
with the National Institute of Corrections to
produce such reports as “Model” Bail Laws:
Re-Drawing the Line Between Pretrial Release and
Detention and, most recently, A Framework for
Pretrial Justice: Essential Elements of an Effective
Pretrial System and Agency.

NAPSA holds an annual conference each 
August that brings together pretrial practitioners
and policymakers from across the country. 
For further information about NAPSA 
standards and other reports, visit its website at
https://napsa.org. 

Coda
Beyond these New York and national organizations,
other groups are also focusing at least some 
of their efforts on pretrial issues, among them,
the American Bar Association (ABA), the
American Civil Liberties Union, the Brennan
Center for Justice, the Laura and John Arnold
Foundation, the Prison Policy Initiative, and the
National Institute of Corrections, which has a
valuable resource center of its own. Both the
ABA and NAPSA are currently revising their
separate sets of national standards on pretrial 
release and diversion; the Arnold Foundation is
implementing and evaluating the use of public
safety assessments in pretrial decision-making. 

Pretrial Resources Cont…

*The Hon. Russ Immarigeon is a town court justice in Hillsdale,
New York

m
The Editors welcome 
articles from our readers.
Please send your article,
along with a head shot
photograph, to
NYSMA1@gmail.com

The final decision on
publication of any article
rests with the editors.

Thank you.
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Too many times, I have assembled our
Columbia County judges to wear their
robes at the wake for a former Judge. It

is an honor, but there should be more that we do
to recognize the service of those past judges and
our currently serving judges. I started researching
the history of the Town and Village Courts in
Columbia County earlier this year. Part of the
project is to photograph the judges, current and
past who are still living, and their court clerks.
The pictures show the different buildings that
reflect the diversity of the people who elect us.

I noticed perpetual plaques hanging in the 
different town halls showing the names of the
current and past supervisors for the towns and
the same types of plaques for the mayors in the
villages. I knew then that perpetual plaques
needed to be placed in all our town and village
halls to recognize the sacrifices and dedication
that our Judges demonstrate every day by serving
their communities.

Perpetual Plaques Recognizing all Present and 
Previous Judges Continuing to Make a Difference 
in Columbia County! By Hon. Dr. Carrie O’Hare

Livingston  Court (L to R)  
Dora Schultz, Court Clerk, Hon. Robert T. Brenzel, T/Greenport
(Ret. 2017) and Deputy “Dep.” Court Clerk, Hon. Angela M. Guzzi,
T/Livingston, Peggy Fieser, Deputy Court Clerk, Eileen Yandik,
Chief Court Clerk, and Hon. Harold G.(“Sonny”)Weaver, Jr.,
T/Livingston.

Stuyvesant Town Court Photo (L to R)  Hon. Joseph A. Bruno,
(Ret. 2016), Hon. Donald A. Novak, (Ret. 1974), Hon. Dr. 
Carrie A. O’Hare, T/ Stuyvesant, Hon. William T. Vick, Sr., T/
Stuyvesant, Hon. Victoria K. Hill, T/ Greenport,and former
Court Clerk, T/Stuyvesant, Hon. Paul J. Wied, (Ret. 1980).

Claverack plaque hanging in the court.
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     Initially to pay for the plaques, I submitted
and received an opinion from the Advisory 
Committee on Judicial Ethics allowing a special
purpose raffle be held where only current 
sitting town and village judges would be able to
buy a chance to win (See Opinion 18-53). That
raffle raised $305, which was enough to purchase
the first three plaques. To avoid any concerns
about ways to raise the remaining monies, I paid
the monies myself to complete the project. There
is no doubt in my mind, it is the right thing to
do. As of August 2018, I have completed and 
presented 9 of the 21 plaques. The research 
project’s expected completion date is scheduled
before the end of 2018.

     One of the earliest plaques went to the Town
of Gallatin. Judge Fred Schultz and his wife and
Court Clerk, Dora Schultz, accepted the plaque
at a Columbia County Magistrates Meeting. 

(Both Judge Schultz and Dora have been serving
since 1978!). Before having the plaque hung in
their town hall, they brought the plaque to The
Thompson House in Rhinebeck, a nursing home,
to a retired Judge whose name is one of the
twelve on the plaque - Judge Frank Degenhardt
(Ret.) and his wife and former court clerk, 
Jessie Degenhardt.

Perpetual Plaques Cont…

Continued on page 16

Presenting the Perpetual Plaque to the Judges and members of
their families along with the Livingston Town Board.
(L to R) Hon. Harold G. Weaver, Jr., T/Livingston, Billy Bender,
Town Board Member, Will Yandik, Town Board Member, Hon.
Angela M. Guzzi, T/Livingston, Phil Massaro, Town Board 
Member, James Guzzi, Town Supervisor, Hon. Michael Brandon,
T/Claverack and Secretary Judge, CCMA, Hon. Dr. Carrie A. O’Hare,
T/Stuyvesant, Pres. CCMA, Ed Moore, Hudson Police Chief, his
wife, Diane Moore, family to Hon. Robert Q. Moore, T/Livingston,
and Eileen Yandik, Chief Court Clerk, T/Livingston.

Livingston Town Court (L to R)
Hon. Robert T. Brenzel, T/Greenport
(Ret. 2017),  Dora Schultz, Court Clerk,
and Deputy “Dep.” Court Clerk, 
Hon. Angela M. Guzzi, T/Livingston
Peggy Fieser, Deputy Court Clerk,
Eileen Yandik, Chief Court Clerk, and
Hon. Harold G. (“Sonny”) Weaver,
Jr., T/Livingston.

Livingston Town Court Behind the Bench 
(L to R) Peggy Fieser, Dep. Court Clerk, Eileen Yandik, Chief
Court Clerk, Hon. Angela M. Guzzi, T/ Livingston, Hon. 
Harold G. (“Sonny”) Weaver, Jr., T/Livingston, Dora Schultz,
Court Clerk, Hon. Robert T. Brenzel, T/Greenport (Ret. 2017)
and Deputy “Dep.” Court Clerk. ).

Retired Judge 
Frank Degenhardt
and his court clerk wife
Jessie Degenhardt .
Judge Fred Schultz 
and wife, Court Clerk,
Dora Schultz
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     On June 14th , at the Claverack Town Board
Meeting, I had the honor of presenting a perpetual
plaque with 12 names to both current Judges
and three past Judges and their family members.
In the audience was the son of a previous Judge
who had served back in 1963 through 1982
and had long since passed away. He was invited
to see his Dad’s name recognized on the plaque.
I thanked that son for his Dad’s service to the
people of Claverack. He was visibly moved.

     On June 21st, I presented a plaque to the
judges in Ancram and the son of a former judge
sits on their town board and was present that
night. The town historian is the sister of another
former town judge. They recalled memories of
Defendants being brought to their homes for 
arraignments. The stories reminded me of the
stories in the book by Judge Helen Burnham
(1995), The Room on the Side of the House: A
Chronicle of the Peoples’ Court. Judge Burnham’s
son sent me a copy in 2009 when I was completing
my dissertation work. 

     On July 2nd, I presented a plaque to the
Judges in Clermont at their town board meeting.
On the plaque was the name of the brother 
of the current sitting Judge, Hon. Ron Banks.
Judge William Banks had served from 1968
through to 1981 and passed away about twelve
years ago. His daughter was present and was
moved to tears when seeing her Dad’s name on

the plaque. How ironic is it that when the 12
names were placed in the order of their service,
the two brothers’ names ended up next to each
other? 

     On July 9th, a perpetual plaque with the names
of 24 sitting and past Judges was presented to
the Judges of Canaan.  How amazing that on that
plaque were the names of a previous Judge who
recently retired in 2015 – Judge Lew Hatch, his
uncle’s name who served back in 1973, and from
1935, his grandfather’s name who also served as
a Judge! This is our legacy passed down from
generation to generation – duty, honor, justice. 

Perpetual Plaques Cont…

Town of Clermont plaque

Canaan Town Court Photo (L to R) Doris (“Peg”) Hatch, 
widow of Judge Doug Hatch (1973), Dorothy (“Dot”) Meppen,
granddaughter to Judge Nocker (1935), Judy Hanson, sister to
Judge Lew Hatch (Ret. 2015) and granddaughter to Judge Nocker
(1935), Judge Lew Hatch (Ret.), Current Judges Delena M. Schaefer
and Katherine E. Ambrosio, Darsi Frederick, Court Clerk 
and granddaughter to Judge Winthrop Foss (1956-1981), Hon.
Dr. Carrie A O’Hare, President Columbia County Magistrates
Association (CCMA), and Hon. Michael Brandon, Secretary
Judge for CCMA.

Claverack Town Court Photo (L to R) Claire Every, Court Clerk,
Hon. Charles Hoag (Ret. 2016), Hon. Michael Cozzolino,
Hon. Michael Brandon, Hon. James Sherman (Ret. 2006),
and Brenda Weigelt, Court Clerk.
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     January 2018, I started researching the history
of the Town and Village Courts and the judges
in Columbia County. There are currently eighteen
Town Courts and three Village Courts within
the 648 square miles of Columbia County. I first
checked with the Columbia County Board of
Elections and the County Clerk’s Office. Neither
office retains records other than the most recent
documents. Next, I spent Saturdays at the 
Columbia County Historical Society. There, 
Jim Benton, Senior Researcher, introduced me
to The History of Columbia County (Ellis, 1878).
The first amazing discovery was that six of the
town courts started in 1786! Of the remaining
eighteen town courts, all were started between
1796 and 1837! The Ellis (1878) book contains
the names of all Justices of the Peace (JPs) for
each of the 18 town courts from the time they
were appointed until the changeover in 1830
when the JPs started being elected. The Ellis
book recorded the names of all JPs until 1878. 

     After exhausting the resources in the 
historical society and the various town and 
village historians, I started exploring the past 
issues of newspapers in our county. Those back
issues are housed in two separate libraries. That
entailed countless hours of research scanning
through literally hundreds of reels of microfilm.
Back issues of the Chatham Courier dating from
1899 were my first quest with the assistance of
Carly Doyle in the Chatham Library. Carly
helped me master the use of the microfilm
machine, especially the art of quietly rewinding
the microfilm reels!

     The other library is part of SUNY – the 
Columbia-Greene Community College Library
that houses back issues from the early
1920’s forward for the various named Hudson
newspapers. With the help of John Santana, 
Reference and Circulation Librarian, I was able
to print out numerous pages of election ballots
and ultimate results. Unfortunately, many of the
issues were either missing and or damaged.
Many reels are published with white print on
black sheets and that is very hard to read / scan
very quickly.

     For those individuals considering a similar
project in your county, I soon learned ways to
obtain the greatest cache of names. I focused on
either October and November leading up to the
elections, the election results afterwards, or to 

Perpetual Plaques Cont…

Recognizing the longest serving Judges in Columbia County 
Photo (L to R)  Hon. Dr. Carrie A. O’Hare, T/Stuyvesant, 
Pres. CCMA, Hon. Michael Brandon, T/Claverack, Secretary-
Judge CCMA, Dora Schultz, T/Livingston Court Clerk and
T/Gallatin Court Clerk, Hon. Fred Schultz, (1978),  T/Gallatin,
Hon. Harold G. Weaver, Jr., (1977) T/Livingston, and Hon. 
Angela M. Guzzi, (2018) , T/Livingston.

Stuyvesant Town Court  (L to R)  Hon. Joseph A. Bruno, 
(Ret. 2016), Hon. Donald A. Novak, (Ret. 1974), Hon. Dr.
Carrie A. O’Hare, T/ Stuyvesant, Hon. William T. Vick, Sr.,
T/ Stuyvesant, Hon. Victoria K. Hill, T/ Greenport, and former
Court Clerk, T/Stuyvesant, Hon. Paul J. Wied, (Ret. 1980).

Chatham Library (L to R) 
Hon. Carrie O’Hare and Carly
Doyle in the Chatham Library.

Continued on page 18
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look through January’s papers to see the swearing
in ceremonies.  This process has been daunting
especially given that not all judges run in the
same year; some are staggered and others are
concurrent. I will soon begin researching the
three village courts where I will focus my efforts
on February and March timeframes. This is all
a manual search and the papers do not always
publish when a judge leaves office prematurely. 

     Recently, I discovered another potential
source to retrieve and identify names of previous
judges. From researching the election results in
the various papers, I had started to hone in on
the date when JPs became Town Justices. In one
year, I found the title of Justice of the Peace and
the next year I saw the title Town Justice on the
ballot. I could not find the exact date and or the
legislation that enacted the change. 
     
     However, thankfully, with the help of 
Laura Hankin at the Supreme Court Law Library
in Hudson, she was able to find the exact date
of the title change as September 1, 1967 and 
provided copies of the legislation. Within that
legislation, there was further discussion that 
led to the date of July 1, 1977 when judges could
no longer serve on town and village boards. 
Further, once I learned they had served on the
boards that gave me another potential source to
discover the names of previous judges. I asked
the town clerks in the next towns to be 
researched and was shown boxes of microfilm
reels of the minute books – recordings of the
Town and Village Board meetings. Since the
judges served on the boards as well as their 
normal tenure, I am excited to discover even
more names to add to the plaques. 

     Each perpetual plaque shows the date that
the first JP was appointed and the number of JPs
up to 1878. Then, based on the research I am able
to complete, I have either twelve names entered
or, in special circumstances, twenty-four names
entered. For instance, in Canaan, the town 
historian and town clerk were able to identify
twenty-four judges’ names and dates of service
going back as far as 1918.

The families of current and previous judges are
pleased that their loved ones are receiving 
recognition that they made a difference. Their
sacrifices and commitment stood for something.
More importantly, as I continue to research the
names and history of each of the remaining
Courts, I am discovering the judges are very
much integrated into the very fabric of the
towns and villages and have been for well over
200 years. 

What an amazing tradition and heritage of 
service to the communities who elect us – the
peoples’ judges! From the research I completed
in 2009, the following thoughts were presented
by one of the 25 highly-effective judges that I
had the honor to interview: 

“There’s always an ability to make 
improvements. . . doing the best I can 
as a judge but the whole theme is all the 

Canaan plaque

Continued on page 20

L-R Hon. John Rustici (2018-), Hon. Wendy Nack-Lawlor (2006-),
Hon. Robert Delaney (Ret. 1978-2005), Hon. Ralph Del Pozzo
(Ret. 1978-1999), Hon. Thomas Colwell (Ret. 2000-2007), Hon.
Robert W. Beaury, (Ret.. 2008-2017 and current T/Germantown
Supervisor), Hon. Dr. Carrie A. O’Hare, T/Stuyvesant and
President of the Columbia County Magistrates Association. 
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Your NYSMA store is back!
ITEM #           DESCRIPTION            PRICE 

    1            2018 WINDOW DECAL                        $1.25

    2            MOTORCYCLE STICKER                   $1.25

    3            COFFEE MUG 12oz                              $8.00

    4            TRAVEL MUG with NAME                 $10.00

    5            TRAVEL MUG white                            $10.00

    6            TRAVEL MUG silver                            $10.00

    7            TOTE BAG with zipper                        $25.00

    8            UMBRELLA                                          $20.00

    9            LAPTOP CASE                                      $39.00

    10          NYSMA PEN                                         $3.00

    11          GOLF TOWEL                                      $8.00

    12          WALL CLOCK 12 inch                          $20.00

    13          NYSMA LAPEL PIN                             $8.00

    14          PORTFOLIO w/ CALCULATOR          $35.00

    15          BADGE WITH CASE silver                  $105.00

    16          BADGE WITH CASE gold                    $105.00

    17          BADGE WITH CASE custom               $14.00

    18          OGIO GOLF BAG w LOGO                  $10.00

    19          TAPE MEASURE w LOGO                  $5.00

    20          “JUDGE IN TRAINING” BIB              $8.00

ITEM #           DESCRIPTION            PRICE

    21          POLO w POCKET                                 $17.00

    22          POLO w/o POCKET                              $17.00

    23          MOISTURE WICKING POLO             $20.00

    24          NYSMA T-SHIRT                                  $10.00

    25          NYSMA T-SHIRT w POCKET             $10.00

    26          SHORT SLEEVE OXFORD                  $36.00

    27          LONG SLEEVE OXFORD                    $38.00

    28          SWEATSHIRT                                       $17.00

    29          HOODIE                                                $26.00

    30          SWEAT PANTS                                     $24.00

    31          DENIM LONG SLEEVE SHIRT          $39.00

                  WOMEN’S

    32          POLO w POCKET                                 $17.00

    33          POLO w/o POCKET                              $17.00

    34          MOISTURE WICKING POLO             $20.00

    35          NYSMA T-SHIRT w POCKET             $10.00

    36          NYSMA T-SHIRT w/o POCKET           $10.00

    37          SHORT SLEEVE OXFORD                  $36.00

    38          LONG SLEEVE OXFORD                    $38.00

    39          SWEATPANTS                                      $24.00

ORDER FORM

NAME________________________________________  ADDRESS________________________________________________________

PHONE NUMBER_______________________________ EMAIL___________________________________________________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

LIKE US ON FACEBOOK – BEGGAR PROMOTIONS LLC WWW.BEGGARPROMOTIONS.COM
MAIL FORM TO P.O. BOX 17 FAIR HAVEN, NY 13064 ~OR~ EMAIL TO BEGGARPROMOTIONS@GMAIL.COM
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NYSMA President Hon. David Gideon 
attended and spoke at the New York
State Sheriff’s Association at their 

annual conference held this year at the Marriott
Buffalo Harborcenter. This was the first time
that our Association had been invited to address

their conference. Pictured from left to right 
are: Oneida County Sheriff Robert M. Maciol,
President Gideon, Herkimer County Sheriff
Christopher P. Farber and Executive Director 
of the New York State Sheriffs’ Association,
Peter R. Kehoe.

NYS Sheriff ’s Association

same to make things better than you
found them so that the people that come
after you can have a better time of it. 
I think that’s how we progress how
civilization progresses every generation
makes improvements so that the next
generation can build on. . . . Spend time
to make things better for the generation
that comes after you.”

     These words speak volumes because it is
what we do. We do not do this job for fame or
fortune. Definitely not for the money! We do the
job because it is the right thing to do. Thank you,

judges for all you do. With a humble heart, I 
submit this legacy, Judge Carrie O’Hare.

Perpetual Plaques Cont…
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About My County Association

Chautauqua
County

Chautauqua County Magistrates Association held its
meeting recently with special guest NYSMA President
Hon. David S. Gideon. 

From right to left. Hon. Marilyn Gerace, Town of Ellicott.
Hon. Anthony Pulci, Town of Pomfret. NYSMA President.
Hon. David Gideon. Hon. Vera Hustead, Town of Ripley and
NYSMA director, Hon. Dennis Young, Town of East Otto
and 3rd Vice President NYSMA.

Chemung-Schuyler Counties
NYSMA President David Gideon visited the Chemung-Schuyler County Magistrates Annual 
banquet in Horseheads. President Gideon administered the oath of office to new officers.

From Left to right are: Hon. David Brockway, SMA Director (V/Horseheads); Hon. David Gideon,
SMA President; Hon. Paul Hart, President (T/Big Flats); Hon. Lisa Hess, Secretary-Treasurer
(T/Big Flats); Hon. Gerald Pesesky, VP (V/Elmira Heights).

President Gideon was presented with a hand-made glass bowl from the Vitrix Glass Studios
of Thomas P. Kelly.
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Dutchess County
       Dutchess County 
      Magistrates Officers 
      being sworn in. 
       (photo by 
         Hon. Jonah Triebwasser)

Hon. Peter Forman, Dutchess County Court Judge, administers the oaths of office to 
Magistrates President Hon. Jeffrey C. Martin (Town of Red Hook), Magistrates Vice-
President and NYSMA Director Susan Sullivan-Bisceglia (Village of Wappingers Falls),
Magistrates Treasurer Hon. John Kane (Town and Village of Rhinebeck) and Magistrates
Secretary Hon. Richard Mattson (Town of Milan.)

Local Judges Explore 
Cross Examination

Members of the Dutchess County Magistrates
Association discussed the art of cross
examination at their recent dinner meeting
at Copperfields in Salt Point, New York. 
The guest speaker was Peter Gerstenzang,
Esq., who spoke about what judges should
look for in a proper cross-examination.

(photo by Andew Martin)

Shown in the photograph, from left to right, are: Magistrates Vice-President 
Hon. Jeffrey C. Martin (Town and Village of Red Hook), Peter Gerstenzang,
Esq., Magistrates President Hon. Rick Romig (Town of East Fishkill), 
Magistrates Secretary Susan Sullivan-Bisceglia (Village of Wappingers Falls)
and Magistrates Treasurer Hon. John Kane (Town and Village of Rhinebeck).

Columbia County

The Town of Livingston boasts the longest serving justice and the newest justice in
Columbia County. Shown are Hon. Harold G. Weaver, Jr., who ascended the bench
in 1977,  and Hon. Angela M. Guzzi, who took her oath of office in 2018.
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Greene County

NYSMA President Hon. David S. Gideon attended the Greene
County Magistrates Association’s annual installation banquet at
the Windham County Club. President Gideon addressed the group
which included many guests from the agencies that work closely
with the town and village courts.

Judge Gideon addresses the crowd.

Group photo (L to R) Hon. Joseph H. Warren, TJ Coxsackie, Hon. Tanja Sirago,
TJ Cairo and NYSMA Executive Director, Hon. William R. Jacobs, Sr., TJ
Catskill, Hon. Thomas J. Meacham, TJ New Baltimore, Hon. Wanda Dorpfeld,
TJ Coxsackie, Hon. Stephen Canfield, TJ Jewett, Hon. Kimberly Prince-Walsh,
TH Hunter, Hon. Maureen McCarthy, TJ Windham, Hon. Robert Basil, TJ 
Lexington, Hon. Joseph Farrell Jr. TJ New Baltimore, Hon. Robert E. Compton,
TJ Prattsville, Hon. Lubko Kizyma, TJ Lexington, Hon. David A. Rikard, TJ
Prattsville, Hon. Carol Stevens, TJ Windham

(Swearing In photo) 
(L to R) Greene County Supreme Court Justice
Hon. Charles M. Tailleur, Hon. Joseph H. Warren,
Secretary, Hon. William R. Jacobs Sr., President,
Hon. David A. Rikard, Vice President. (Absent
from photo, Hon. Constance Pazin, Treasurer)
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Jefferson 
&

Lewis County

NYSMA President Hon. David Gideon traveled to Lewis County to discuss use of 
interpreters in Town and Village Courts. Justices and court clerks from Lewis and
Jefferson Counties were in attendance.

Pictured are:
Front Row: Hon. Carrie Kubinski, Town of Turin Justice; Hon. David Gideon, President of
the NYSMA, Principal Law Clerk Onondaga County Supreme Court and Town of Dewitt
Justice; Hon. Aimee Murphy, Town of New Bremen Justice and Court Clerk for the Town 
of Croghan.

Second Row: Deborah Payne, Court Clerk for the Town of Ellisburg; Hon. Lucille Shettleton,
Village of Carthage Justice; Teresa LaParr, Court Clerk for the Town of Diana; 
Deborah Earl, Court Clerk for the Town of Turin and West Turin; Hon. John Markham,
Town of West Turin Justice.

Back Row: Hon. Peter Payne, Town of Ellisburgh Justice; Hopn. Dennis Quinn, Town of
Champion Justice & Former NYSMA President; Hon. Gary Rivers, Town of Champion
Justice; Hon. Howard Hooper, Town of Diana Justice; Hon. Rikki Stanton, Village 
of Lowville, Associate Justice; Hon. Gregory Burker, Town of Watson Justice; Hon. 
Errol “Tony” Aucter of New Bremen Justice.

Schoharie County

The newly constructed Richmondville Town Court hosted the
Schoharie County Magistrates Association where they welcomed
Hon. David S. Gideon to address the judges and court clerks.
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Officers of the Schoharie County Magistrates 
Association (L to R) Hon. David S. Gideon; Treasurer
Hon. Evelyn Falsarella, TJ Sharon Springs; President
Hon. Richard C. Smith, TJ Carlisle; Vice President
Hon. Lynn H. Hair, TJ Jefferson

(L to R) Hon. Michael Guntert, TJ Middleburgh, President David S. Gideon, Hon. Ivan Cole, TJ Summit, Hon. Evelyn Falsarella,
TJ Sharon Springs, Honb. Richard C. Smith, TJ Carlisle, Hon. Thomas Conto, TJ Fulton, Hon. Larry Sharpe, TJ Esperance, Hon.
Herb Needleman, TJ Richmondville, Hon. Lynn H. Hair, TJ Jefferson, Hon. Lawrence Musella, TJ Harpersfield

President Hon. David S. Gideon with Court Clerks 
of Schoharie County (L to R) Arlene Needleman, T
Richmondville, Carolyn Mahoney, T Wright, Beverly
Conto, T Fulton, Hon. David S. Gideon, Ellen Hall, T
Sharon Springs, Barbara Sharpe, T Esperance

Schoharie County
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Opinion 18-51

May 21, 2018

Digest: A judicial candidate may not answer a
political party’s questionnaire designed
to elicit express and implied commitments
that (a) are unrelated to the impartial
performance of judicial duties and/or
(b) would require him/her to engage 
in activities prohibited by the Rules
Governing Judicial Conduct.

Rules: 22 NYCRR 100.0 (Q); 100.3(B)(1);
1 0 0 . 5 ( A ) ( 1 ) ; 1 0 0 . 5 ( A ) ( 1 ) ( c ) ;
10 0 . 5 (A ) ( 2 ) ; 10 0 . 5 (A ) ( 2 ) ( i i ) ;
100.5(A)(4)(a); 100.5(A)(4)(d)(i)-(iii);
Opinions 18-08; 17-38; 16-07; 15-71; 
12-129(A)-(G); 12-58; 07-109; 04-95; 03-
38; 03-28; 00-33; 95-02; 93-22. 

Opinion:
An individual seeking election or re-election

to judicial office asks if he/she may answer
the 2018 Women’s Equality Party candidate
questionnaire. The questionnaire asks 20 yes/no
questions about whether the candidate (a) 
supports reproductive rights legislation; (b)
supports legislation concerning pay equity and
sexual harassment; (c) opposes attempts to limit
federal programs; and (d) supports campaign 
finance, health education in public schools and
other local and federal programs and legislation.
Many questions very explicitly ask the candidate
to say yes or no to a specific pledge or promise,
such as: 

     • “Will you publicly oppose any [U.S.] Supreme

Court nominee who may threaten those
protections [for women’s reproductive
health decisions]?”

     • “Will you pledge to fight any attempts 
to roll back the reproductive protections 
afforded women by Roe v. Wade?”

     • “Would you commit to supporting state
funding for Planned Parenthood services
should the federal government no longer
allow any federal dollars to be used for its
health care services?  And would you vocally
oppose any federal proposal that cuts 
federal funding for Planned Parenthood?”

     • “Will you oppose any attempts to limit 
[Social Security and Medicare] to reduce
the federal deficit?”

     • “Will you fight back any attempts to repeal
the [Affordable Care Act]?”

Candidates are expected to check off either yes
or no for each question, without comment,
although they may “provide additional narrative
to these questions” on a separate page. 

     In general, a judicial candidate may personally
participate in his/her own judicial campaign
during the designated window period, subjection
to limitations (see 22 NYCRR 100.0[Q]; 100.5
[A][1][c]; 100.5[A][2]). For example, the campaign
must be conducted consistent with the judiciary’s
impartiality, integrity and independence (see 22
NYCRR 100.5[A][4][a]), and all campaign 
statements must be entirely truthful and not in
any way misleading (see 22 NYCRR 100.5[A]

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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[4][d][iii]; Joint Opinion 12-129[A]-[G]). Also, 
a judicial candidate may not make pledges 
or promises of conduct in office at odds with 
impartial performance of judicial duties (see 22
NYCRR 100.5[A][4][d][i]) nor make improper
promises about controversies, cases, or issues
likely to come before the court (see 22 NYCRR
100.5[A][4][d][ii]). 

     Applying these principles, we have advised
that a judicial candidate may not promise to set
up and fund a legal scholarship if elected, as this
“is a pledge or promise entirely unrelated to the 
‘faithful and impartial performance of judicial
duties’ and thus impermissible” (Opinion 03-28).
Nor may a candidate sign a political organization’s
pledge to support and endorse all other candidates
endorsed by the organization and to consult
with it on any appointments when in public 
office (see Opinion 16-07). We have also advised
that a judicial candidate must not promise to
abolish the lawful and accepted practice of plea
bargaining in criminal cases in his/her court if
elected (see Opinion 04-95). 

     Here, too, we conclude that the candidate
may not respond to this questionnaire as it seeks
commitments that are inconsistent with and/
or unrelated to the impartial performance of 
judicial duties.  We note the party’s questionnaire
does not in any way acknowledge a judge’s 
obligation to “decide all cases fairly and impartially
and in accordance with governing law”
(Opinion 15-71) and does not invite candidates
to assert any caveats when responding to its
yes/no questions. 

We further note that the candidate, if elected or
re-elected, would not be ethically permitted to
fulfill many, or perhaps most, of the express 
and implied promises the questionnaire elicits.
For example, although a sitting judge may 
make recommendations to public and private
fund-granting organizations on “projects and
programs concerning the law, the legal system,
and the administration of justice” (22 NYCRR
100.4[C] [3][b][iii]), he/she generally may not
publicly support increased or continued funding

for other purposes (compare e.g. Opinions 12-58 
[appropriations for a fire company]; 03-38 [ballot
proposition to secure funding for a library]; 00-33
[library bond proposition]; 95-02 [appropriations
for a public library] with Opinions 18-08 
[appropriations for a problem-solving court]; 
07-109 [bond measure for a new courthouse]).
As another example, while a judge may be able
to convey “facts personally known” concerning
“the fitness of a nominee under consideration
for an appointive [federal] judgeship” to the
United States Senate Judiciary Committee
(Opinion 93-22), a judge who publicly opposes
a U.S. Supreme Court nominee based solely on
the nominee’s views on abortion or other such
controversial policy issues would likely be seen
as engaging in partisan political activity (see 22
NYCRR 100.5[A][1] [a judge must not “directly
or indirectly engage in any political activity” 
except as expressly permitted]; cf.Opinion 17-38
[a judge may not call a Senate Committee 
to express an opinion on a pending federal 
executive branch appointment]). Further, while
a judge has an ethical obligation to adjudicate
cases and controversies that are properly before
him/her, without being “swayed by partisan 
interests, public clamor or fear of criticism” (22
NYCRR 100.3[B][1]), the promise to fight for a
particular side of a politically controversial issue
is inconsistent with the role of a neutral arbiter
and would insert the judge “unnecessarily into
public controversy” (Opinion 17-38).  Thus, the
questionnaire is also impermissible to the extent
it purports to require the candidate to engage in
activities prohibited by the Rules Governing 
Judicial Conduct. 

     The judicial candidate may, if he/she wishes,
ask the party to circulate a questionnaire 
specifically tailored to judicial candidates and
the impartial performance of adjudicative duties 
(cf. Opinion 15-71 [judicial candidate “may 
express his/her own personal views on matters
related to abortion,” but “should make clear that
he/she will decide all cases fairly and impartially
and in accordance with governing law”]). 

Judicial Ethics Cont…
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Opinion 18-95

May 10, 2018

This responds to your inquiry (18-51) asking a
series of questions about off- hours arraignments
in the wake of the Hurrell-Harring v State of
New York decision (15 NY3d 8 [2010]) and 
the Stipulation and Order of Settlement. This
decision addresses the issue of whether indigent
defendants who were arraigned without counsel
were denied their constitutional right to counsel.

     1) On notification from an arresting agency
that a defendant requires immediate 
arraignment, is it ethically permissible
for the judge to “call attorneys from a list
provided by the county 18B program to
inquire if the attorney is willing to appear
on behalf of the defendant?”

The Committee has previously advised that it is
ethically permissible for a judge to engage in
very minimal ex parte communications with a
defense attorney in order to determine whether
that attorney is available to represent a defendant
at arraignment and to provide the attorney 
with a copy of the accusatory instrument (see
Opinion 13-124/13-125/13-128/13-129 [10th
paragraph]; 22 NYCRR 100.3[B][6][e]; cf. CPL
180.10[3][c]).

     2) If so, may the judge then preside over the
arraignment once the defendant and the
defense attorney are present?

Provided a judge can be fair and impartial, there
is no ethical prohibition against proceeding 
with an arraignment even if the judge has had 
a permissible, brief, non-substantive ex parte
conversation with counsel about representing

the defendant at arraignment (see Opinion 16-
43; People v Moreno, 70 NY2d 403 [1987]).

     3) Must notice be given to the District 
Attorney of an immediate arraignment
and, if so, may the judge proceed with the
arraignment if the prosecutor declines
to appear or is unavailable?

We have previously advised that a District Attorney
must have notice of the court’s arraignment 
procedure and must be given a reasonable
opportunity to be heard.  As long as these due
process safeguards are met, a judge may proceed
with an arraignment if the District Attorney 
declines to appear or otherwise participate in 
the proceeding (see Opinion 13-124/13-125/
13-128/13-129 [13th paragraph]; 22 NYCRR
100.3[B][6][d] - [e]).

     4) Does a judge’s effort to effectuate a 
criminal defendant’s right to counsel at
arraignment (or at any other time where
the defendant’s civil liberties are impacted)
automatically create an impermissible 
appearance of partiality or otherwise 
disqualify the judge from presiding in 
the case?

The Committee has previously concluded that 
a judge bears some responsibility in insuring
that the “constitutional obligation to provide
competent counsel to represent indigent criminal
defendants” is met (Opinion 01-100/01/101; 
see also Opinion 13-124/13-125/13-128/13-129
[12th  paragraph]; cf. CPL 180.10[3] – [5]). Thus,
provided the judge follows a routine and standard
procedure to solicit counsel for off-hours 
arraignments, without bias or favoritism 
(e.g. the judge does not pick and choose which
defendants benefit from the procedure and calls

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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attorneys from the county’s provided 18B 
list without partiality given to any particular 
attorney), there  is no impermissible appearance
of impropriety.

     5) May the judge preside over an arraignment
if a “good faith effort” is made to find
counsel but no attorney is available?

Whether a judge may preside over an arraignment
in which a defendant is not represented by 
counsel raises primarily legal questions which
the Committee is not authorized to answer (see
Judiciary Law §212[2][l]; 22 NYCRR 101.1]).
However, if a judge acts in conformity with 
governing law, the judge will not violate the
Rules Governing Judicial Conduct (see Opinion
14-01 see also e.g. CPL 180.10[3] – [5]).

     6) May the judge refuse to proceed with an
arraignment if a defendant is not represented
by counsel during the arraignment?

Whether a judge may refuse to preside over 
an arraignment in which a defendant is not 
represented by counsel raises primarily legal
questions which the Committee is not authorized
to answer (see Judiciary Law §212[2][l]; 22
NYCRR 101.1]).  However, if a judge acts in 
conformity with governing law, the judge 
will not violate the Rules Governing Judicial
Conduct (see Opinion 14-01 see also e.g. CPL
180.10[5]).

Enclosed, for your convenience, are Opinions
16-43; 14-01; 13-124/13-125/13- 128/13-129;
and 01-100/01/101 which address these issues.

Very truly yours,
Hon. George D. Marlow, Assoc. Justice Appellate
Div., First Dep’t Committee Co-Chair

Hon. Margaret T. Walsh Family Court Judge
Acting Justice, Supreme Court Committee 
Co-Chair

Judicial Ethics Cont…

OCA 
Connection
JusticeCourtTechSupport@nycourts.gov 

or 1-800-622-2522
Some helpful information from Justice Court Technical Support office.

Microsoft Office Windows 10 has been released July 29, 2015. Please
do NOT install this update on any town and village desktops and/or 
laptops. The Office of Court Administration does not support this 
version of Windows at this time.

Bitdefender is the New Virus protect for OCA computers in the Town
and Village Courts. If you have not installed Bitdefender on your
desktop/laptops please contact OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have an OCA email address. If
you do not know your email information, please call 1-800-622-2522.
OCA uses this email address, exclusively, to provide information. It is
also available to configure your smartphones for OCA email access.

You can now change your OCA email password, through this site:
https://iapps.courts.state.ny.us/sspr if you do not know your 
password or you use CDR/WebDVS, please call OCA at 1-800-622-2522.

All Town and Village Judges and Clerks have a license for Microsoft
Office 365, which includes the full Microsoft Office 2013 suite.
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Opinion 18-41

March 29, 2018

Digest: Judges and court clerks may not attend
a training program sponsored by the
county Ignition Interlock Monitor, where
the program will address post-conviction
sentencing compliance enforcement,
the faculty expressly excludes defense
perspectives, and the defense bar has
not been invited to attend the program.

Rules: 22 NYCRR 100.2; 100.2(A);  100.3(A)
100.4(A)(1), (3); Opinions 08-21; 94-31

Opinion:
The inquiring judge, who is also an officer

of a magistrates’ association, has received an 
invitation to attend a free “training / legal update
session for Magistrates and Court Clerks” 
concerning the ignition interlock program, 
including post-conviction sentencing compliance
enforcement issues. The program is sponsored
by the county’s ignition interlock monitor and
will be held at the county’s emergency response
center.  The faculty will consist of representatives
of the local Stop-DWI office, the district attorney’s
office, the probation department, the county
Ignition Interlock Monitor, and a sitting judge.
However, the sponsor has expressly declined to
invite any members of the defense bar to serve
as faculty.  On these facts, the judge asks if it is
ethically permissible to attend the program. 

A judge must always avoid even the 
appearance of impropriety (see 22 NYCRR 100.2)
and must always act to promote public confidence
in the judiciary’s integrity and impartiality (see
22 NYCRR 100.2[A]). A judge’s judicial duties
take precedence over all other activities (see 22
NYCRR 100.3[A]), and therefore a judge must

not engage in extra-judicial activities that “cast
reasonable doubt on the judge’s capacity to act
impartially as a judge” (22 NYCRR 100.4[A][1])
or “interfere with the proper performance of
judicial duties” (22 NYCRR 100.4[A][3]). 

We have previously advised that judges
must not attend training sessions sponsored 
by a law enforcement agency if the purpose is 
“to maximize enforcement” (Opinion 94-31).
We have also advised that members of a county
magistrates’ association may attend an educational
program sponsored by the county probation 
department about implementing post-conviction
polygraph testing for convicted sex offenders,
but only if the program (1) is not intended solely
to promote law enforcement goals and (2) is
open generally to the defense bar as well as law
enforcement officials 
(see Opinion 08-21). 

On its face, the training program’s purpose
and agenda appears designed to enhance 
post-conviction compliance enforcement of 
convicted DWI defendants with their ignition
interlock sentencing conditions/mandates. The
absence of defense representatives on the faculty
and in the audience further underscores and 
exacerbates the one-sided nature of the program.
We therefore conclude that the judges must not
attend this program under these circumstances,
and they should advise their court clerks not to
do so. 

June 21, 2018 Addendum: 
After this inquiry was decided, the organizers
invited the Public Defender to participate on the
faculty panel. In our view, the Public Defender’s
participation here will help ensure balance and
minimize the risk that the program will be seen as
a one-sided, law enforcement program.  Accordingly,
judges and their court clerks may attend. 

Advisory Committee on Judicial Ethics 
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APPEARANCE OF COUNSEL

Tim Donaher, Public Defender (Brandon Hellwig, of
counsel), for defendant in the first and second
above-entitled actions.

Sandra J. Doorley, District Attorney (Timothy Boucher,
of counsel), for plaintiff in the first and second
above-entitled actions.

OPINION OF THE COURT
Thomas J. DiSalvo, J.

History of the Case
      The Defendant was charged with criminal 
contempt in the second degree, in violation of 
Penal Law § 215.50 (3), on two occasions to wit:
November 5, 2017, and November 14, 2017,
wherein it was alleged that he violated this court’s
order of protection. In a prior case, which is still
pending before this court, the defendant was
charged with menacing in the second degree and
harassment in the second degree, alleged to have
occurred on November 5, 2017, at about 11:12 a.m.
Defense counsel filed separate omnibus motions in
each of these cases. In the cases alleging criminal
contempt in the second degree, the motions allege
that the informations are insufficient on their face.

      It is undisputed that the court arraigned 
the defendant at an “off-hours” arraignment 
on November 5, 2017, at 1:25 p.m. on said charges
of menacing in the second degree (Penal Law §

120.14 [1]) and harassment in the second degree
(Penal Law § 240.26[1]). The defendant was 
represented at the off-hours arraignment by an 
attorney from the public defender’s office. The
court issued the order of protection in question 
at the arraignment, pursuant to CPL 530.12 (1).
The defendant signed that order of protection 
indicating his receipt of same in the presence of his
attorney. At that time, the court indicated to the 
defendant what was prescribed by said order.
Copies of said order were provided to both the 
defendant and his attorney. Finally, the defendant
was then released on his own recognizance. It is
noted that the initial offense of criminal contempt
in the second degree was alleged to have occurred
later on the same day at about 5:25 p.m. The 
defendant was given an appearance ticket in that
case which directed him to appear in court on 
November 15, 2017.

Legal Analysis
      The standard for sufficiency of a misdemeanor
information is a higher one than that of a felony
complaint. The reason for the same is that a 
misdemeanor information can form the basis of
prosecution of the defendant. In the case of a
felony complaint, the offense in question must be
presented for review by a county grand 

Opinion By Hon. Thomas J. DiSalvo

TOWN OF WEBSTER COUNTY OF MONROE 
STATE OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, Plaintiff,
- vs - 59 Misc.3d 975, 75 N.Y.S.3d

CHAD GURNETT, Defendant, 811, 2018 N.Y. Slip Op. 2114

1711003, 171100

April 13, 2018

Continued on page  32



Fall 2018 - The Magistrate

32

jury.1 A felony complaint can commence a legal 
action, but cannot be the basis of a prosecution.2

      In almost any event, in most every criminal
case, the misdemeanor information, which can be 
comprised of a complaint and a supporting 
deposition, is scrutinized by defense counsel to 
determine if the sufficiency requirements of the
law have been met. The suffiency of such an 
accusatory instrument is governed by Criminal
Procedure Law § 100.40 (1) and by various case
law. A failure of the arresting police agency to 
carefully prepare misdemeanor informations, in 
accordance with both statutory and case law, will
result in many of its accusatory instruments being
dismissed as being insufficient on their face.

Criminal Procedure Law § 100.40 (1) states as follows:
      “An information, or count thereof, is sufficient

on its face when:

      (a) It substantially conforms to the requirements
prescribed in section 100.15; and

      (b) The allegations of the factual part of 
the information, together with those of any
supporting depositions which may accompany
it, provide reasonable cause to believe that the
defendant committed the offense charged in
the accusatory part of the information; and

      (c)Non-hearsay allegations of the factual part
of the information and/or of any supporting depo-
sitions establish, if true, every element 
of the offense charged and the defendant’s 
commission thereof.”

      Many rulings declaring an information to be 
insufficient on its face are based on an alleged 
failure to comply with CPL 100.40 (1) (c) due to
lack of “non-hearsay” allegations in the complaint
and/or the supporting deposition. In addition,

many rulings dismissing an information are 
because the accusatory instrument fails to set 
out “each element of the offense charged,” as 
defined by both statutory and case law. Penal Law
§ 215.50 (3) stated in pertinent part as follows: 
“A person is guilty of criminal contempt in the 
second degree when he engages in any of the 
following conduct:… International disobedience or
resistance to the lawful process or other mandate
of a court.” In both cases before the court, the 
information allege that the defendant violated a
particular order of protection and the circumstances
of that violation. However, case law has been more
specific as to what constitutes “every element 
of the offense” of criminal contempt in the second
degree, for purposes of sufficiency.

Case No. 17110039/CR No. 17-024798
      The complaint herein alleges that the defendant
violated this court’s stay away order of protection
dated November 5, 2017, directing the defendant
not to “return to the home at…Klem Road, Webster
NY 14580 for any reason except with a police 
escort to obtain personal belongings. The defendant
did return to the home without a police escort on
the above date and time.” In fact the defendant 
was directed to stay away from “the home of [the
protected party].” If the Klem Road property was
no longer the home of the protected party, the 
provision requiring a police escort to that address
should, in the opinion of this court, be moot.3

The order of protection was designed to protect 
the complainant not the property. However the 
supporting deposition of the complainant places
the defendant in the presence of the protected person
in presumptive violation of the said stay away order
of protection. The supporting deposition of the
complainant states as follows:

      “On the above date around 5:30 P.M. I came
home to…Klem Road my house. When I went
inside I found my brother Chad A. Gurnett 

Opinion Cont…

   1 See Gerstenzang, Handling the DWI Case in New York § 16:9 at 570 (2107-2018 ed).

   2 CPL 1.20 (8).

   3This is the case despite the court’s verbal admonition to the defendant at the arraignment to stay away from said property, except to
get his personal property while accompanied by the police, since it was based on the knowledge at the same time that the protected
party resided therein.
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inside getting his personal items including
clothing and tools. He was alone and told me
something about being homeless now and 
retrieving his property. He then left the house.”

      Certainly the deposition of the complainant
supplied the required nonhearsay allegations. 
The combination of the complaint and supporting
deposition combine to form a misdemeanor 
information. This still begs the question as to
whether that information is legally sufficient 
on its own face in terms of setting out all the 
elements of the offense charged.

      As previously stated, in addition to the statutory
requirements for a sufficient information, there are
the requirements established by the controlling
case law. Cases decided by the Fourth Department
of the Appellate Division are controlling on this
court. In People v. Ferenchak (82 AD3d 1692 [4th
Dept 2011]) the court reversed the conviction of
criminal contempt in the second degree (Penal Law
§ 215.50 [3]) entered after a nonjury trial in an
Onondaga County Court. The court held as follows:

      “Here, the factual portion of the misdemeanor
information alleges that defendant violated an
order of protection issued on a particular date
and recites the circumstances underlying that
violation, but it does not allege that defendant
was served with the order of protection, that
he was present in court when it was issued or
that he signed the order of protection.”4

      In this case reading the information comprised
of both the complaint signed by Officer Kirkpatrick,
who was not present at the time of the alleged 
offense, and the supporting deposition signed by
the complainant, one must observe that there is no
mention of defendant herein being in court at the
time the order of protection was issued, that he was

served with the order or that he signed the order.
On that level the information herein would be 
insufficient on its face.

Case No. 1710098/CR No. 17-026525
      The defendant was subsequently charged with
having committed a second offense of criminal
contempt in the second degree (Penal Law § 215.50
[3]) on November 14, 2017. The complaint read 
as follows:

      “That the above named defendant did, at the
above date and location at about 11:24 P.M.,
intentionally disobeyed a lawful mandate of
the court being an order of protection issued 
by Webster Town Court by Honorable Judge
DiSalvo presiding on the 5th day of November
2017 to wit: Patrol responded to…Klem Road
due to a 911 hang up call. Chad A. Gurnett was
observed by patrol at…Klem Road looking in
the front door window where his sister…was
staying and has a stay away order of protection
against Chad A. Gurnett.”

      The complaint was again accompanied by a
supporting deposition of the protected party. Said
supporting deposition which stated: “My brother
Chad A. Gurnett and I have a stay away order of
protection against each other where I am the 
Petitioner and Chad is the Respondent. Tonight
Chad showed up to my residence of…Klem Road
when he knew he was not supposed to be here.”5

In addition, another supporting deposition was
provided by the defendant’s mother which stated:
“My son Chad A. Gurnett showed up at my 
residence of…Klem Road because he ran out of gas
and coasted his truck here. Chad banged on the
window, and I was going to take him to get gas.”
The defendant was arraigned at the court’s regular
deposition calendar on November 15, 2017. Again 

Opinion Cont…

   4 82 AD3d at 1693.

   5The deposition implies that the defendant was at the compainant’s residence, albeit outside looking in the front door window, when
same was occupied by the complainant. Certainly the supporting deposition could have been more specific. However, in reviewing
the language set out in the supporting deposition, for purposes of suffiency, the court is giving it a fair, nonrestrictive, nontechnical
reading, assuming that the alligations are true and is taking all reasonable inferences from them. (See People v Suarez, 51 Misc 3d 620,
623 [2016].) The alligations are enough to give the defendant sufficient notice to prepare a defense and are adequately detailed to
prevent the defendant from being tried twice for the same offense. (See People v Casey, 95 NY2d 354, 360 [2000].).

Continued on page 34
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the defendant was represented by the public defender.
He was released on his own recognizance.

      Once more reference must be made to People v.
Ferenchak (82 AD3d 1692 [4th Dept 2011]). In 
the instant case the complaint indicates that an
order of protection was issued by the court. The 
complaint and supporting depositions set out the
underlying violation. However, nowhere do the 
accusatory instruments set out that the defendant
was served with the order of protection or that the
defendant was present in court when the order of
protection was issued. Nor is there any allegation
that the defendant signed the order of protection.6

On that level the information herein would be 
insufficient on its face.

Judicial Notice
      However, the court is aware of its file and the
history of the case. The question becomes whether
the court can take judicial notice of its file relative
to both incidents in determining if the defendant
with criminal contempt in the second degree are
sufficient on their face. That issue was addressed
in People v. Suarez (51 Misc 3d 620 [Crim Ct, NY
County 2016, Statsinger, J.]). The court stated,

      “Judicial notice ‘is knowledge which a Court
takes of a matter without evidence having been
introduced to establish it.’ (People v Sowle, 68
Misc 2d 569, 571 [Fulton County Ct 1971].)
‘Whether courts will take judicial notice of
matters of fact depends on the nature of the
subject, the issue involved and the apparent
justice of the case’. (Id.) Examples of the sorts
of facts of which a court may take judicial 
notice are ‘geographical facts and the location
of streets’ and ‘public records.’ (Id.)”7

      Certainly, the order of protection issued by this
court on November 5, 2017, which is in the court’s

file, is a public record. In fact the court in Suarez
“as a matter of apparent first impression,… [held]
that the filing of a copy of defendant’s rap sheet
converted [a] misdemeanor complaint [charging
him with third-degree bail jumping] into an 
information.”8 Specifically, the court stated:

        “A court may take judicial notice of public
records, including information ‘culled from’
them (Matter of Siwek v Mahoney, 39 NY2d
159, 163 n 2 [1976]), at [any stage of the
litigation from motion practice to appeals’
(Associated Gen. Contrs. of Am., N.Y. State Ch v
Lapardo Bros. Excavating Contrs., 43Misc 2d
825, 826 [Sup Ct, Albany County 1964]). Here,
the court takes judicial notice of the court 
file in docket No. 2014NY003458, which is
pending before this court. (See People v Perez,
195 Misc 2d 171 [Crim Ct, NY County 
2003] [a court may take judicial notice of 
its own records, and facts of which judicial 
notice may be taken need not be pleaded in 
an information.)”9

      People v. Suarez is certainly instructive in 
evaluating the sufficiency of the informations in
the case herein. This court takes judicial notice of
the initial pending case before it, involving the
defendant, wherein the defendant was charged
with menacing in the second degree and harassment
in the second degree and wherein it issued an order
of protection pursuant to CPL 530.12 (1) directed
at the defendant. The order of protection was 
issued at the arraignment of the defendant on 
November 5, 2017. In addition to being present in
court when the order of protection was issued, the
defendant acknowledged receipt of same by signing
said order. He was also provided a copy of the 
order at the arraignment, despite the fact that the
box in the order of protection which states “Order
personally served on defendant in court” was 

Opinion Cont…

   6 See Ferenchak at 1693.

   7 Id. at 624.

   8 See id. at 621.

   9 Id. at 625.
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not checked. The recording of the arraignment sets
out the service of the order of protection on the 
defendant and his attorney.10

      Taking judicial notice of “public records, 
including information ‘culled from’ them” does not
automatically violate the rule that “an information
must set forth the required nonhearsay evidentiary
allegations within ‘the four corners of the instrument
itself or in annexed supporting depositions…
(People v Thomas, 4 NY3d 143, 146 [2005]; see also
People v Bottari, 31 Misc 3d 90 [2011].) Public
records and parts of the court’s file, including the
audio recording of the prior court proceedings, of
the case at bar, are within the collective knowledge
of the court. Such records are non-accusatory in
nature, but are factually reliable documentation
and records within the knowledge and purview of
the court.

      In taking judicial notice of the defendant’s rap
sheet, the court in Suarez made use of a document
that has been deemed reliable enough to be used 
to determine if a defendant’s liberty could be 
curtailed by the setting of bail or in some 
instances to hold a defendant without bail. The
facts of that rap sheet filled in the missing 
information in converting a misdemeanor complaint,
charging bail jumping, into a misdemeanor 
information.11 In neither People v Thomas nor 
People v Bottari, did the court make reference to
non-accusatory court records in citing the “four
corners of the accusatory instrument rule.” For 
example, in Bottari, the court refused, in determining
the sufficiency of an information charging 
endangering the welfare of a child to “take into
consideration the allegations set forth in the 
information charging defendant with driving while

intoxicated…”12 Such documentation in the court’s
file would be per se accusatory in nature.

Conclusion
      The accusatory instruments charging the 
defendant with criminal contempt in the second
degree (Penal Law § 215.50 [3]), on the above 
two occasions, are in and of themselves insufficient
on their face for failure to set out “every element
of the offense charged and the defendant’s 
commission thereof,” in accordance with CPL
100.40 (c) and relevant case law. However, when
the court takes judicial notice of its own records,
including the audio recording of the original 
arraignment of the defendant, the missing elements
of the offense charged are before the court, 
establishing a prima facie case.13 Namely, that a
stay away order of protection was issued by this
court, that the defendant was in the presence of the
protected party, the defendant was in court at the
time the order was issued, that he was provided
with a copy of that order, and that the defendant
acknowledged receipt of the order by signing same.
Judicial notice of the court’s file, including the
audio recording of the issuance of the order of 
protection, converted the accusatory instruments
herein to misdemeanor informations that were 
sufficient on their face.

      Therefore, the defendant’s motion to dismiss
the charge of criminal contempt in the second 
degree (Penal Law § 215.50 [3]), alleged to have 
occurred on November 5, 2017, is hereby denied.
Similarly, the defendant’s motion to dismiss the
charge of criminal contempt in the second degree
Penal Law §215.50 [3]), alleged to have occurred
on November 14, 2017, is hereby denied.

Opinion Cont…

   10 Certainly the recording of the arraignment constitutes part of the court’s own records to which the court can refer.

   11 Suarez at 625.

   12 Bottari. at 93.

   13 The prima facie case requirement does not necessitate that the information allege facts that would prove defendant’s guilt beyond
a reasonable doubt. (People v Jennings, 69 NY 2d 103, 115 [1986].) Rather, the information need only contain allegations of fact
that ‘give an accused notice sufficient to prepare a defense and are adequately detailed to prevent a defendant from being tried
twice for the same offense.’ (People v Casey, 95 NY2d 354, 360 [2000].) A court reviewing for facial insuffiency must subject the 
allegations in the information to a ‘fair and not overly restrictive or technical reading’ (id.), assume that those allegations are true,
and consider all reasonable inferences that may be drawn from them.” (Suarez at 623 [citations ommitted].)



Fall 2018 - The Magistrate

36

Decision By Hon. Traci L. DiMezza

APPEARANCES:

CHAD BROWN, ESQ.
Fulton County District Attorney
County Office Building, 223 West Main Street
Johnstown, NY 12095
CHRISTOPHER STANYON, ESQ., OF COUNSEL:
Assistant District Attorney

PAUL M. CALLAHAN
Attorney for Defendant
P.O. Box 100, Duanesburg, New York 12056

Defendant moves for an Order of this Court suppressing
all evidence obtained by police after the stop of Defendant’s
motor vehicle, and the dismissal of the charges against him
based upon a lack of probable cause.

After a Huntley/Mapp/Dunaway hearing held on July 25,
2018, this Court makes the following Findings of Facts and
Conclusions of Law:

FINDINGS OF FACT
On May 18, 2018, at approximately 11:30 pm, Officer
Melinda Palmer initiated a traffic stop of a motor vehicle
operated by the Defendant on South Kingboro Avenue, in
the City of Gloversville. The traffic stop was based upon
the officer’s belief that the condition of Defendant’s vehicle
was in violation of the provisions of New York State’s
Vehicle and Traffic Law §375(2)(a)(3) - commonly cited as
“insufficient tail light.” Of the four (4) tail lights installed
on the Defendant’s vehicle, a total of three (3) were in
proper working order.

After explaining to the Defendant the reason for the stop,
the officer returned to her patrol vehicle to check the 

Defendant’s license and registration. After confirming that
his [*2]license and registration was valid, the officer re-
approached Paniccia’s vehicle, and while doing so, observed
the Defendant throw a broken crack pipe out of the widow.
Reasonably suspicious that the Defendant may be in 
possession of a controlled substance, the officer radio called
for additional officer assistance. Upon the arrival of a second
officer, Defendant was ordered to exit his vehicle, subjected
to a pat search, and without his consent, officer Palmer
conducted a vigorous and extensive search of the vehicle.

While Officer Palmer conducted the search, the Defendant
remained under the detention and observation of another
officer, who reported to Palmer that the Defendant smelled
of alcohol. When questioned, the Defendant admitted to
consuming two (2) alcoholic beverages earlier that evening.
The Defendant thereafter submitted to a series of 
Standardized Field Sobriety Tests, all of which he failed,
and after a PBT indicated the presence of alcohol in his
breath, the Defendant was arrested on suspicion of driving
while intoxicated, and transported to the station. After being
issued the standard DWI refusal and Miranda warnings,
the Defendant refused to submit to a chemical test.

CONCLUSIONS OF LAW
The Legal Standard for a Motor Vehicle Stop

While it is well settled that a stop of an automobile for a
routine traffic check constitutes a seizure under the Fourth
Amendment [FN1] , the correct legal standard under which
police may initiate a stop has been intolerably confusing.

In 1975, the New York State Court of Appeals held that a
traffic stop could be based upon reasonable suspicion that a
driver had committed a traffic offense. See People v. Ingle,
36 NY2d 413. This standard of evidentiary review 

CITY OF GLOVERSVILLE COUNTY OF FULTON 
STATE OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, Plaintiff,
- vs - CR 00451-18

PASQUALE A. PANICCIA, Defendant,

[FN1]: People v. Ingle (1975) 36 NY2d 413, 418 [330 N.E.2d 39, 43]; Commonwealth v. Swanger, 453 Pa. 107, 111, 307 A.2d 875, 877—878; cf. United States
v. Mallides, 9 Cir., 473 F.2d 859, 861; United States v. Nicholas, 8 Cir., 448 F.2d 622, 624, n. 3; Carpenter v. Sigler, 8 Cir., 419 F.2d 169, 171; 
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governed New York State suppression courts until 2001,
when the New York State Court of Appeals, adopting the
United States Supreme Court decision in Whren v. United
States, 517 U.S. 806 (1996), held that “pretext stops” were
constitutional, if police possessed probable cause to believe
that a driver had committed a traffic violation. See People
v. Robinson, 97 NY2d 341.

Since the holding in Robinson, there has been considerable
debate whether the Ingle standard of reasonable suspicion
has been abrogated in favor of probable cause.

In a more recent case, the Appellate Division, Fourth 
Department held that police stops of automobiles in this
state are legal only pursuant to routine, nonpretextual
traffic checks to enforce traffic regulations or when there
exists at least a reasonable suspicion that the driver or 
occupants of the vehicle have committed, are committing,
or are about to commit crime....or where the police have
probable cause to believe that the driver has committed a
traffic violation. See Deveines v. New York State Dept. of
Motor Vehicles Appeals Bd, 136 AD3d 1383. See also 
People v. Washburn, 309 AD2d 1271 and People v. Robinson,
97 NY2s 341.

This Court finds the holdings in both Robinson and 
Deveines to be binding on this Court, and therefore applies
a probable cause standard to traffic stops prompted by an
alleged violation of the Vehicle and Traffic Law.

Mistakes of Law
Vehicle and Traffic Law §375-2A3 reads, in pertinent part:
“Every motor vehicle except a motorcycle, driven upon a
public highway during the period from one-half hour after
sunset to one-half hour before sunrise...shall display: if
manufactured on or after January first, nineteen hundred
fifty-two, at least two lighted lamps on the rear, one on each
side, which lamps shall display a red light visible from the
rear for a distance of at least one thousand feet.”

In the case at bar, the Defendant can not be prosecuted for
a violation of VTL § 375(2)(a)(3), because the presence 
of one (1) malfunctioning tail light does not constitute a
violation, as long as the vehicle has at least one (1) working
tail light on each side. It is undisputed that at the time of
the stop, the Defendant’s vehicle possessed two (2) working
tail lights on the right-hand side, and one (1) working tail
light on the left.

The determinative question in this case, therefore, is
whether the officer’s mistaken view of the law deprives
police of probable cause for the stop.

In People v. Guthrie, 25 NY3d 130, the Court of Appeals
held that the Fourth Amendment “tolerates objectively
reasonable mistakes supporting a belief that a traffic 
violation has occurred.” (See Heien v. North Carolina, 135
S. Ct, 534). While this Court finds Guthrie’s holding 
extremely persuasive, it does not interpret its holding in
the same light as the prosecution, nor does this Court find
that the holding suggests that all mistakes of law or fact
are excusable. Contrary to the prosecution’s argument,
Guthrie does not hold that a “good faith” mistake of law
will justify a traffic stop [FN2]. The question of whether a
traffic stop based upon a mistake of law is constitutional
can only be answered after a determination of whether the
officer’s mistaken belief was objectively reasonable.

In Guthrie, the Court reasoned that the officer’s mistake of
law was reasonable because police should not be chargeable
with the knowledge of whether a particular stop sign 
has been properly registered under the municipal code.
Similarly, in People v. Estrella 10 NY3d 945 [2008], the
Court found that while police are required to know that
New York States provides exemptions for out-of-state 
vehicles that comply with their state’s tinting restrictions,
police are not chargeable with the knowledge of another
state’s particular restrictions.

When determining what is considered “objectively reasonable”
this Court can not ignore the realities of honest human 
failures. Obvious from her testimony, and this Court’s 
review of the body camera footage, Officer Palmer is an 
intelligent, experienced police officer, who is clearly 
dedicated to law enforcement. If the “objectively reasonable”
standard were to be measured against an average motorist’s
knowledge of the Vehicle and Traffic Law, this Court
would likely find that the officer’s mistaken belief was
reasonable. But the analysis can not be measured in that
way. The determination of what is reasonable must be 
examined in the context of what a reasonably trained 
police officer should know.

For this Court, the most decisive and compelling portion
of the Guthrie holding decidedly cautions against the 
interpretation that an officer’s ignorance of the provisions of
the [*3]Vehicle and Traffic Law would be reasonable [FN3].

Decision Cont…

[FN1]: In quoting Guthrie: “The relevant question before us is not whether the officer acted in good faith, but whether his belief that a traffic violation 
occurred was objectively reasonable.” 

[FN3]: “We are not saying that it would have been objectively reasonable for the arresting officer to have claimed ignorance of the requirement in Vehicle and
Traffic Law §1100(b) that a stop sign in a parking lot be registered to be valid. We are saying that te stop was nonetheless constitutionally justified
because the officer was not chargeable with knowing each and every stop sign that was registered under the Newark Village Code.” See Guthrie, Id. @ 136.

Continued on page 40
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While in Toronto, Ontario, Canada 
during the summer, your editor saw
this sign on the highway. Anyone

caught driving 50km/h (31 MPH) over the speed
limit will automatically trigger “street racing”
penalties — even if the accused motorist is 
driving alone on an otherwise empty road. 
The offense can carry a $10,000.00 Canandian
(US $7,500.00) fine and up to six months in 
jail, making it one of the most expensive traffic
tickets in North America.

The word of a police officer is all that it takes to
confiscate a car and driver’s license for at least
seven days. “There is no appeal from, or right 
to be heard before, a vehicle detention, driver’s
license suspension or vehicle impoundment
under [the street racing] subsection,” the Safer
Roads Act states.

Well you know what they say: “The Mounties 
always get their man;” and now they will also get
the vehicle!

The Canadians Aren’t Kidding By Hon. Jonah Triebwasser

Great Moments in Court!

Starting with this issue, we bring you strange
but true great moments in court. These
items are from actual court transcripts.

If you would like to submit such a great moment,
please email it to: NYSMA1@gmail.com

From a bail hearing:
JUDGE: Your bond is set at $10,000,000.
That means you can post $10,000.00 in
cash to be released. Do you have
$10,000.00 for bail?

DEFENDANT: Judge, if I had $10,000.00,
I wouldn’t have been robbing the bank!

JUDGE: Miss West, are
you trying to show contempt
for this court?

ACTRESS MAE WEST:
(On trial on morals charges
for her racy vaudville
show): On the contrary,
your Honor, I was doin’
my best to conceal it.
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Quiz of the Month By Judge Richard M. Parker

Answers on page 7

This quarter’s quiz PRE-TRIAL HEARING is from the 2018 CORE CJE Training Manual

ACROSS
        
4    This hearing is to determine whether the defendant’s prior

bad acts can be used against him.

6    If it wouldn’t be considered _________ to the defendant, it isn’t
Brady Material.

8    Freedom of _________ and whether law enforcement had a 
recognized legal reason to interfere with the defendant’s, is
the issue in a Dunaway hearing. 

10  The goal of the defense in a Wade hearing is to have the court
find that this type of testimony was improperly obtained and
thus should be excluded in a criminal action.

11  Number of days within which the court should render it
decision following a pre-trial hearing.

12  A Mapp Hearing is held to acertain how this party came into
possession of physical evidence.

13  Rosario material involves _________, written or recorded, made
by a person whom the prosecutor intends to call as a witness.

DOWN

1    Type of evidence which is acceptable in a pre-trial hearing but
is prohibited at trial.

2    If the motions cannot be summarily decided, this has to be
scheduled.

3    A Huntley hearing is held to determine the admissibility of a
statement made by this party.

5    The general rule is that omnibus motions must be filled
within 45 days after this occurs.

7    The court’s decision on a motion must include findings of fact
and conclusion of _________ .

9    One of the things that the court can summarily do to a 
motion submitted by the defense.

1

4 5

6

10

12

13

7 8

9

11

3

2
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Note Pads
Palm Cards
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Post Cards
Posters
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Self Inking Stamps
Stickers
To Name A Few…
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Of the various equipment violations enumerated under the
statute, only eight (8) provisions describe offenses that 
involve vehicle lighting. Unlike the factual scenario 
described in Heine, the provisions of VTL §375(2)(a)(3)
are straight forward, unambiguous, and are not susceptible
of a multiple interpretations. It stands to reason that all
police officers, charged with the responsibility of enforcing
New York State’s traffic laws, should possess a strong 
command of one of the most commonly cited equipment
violations under the statute.

Many vehicles manufactured today offer various stylistic
or esthetic lighting options that have no relation to driver
visibility or driver safety. The observation of at least one
(1) working tail light on each side of a vehicle, is sufficient
confirmation that a vehicle meets the minimum requirements
under VTL §375(2)(a)(3). The fact that one or more 
non-essential lights are non-functioning, does not serve as
a basis for a valid traffic stop, and this is something that
every police officer should know.

In the case at bar, the Defendant’s vehicle possessed twice
the number of tails lights required under the statute, and
at least one on each side. There is no evidence that the 
Defendant committed any other traffic offense. Even if the
officer’s intention was to only issue a warning, or advise
the Defendant of a condition to which he was likely 

unaware, the testimony provided during the hearing 
illustrates that the officer based the stop on her belief that
the missing tail light constituted an equipment violation.
These facts move the encounter squarely to the criminal
arena, where the constitutional protections of the private
citizen become paramount to any gratuitous intention 
behind stop.

Based upon these conclusions, this Court finds that the
officer’s mistaken belief of the law was not objectively 
reasonable, and that police lacked probable cause for the
stop. Any evidence obtained as a result must therefore 
be suppressed.

Defendant’s motion for a dismissal of the charges against
him based upon a lack of probable cause is therefore
GRANTED.

The foregoing constitutes the Decision and Order of
this Court.

Dated: August 24, 2018
Entered: Gloversville, New York
___________________________

Hon. Traci L. DiMezza
J.C.C.

Continued from page 37
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Point and Insurance Reduction Program
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course,
you can reduce your point total by four points AND save 10% on your automobile liability and
collision insurance premiums. Take the course online: available 24 hours / 7 days a week / 
365 days a year. I you have no points, you still get the insurance discount – it’s the law!

NYSP provides feedback to the court!

For years NYSP has provided information regarding violator
participation in the classroom. This feedback is provided at 
no cost to municipalities. For more information on how to
enroll in NYSP’s Court Referral Program contact us and start
to participate now!

Proof of effectiveness
65% fewer violations - 35% fewer accidents

as a result of taking the NYSP 6 Hour driver improvement course

How to enroll?
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