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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

§100.4 a Judge shall so Conduct the Judge’s extra Judicial Activities as to Minimize the Risk of
Conflict with Judicial Obligations. 

(b) a judge, subject to the requirements of this Part, may manage and participate in a business
entity engaged solely in investment of the financial resources of the judge or members of the judge’s fam-
ily; and

(c) any person who may be appointed to fill a full-time judicial vacancy on an interim or tem-
porary basis pending an election to fill such vacancy may apply to the Chief Administrator of the Courts
for exemption from this paragraph during the period of such interim or temporary appointment.



Accompanied by my wife, I have
had the pleasure of speaking
before members of the following

counties since my last article: Broome,
Chenango, Herkimer, Jefferson, Lewis,
Oneida, Onondaga, Oswego, Washington,
Allegany, Cattaraugus,  Chautauqua, and
Monroe.  Two of our stops were joint
meetings.  The time I have spent at
our county meetings has helped a
great deal with my efforts and theme
of staying connected with you, the
members of our Association.  It has

served to keep me motivated to our causes and my com-
mitments to you.  

The other officers of your association, consistent
with my theme of, “staying connected,” have also contin-
ued their visits to county association meetings under the
“Adopt a County Association Program” that I established
this year.  President Elect, Hon. H. John Kramer, and 1st
Vice President, Hon. Peter Barlet, attended a Delaware
County Magistrates meeting.  Judge Kramer also attended
another meeting of the Otsego County Magistrates.  Hon.
Amel Jowdy attended a joint meeting with Allegany,
Cattaraugus, and Chautaugua Counties.  And Hon.
Dennis Quinn attended a meeting with the Lewis County
Magistrates Association, and a joint meeting with all the
Counties in his district. This programs success is entirely
dependent on the amount of extra time and effort that
the other officers of your Executive Committee can
devote.  The extra work was not a part of their duties in
the past.  My thanks to them for what they have done.  

Also consistent with my theme of “staying connect-
ed,” I continued to invite the presidents of nearby coun-
ty associations who do not have a representative on our
Executive Committee to attend Executive Committee
meetings as my guests.  Our last  meeting was held in
Albany.  Hon. Bruce Moskos Town Justice New Lisbon,
Otsego County; Hon. Yvonne Pagillo, Kortright Town
Justice, Fulton County; and Hon. Roger Forando,
Granville Town and Granville Village Justice, Washington
County, attended representing their respective counties.
They fully, and I mean fully participated in the many dis-
cussions at the meeting.   I thank them for spending the
day with us, participating in the work of our Association,
and their help in “staying connected.”  

I established a committee to review possible options
and costs of establishing a “Legal Insurance Program,” to
assist town and village judges who become the subject of
an investigation by the “Commission on Judicial
Conduct.”   The committee has been quoted a rate of
$1300 per justice.  Some towns and villages already carry

this insurance.  If your board is considering carrying such
insurance or you want to propose that they do, contact
our office for the company’s name and other information
in the proposal.  The committee chair is now looking into
assembling a list of attorneys experienced in representing
judges in these matters.  Preferably, the list will contain
those attorneys who would provide an initial meaningful
consultation at no charge to assist the judge in his or her
decision making on how to proceed.  That list will then be
available in our office for any member to have access to,
should the need arise.

I mentioned in the last issue that we have continued
outside counsel for the limited purpose of completing the
two amicus briefs that were commenced last year, in sup-
port of the judges involved.  These judges had initiated
different approaches in dealing with cases where the state
police no longer prosecute and there was no other prose-
cutor to do so.  One case was recently decided, and
despite the best intentions of the judge whose case was at
issue, our position was not successful.  It was a difficult
case.  To my knowledge, this is the first time we have filed
an amicus brief in support of a case that was not suc-
cessful.  We are still awaiting a decision on the second
case.  Hopefully we will get back on our winning streak
with the remaining case.  Please contact our office direct-
ly with any legal issues that you would like to bring to the
attention of our Association.  

Our Chief Administrative Judge, Ann Pfau, invited
our 3rd Vice President, the Hon. Amel Jody, and me to
serve as members of her newly established “Justice Court
Curriculum Advisory Committee.” Representatives of our
Magistrates Court Clerks Association and others serve on
the Committee as well.  The Committee will advise Judge
Pfau on education programs for the Justices and Clerks of
the Town and Village Courts.  It is part of an ongoing
effort, consistent with the “Action Plan,” to strengthen
our education program.  At the first meeting I expected
we would meet to consider topics to be covered in 2011,
and while we did that too, I found that everything and
anything about our education program was up for discus-
sion and review.  

I had a number of ideas that I put out for discussion,
as did many others.  One was to consider holding our
local Part I and Part II sessions in a theater type setting.
My thought was to have our senior faculty record their
delivery for showing across the state.  It would allow
everyone to benefit from hearing from some of those
thought to be the best, the ones that actually put the les-
son plans, power points, and hand outs together, that oth-
ers are then trained to deliver at sites besides NYC,
Potsdam, and our conference.  There would also be a
moderator present to promote discussions and respond
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to questions so the benefit of interaction would not be
lost.  It was my initial feeling that this form of delivery
would provide better standardization of quality control,
content, delivery, and so on.  The occasional bad experi-
ence would be no longer.  If the first take was found to put
you to sleep, a livelier version could be filmed before it
went into the field.  Test questions would be sure to be
focused on every time, and with the same level of empha-
sis. The idea was discussed by the committee members at
our first meeting, and three days later, to my surprise, I
learned that it will be tried starting with Part II this year.  

There are many other suggestions under review.
Perhaps we will be looking at modules instead of Part I
and Part II.  Perhaps you could pick the six out of twelve
or more topics offered for instruction, and be assessed
(formerly tested) on those you select.  There would be a
few topics required, like now.  You would be able to more
finely tailor the topics taken to your experience, per-
ceived need and case types heard in your particular court.
Perhaps the assessment  would be online for most, and
maybe not at the end of a full day of classes, but a later
time when you are rested.  Perhaps more classes could be
taken on line.  Perhaps assessments might be open book,
so you not only learn the answer, but how to find it.
Everything is open for discussion, so if you have any
ideas you would like to have considered as we reinvent
our education program, please bring them to our atten-
tion.  

Since our last issue, I have continued to advocate
our positions on various issues of concern to OCA
through letters and dialogue.  Clearly, thanks to the
“Action Plan,” our new relationship with OCA provides us
with invaluable assistance in problem solving and inter-
action.  For example, in one eleven day period I attended
three meetings with Hon. Michael Coccoma, our Deputy
Chief Administrative Judge Outside the City of New York.
And over the last few years, I’ve been included in several
luncheons with Hon. Ann Pfau, our Chief Administrative
Judge.  I have continued to express our strong commit-
ment on the implementation of the “Action Plan.”  We
need to go forward with our court clerks training initia-
tives and other remaining goals.  I have expressed a con-
cern regarding five positions that formerly existed in sup-
port of our local courts which were not filled when the
people working in those spots were assigned to other
responsibilities.  We have been advised that at the pres-
ent time there are no plans to fill those former positions
and continue to be assured that OCA is strongly commit-
ted to continuing with the implementation of the “Action
Plan” also. I have asked for Judge Coccoma’s assistance in
opening a dialogue on a review of rules that negatively
impact financially our attorney judges, as well as the rel-
atives to the 4th degree of all judge’s.  Our goal would be
to review these financial disincentives and recommend
changes for the Chief Judge to consider that “do not”

appear to pose an ethical conflict.  For example, attorney
judges and all judges relatives to the 4th degree are
barred from accepting appointments in our higher courts
in their areas of private practice expertise because they
serve their local communities as a town or village justice.
This request has been referred to OCA’s Chief Counsel.  I
have also asked that the rate of compensation for town
and village judges who volunteer to serve as acting city
court judges, which presently equates to about half the
hourly rate of the assigned counsel attorneys who appear
before them, be equitably adjusted consistent with what
is done with the other judges in the Unified Court System.
City, Family and County Court Judges who are asked to
serve as County and/or Supreme Court Judges receive
compensation equal to the salary paid to an elected
County and/or Supreme Court Judge.  For our judges
they would likely still save on the benefits portion of com-
pensation.  A copy of my letter on point appears in this
issue of our magazine.

Over the years, we have become more and more
involved in helping to perfect the local justice system
through legislative change.  We have much experience in
the delivery of local justice.  We should and do readily
share our knowledge and opinions with the Governor and
legislators to assist them in their decision making when
they are contemplating change.  For example, we have
recently offered our views on two bills, both mirrored in
each house.  One seeks to help address a growing prob-
lem in the justice courts; an inability to bring closure to
cases where defendants are charged with § 221.05 of the
NYS Penal Law or § 65-c of the NYS Alcohol Beverage
Control Law.   A second bill, though laudable in intent,
appears to be drafted in such a manner as to have the
potential for significant unintended consequences.  It
concerns the release of sealed records and arguably con-
templates a jail time threat for thousands of judges and
court clerks for any error in the application of the many
laws that apply to the sealing and access to records.  Both
these letters are included in this issue of our magazine to
provide you with an understanding of what we do as part
of the business of our Association. 

In closing, the year has flown by.  It is with some sad-
ness that I realize that this will be my last column as
President of our Association.  The next message I write
will be as the outgoing President.  On the bright side, that
probably means it won’t take you so long to read “The
Magistrate.”  I am looking forward to the conference, but
not the end of my term as President.  It seems like I just
got started and that there are and will be many hills to
charge up on your behalf and in support of our local
courts. I hope to see many of you at the conference.  It
will be a different season, a time when we will be able to
enjoy apples, cider, and apple and pumpkin pies.  Villa
Roma get ready, here we come.

President’s Report Cont…
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Highlights of the June 19, 2010 Executive
Committee Meeting held at the Hampton Inn
and Suites, Albany, New York are presented

for your information.
President Van Der Water welcomed all atten-

dees and introduced his guests: Otsego County
President, Judge Bruce R. Moskos; Delaware County
President, Judge Yvonne J. Pagillo; Washington
County President, Judge Roger L. Forando and
newly elected Town of Berne Judge Albert E.
Raymond III. He reported on his theme “Staying
Connected” with his visits to eight counties with
five more scheduled through the month. He thanked
Judges Graber and Jowdy for their efforts that went
beyond what was expected in the “Adopt a County”
Program. 

Judge Van Der Water reported on the update of
the request of Judge Hissong, Director of the
National Judges Association regarding Vermont
eliminating non lawyer judges. It does not look like
it will materialize, an agreement was reached and it
seems the bill may be modified to allow the non
lawyer judges to remain.

A Motion was passed to obtain Directors &
Officers Insurance. Discussion was had regarding
the possibility of obtaining Professional Liability
Insurance as an added benefit to being a NYSMA
member, with the concept of coverage for individual
judges to defend them against the Commission of
Judicial Conduct; this will be looked into further.

Judge Murante reported he has finalized the
updated Bylaws, once approved he requests they be
printed in The Magistrate.

Judge Gideon reported the ABC and UPM legis-
lation is moving through both houses. Letters of
support for this legislation were sent to all New York
Senators and Assembly members. 

Judge Farrell reported on the National
Conference for Drug Courts held in Boston. One of
NYSMA’s members’ Judge Deborah Kooperstein of
Southampton, Suffolk County was recognized for a
movie created showing the travails and successes of
a particular drug court participant out of the Drug
Court in Southampton. Judge Kooperstein has gra-
ciously offered to have her movie shown at this
year’s conference. 

Judge Buttenschon was delighted to report that
we have 152 new members of our Association.
President Van Der Water thanked him for his efforts
to promote NYSMA.

Judge Jowdy reported on the training for the
upcoming conference. He reported there will be a
six hour ABC training on Sexual Misconduct, along
with Part I & II, What to do when the Commission
knocks on your door, town & village ordinances,
retirement programs, court records management,
Leandra’s law, panel discussion moderated by Judge
Farber, and the Ethics Committee for private dis-
cussion. Full listings of the classes are in this issue
of The Magistrate. 

The next meeting of the Executive Committee
will be held at the Villa Roma Resort and
Conference Center in Callicoon at our annual con-
ference on September 26, 2010. 
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When Should A Judge Consider Recusal?

Introduction
In the Summer 2010 edition of The Magistrate I dis-

cussed the basic principles of recusal (or disqualifica-
tion), which are covered by the Judiciary Law and the
Rules of the Chief Administrative Judge.  The rules con-
tain a general standard that a judge should recuse when
the judge’s “impartiality might reasonably be ques-
tioned.” The rules also address specific situations that
call for recusal.  

Relatives
Judges are disqualified from considering matters

when a party is a relative of the judge or of the judge’s
spouse within the sixth degree (including second
cousins).  When relatives appear as lawyers or witnesses
in a proceeding, the judge must also recuse (i.e. disquali-
fy himself or herself) when the relative of the judge or of
the judge’s spouse is within the fourth degree of relation-
ship (including first cousins). 

A chart showing degrees of relationship may be
found on the internet by searching for “Table of
Consanguinity.”  Judges who are in doubt whether they
may preside over a case of a particular relative who would
be a party, witness or lawyer may call the Advisory
Committee on Judicial Ethics (518 453-8649).

Friends
A judge must recuse when a close friend appears

either as a party, lawyer or material witness. Whether a
friend would qualify as a close friend depends on the cir-
cumstances.  A judge was disciplined for presiding over
his friends’ cases when they appeared as law enforcement
officers and prosecutors. He insisted that he could be
impartial although he took trips with those friends and
socialized regularly with them.  Matter of Robert, 89
NY2d 745 (1997). The Commission on Judicial Conduct
and the Court of Appeals concluded that those are indi-
cations of a close friendship for which recusal is neces-
sary.  The judge compounded his problems (that led to
his removal from office) by continuing to preside over his
friends’ cases after he was told by the Commission that
doing so was improper.

Because it is not solely up to the judge to determine
whether the judge should be disqualified, the Advisory
Committee on Judicial Ethics has advised judges in some
cases to recuse. In other cases, the Committee has
advised that if the judge believes he or she can be impar-
tial, the judge, after disclosing the nature of the relation-
ship, may preside unless one of the parties makes a good-

faith objection to the judge’s participation in the matter.
May a judge have breakfast, lunch or dinner with a

trial attorney who is presently before the judge?  The
Advisory Committee said that a judge should not have
meals with lawyer-friends “on actual trial days” when
those friends appear before the judge. On other days,
such social activity would be acceptable as long as the
judge and the attorney do not discuss pending matters
(Op. 92-22). 

A judge is apt to have many acquaintances, and if
the judge believes he or she can be impartial, there would
be no basis to require his or her disqualification as long
as the judge does not have a close friendship with the
attorney.  In the Robert case, although the judge did not
regard his friendships as close ones, the Commission and
the Court of Appeals viewed them differently.

A judge who seeks an advisory opinion whether to
recuse when a lawyer-friend appears has to be careful to
relate all of the relevant facts to the Advisory Committee.
A Committee opinion that a judge may preside on a casu-
al friend’s cases will not do the judge much good if the
Commission receives a complaint, investigates, and finds
indications of a personal relationship that the judge had
not disclosed to the Committee.

Remittal of Disqualification: A Quick Review
Sometimes when a judge announces his or her

intent to recuse and cites the specific reason for recusal,
the parties may urge the judge not to do so. If the judge
wishes to participate in the case, “remittal” of disqualifi-
cation may be possible.  Remittal is never available when
the judge:

• has a personal bias or prejudice 
concerning a party, 

• knows that he or she served as a lawyer 
in the matter, or 

• knows that a party is related to the judge 
or to the judge’s spouse within the sixth 
degree of relationship.  

The Rules impose strict requirements on a judge
who would otherwise be disqualified but is asked by the
parties to remain on the case.  There cannot be remittal
without full disclosure of the possible conflict or other
reason that would require recusal. 

Before a judge agrees to remain on the case the par-
ties and their lawyers must make the request.  An unrep-
resented party may not consent to remittal.  The judge
should not participate in the parties’ decision to ask the
judge to remain on the case.  The judge must make a

By Gerald Stern*



Fall 2010- The Magistrate

9

record of the parties’ request.  Finally, the judge may
remain on the case only if the judge can be impartial and
is willing to participate in the case.  

Specific Situations

The Judge’s Lawyer Appears:  Disqualify, Disclose, or
Keep It A Secret? 

Neither the Judiciary Law nor the rules cover specif-
ically what a judge should do when his or her personal
attorney appears before the judge. In most instances a
lawyer and his or her client have a close relationship. The
client has chosen the lawyer to be the client’s represen-
tative, which shows faith in the lawyer. The lawyer often
learns confidential information about the client. The
client usually pays the lawyer for the lawyer’s services. If
the lawyer does not charge a fee, the lawyer’s services
may constitute a gift to the client. Even a discounted fee
may be a gift.

It should be obvious that serious ethical issues are
raised when a judge’s lawyer or former lawyer appears in
the judge’s court on behalf of a party.  Essentially, the
Advisory Committee has told judges that they must
recuse from their lawyers’ cases if the lawyer-client rela-
tionship is current or if the relationship ended less than
two years earlier.  If the relationship ended more than two
years earlier, disclosure without recusal might be suffi-
cient. Depending on the nature of the lawyer-client rela-
tionship and when it ended, it might be appropriate for
the judge to recuse for a longer period of time than two
years. If the legal matter ended two years ago and the
judge consulted with the lawyer a few months later, the
two-year period from the termination of the matter would
be meaningless. Such facts suggest an ongoing relation-
ship, and it would be in everyone’s best interest for the
judge to recuse. 

A judge should also recuse when the law partners or
associates of the judge’s attorney appear before the judge
within two years after the legal services to the judge have
ended (Op. 09-45).

Recusal is also necessary when the judge, within the
last two years, consulted  an attorney about a personal
legal matter and the attorney appears before the judge on
behalf of a party  (Op. 06-16; same result when a judge
consults an attorney about a possible disciplinary matter
Op. 05-143).

When a judge discloses that one of the attorneys is
representing the judge,  it is essential that the disclosure
be complete.  One judge whose lawyer appeared before
him in a criminal case announced to the prosecutor:

in the interest of full disclosure I want to
put on the record that [defense counsel]
and I have known each other for over 15

years, during which time we’ve had a
professional and personal relationship
which continues until today. Does any-
one have any objection to that?

While the statement was true, it was lacking in detail
and incomplete.  The lawyer at that time was represent-
ing the judge before the Commission on Judicial Conduct
in a pending disciplinary investigation. 

It is likely that the judge believed he could handle
the matter impartially.  But the disclosure was misleading
because it may have conveyed the impression, for exam-
ple, that the judge and the lawyer served on a bar associ-
ation committee or were both lawyers in a case a long
time ago.  The disclosure was called “deceptive” by the
Commission.  The Commission censured the judge for
failing to disqualify himself.  Matter of Ambrecht,
Commission Determination, Oct. 29, 2008.

The Judge’s Campaign Manager, Campaign Treasurer,
Close Advisor or Contributor Appears: Preside, Recuse or
Disclose?

A candidate for judicial office may “establish a com-
mittee of responsible persons to conduct campaigns for
the candidate” (Section 100.5[A] [5]).  May the judge
preside if one of those “responsible persons,” especially a
campaign manager or treasurer, appears before the judge
during or after the campaign?  

Neither the Judiciary Law nor the rules specifically
address the issue. The applicable rule simply states that
recusal is required whenever the judge’s “impartiality
might reasonably be questioned.”  

The Advisory Committee on Judicial Ethics has told
judges that for a period of two years after the campaign
has concluded, the judge may not preside in any case in
which the judge’s former campaign manager appears
before the judge. (Remittal is possible if done properly
and all conditions are met.) 

After two years, the judge should continue to dis-
close on the record the prior relationship with the former
campaign manager. If any party objects, the judge
“should seriously consider recusal,” and should recuse
unless the objection is frivolous, in bad faith or wholly
without merit (Op. 06-54).  

The judge’s obligations in this regard extend to attor-
neys from the former campaign manager’s law firm. So,
when an attorney with the firm appears, the judge should
recuse within two years of the campaign and disclose
after that period of time. If disclosure and not recusal is
mandated (because it is more than two years since the
end of the campaign) and if the judge knows that the
attorney was involved in the campaign, the judge should
disclose that as well (Op. 06-54). 

The Committee has stated that recusal is not manda-
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tory when a party, lawyer or witness who contributed to
the judge’s campaign or who did some, limited work for
the campaign later appears before the judge.  For exam-
ple, a judge may preside over a matter in which one of the
attorneys had gathered petitions for the judge’s campaign
and helped distribute literature (Op. 90-196).

Close Business or Professional Relationships: Is Recusal
Necessary?

Clients or Former Clients
When a judge’s law clients appear in court, the judge

should not preside. As to former clients, the Advisory
Committee has stated that generally the judge may pre-
side if the lawyer-client relationship ended more than
two years earlier and if, following full disclosure by the
judge, there is no objection by the other party.  If the
objection is frivolous, in bad faith, or wholly without
merit, the judge may preside.  The circumstances to be
considered include the amount of time that elapsed since
the representation ended, the nature of the proceeding
now before the judge, and whether there are special fac-
tors that create a likely appearance of impropriety (Op.
92-01). 

Thus, even after two years, the judge should make
full disclosure and if the other party makes a meritorious
objection (based on the fact that the adversary party is a
former client of the judge), the judge should recuse (Op.
97-85).  

The same advice was given to a judge who had rep-
resented a police officer who was now appearing as a wit-
ness in the judge’s court (Op. 94-71).  

When a judge learns that a police sergeant is a pres-
ent client of the law firm the judge works for, and the ser-
geant was involved in a supervisory capacity in arrests
made by police in cases that come before the judge, the
judge should recuse.  But the judge is not required to
investigate to determine whether the firm’s client was
involved in a supervisory capacity in cases before the
judge (Op. 09-19).

The Temporary State Commission on Judicial
Conduct brought charges against a city court judge who
had presided over his former clients’ traffic cases.  The
prior representation occurred several years earlier, and
the judge said that he had no recollection that most of the
defendants had been his clients.   (In one case, he
presided over a DWI case of a defendant who had
retained the judge as an attorney on other matters eight
years earlier.) 

The Appellate Division Second Judicial Department
sustained the charges and censured the judge for this and
other misconduct.  Matter of Filipowicz, 54 AD2d 348
(2d Dept 1976).  The Appellate Division held that a judge
may not preside over his or her former clients’ cases

(including traffic infractions).  
Six judges or former judges testified in the discipli-

nary hearing on behalf of the judge that they too had
presided over their prior clients’ cases. 

The Appellate Division emphatically stated:

We cannot countenance the apparently
prevailing practice in which such judi-
cial officers sit in judgment in cases in
which they formerly had an attorney-
client relationship with the litigant.
Hereafter any such conduct by a judicial
officer, whether full or part-time, may
well be met with removal of the offender
from office. 54 AD2d at 350.

Other Close Relationships
A judge who is a health care provider should recuse

when the judge’s former patient appears before the judge
within two years of the time the medical relationship
ends (Op. 08-31).

A judge should disclose and offer to recuse when
attorneys appear before the judge who rent space in a
building owned by the judge or the judge’s spouse (Op.
04-51).
The same opinion provides that recusal is necessary
where the judge, as a practicing attorney, had referred
contingency-fee cases to attorneys who appear before the
judge.

A judge who is a paralegal or investigator to a law
firm may not preside over that law firm’s cases, or over
the criminal cases of an assistant district attorney who is
associated with the law firm (Op. 94-108, 95-80).

A judge who operates a private investigation busi-
ness and whose clients are attorneys was disciplined for
presiding over the cases of lawyers he worked for even
though the judge did no work on the cases before him.  It
was also improper for the judge to have presided over a
traffic case of one of the attorneys who used his inves-
tigative services and over cases involving the lawyer’s
clients.  Matter of Orloff, Commission Determination,
May 28, 1987.

A judge who presided over the traffic cases of clients
of his insurance business was disciplined by the
Commission. Matter of Latremore, Commission
Determination, May 30, 1986. 

A judge who is also a high school teacher may not
preside over present students’ cases, but may hear cases
involving former students as long as the judge can be
impartial (Op. 94-74).

In a small claims action brought by a car repair busi-
ness, the defendant contended that the quality of the
work was shoddy.  The judge failed to disclose that his
own car had been repaired by the same business.  In dis-
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ciplining the judge, the Commission noted that the judge
would have had notice of the quality of the work on his
car, and for that reason his judgment would have been
affected. The judge should have disclosed and enter-
tained objections to his presiding over the small claims
action.  Matter of Grems, Commission Determination,
Sept. 15, 1999.

Other Situations Considered By The Advisory Committee 

Recusal  Is Necessary In The Following Situations
1. The lawyer-judge represents a client in a civil lawsuit

against a law enforcement officer, and the officer
appears in an unrelated case before the lawyer-judge
(Op. 07-212).

2. The law firm appears that employs the court clerk
(Op. 90-68).

3. The judge, who works as a private investigator, has
worked for an attorney within the past two years, and
the attorney now appears.  Same result if  the judge
has actively solicited work from the attorney, or if the
judge is considering soliciting work from the attorney
or law firm (Op. 92-63).

4. Clients of the judge’s insurance agency appear before
the judge (Op.96-55). 

5. Clients of the judge’s real estate agency: recusal with-
in two years of the time the real estate transaction
ended (Op. 96-55).

6. The judge works as a school guidance director and
the school district is a party before the court (Op. 90-
120).  

7. The judge serves on a board of directors and the
organization is now a party before the court (Op. 01-
06).

8. The judge’s son has been hired by a law firm and the
firm has a case before the judge (Op. 99-17).

9. The judge is a former police officer and a person is
before the court whom the judge used as an inform-
ant (Op. 99-168).

10. The judge’s personal accountant works at an account-
ing firm.  The firm appears either as a party or an
expert witness (Op. 08-17). 

11. The judge’s co-judge appears as a litigant (Op.88-83).

Recusal Is Not Necessary In The Following Situations
(assuming the  judge believes he or she can be impartial)
1. The Family Court judge’s co-judge appears as a peti-

tioner in an uncontested adoption proceeding (Op.
94-110).

2. A litigant has sued the judge challenging the judge’s
rulings (Op. 88-54; Op. 91-48) or the litigant (or even
the D.A.) files a disciplinary complaint against the
judge, but recusal is necessary if the Commission
issues formal charges against the judge (Op. 97-102).

3. A former judge appears as a lawyer and both the for-
mer judge and the presiding judge served as judges at
the same time and were on bar association commit-
tees together; moreover, the former judge came into
the courtroom and hugged the clerk (Op. 08-153). 

4. The judge’s clerk’s landlord appears as an attorney,
but the judge must disclose the relationship and insu-
late the clerk from participation in the matter (Op.
99-52).

5. The judge, a former police officer, has knowledge of
the activities of the defendant from the judge’s days
as a police officer, but no specific information about
the allegations in the pending case (Op. 99-168). 

6. The judge, while serving as a Conservation Officer,
had issued several unrelated tickets to the defendant
who now appears before the judge in a DWI case (Op.
06-60).

7. A judge, whose spouse and brother-in-law are deputy
sheriffs, presides in criminal cases in which other
deputy sheriffs are involved.  The judge’s relatives
were not involved in any way in the cases (Op. 92-
72). 

8. The judge’s son is a law enforcement officer with an
agency that comes before the judge, and the son has
had nothing to do with the cases (Op. 93-104).

Conclusion
In some situations it is obvious that a judge should

not preside over a matter. In other situations, the case for
recusal is less clear.  Reasonable persons may disagree
whether, based on particular facts, the judge’s impartiali-
ty may reasonably be questioned. If the judge believes
there may be some basis to recuse, the judge, at the very
least, should consider making full disclosure of the cir-
cumstances and then consider a party’s request for
recusal if one is made.  

As to disclosure as a prerequisite for remittal of dis-
qualification (when both sides know the reason for the
disqualification, but want the judge to stay on the case),
the disclosure should be complete so that the parties
know all of the judge’s reasons for recusal.  When full dis-
closure would compel the judge to discuss matters that
are too personal for a public record, the judge may
choose not to disclose, but, in that event, the judge must
recuse. 

Although opinions of the Advisory Committee on
Judicial Ethics help explain the rules, a judge may not
find advisory opinions on point.  When a judge is in
doubt, the best approach is to seek advice from the
Advisory Committee based on all the facts.  

*Mr. Stern serves as Special Counsel to the
Judicial Institute and as faculty to the Town
and Village Justice Education Program.

Fall 2010 - The Magistrate



Fall 2010 - The Magistrate

12

July 30, 2010

Hon. Ann Pfau
Chief Administrative Judge
New York Unified Court System
Office of Court Administration
New York, New York 10004

Re: Compensation For Town and Village Court Judges Serving as Acting City Court Judges

Dear Judge Pfau:

I have been asked by the Executive Committee of the New York State Magistrates Association, in
response to requests from our membership, to urge you to increase the amount of compensation
presently provided to Town and Village Court Justices who sit as Acting City Court Judges in var-
ious jurisdictions throughout the State as soon as economic conditions permit. 

Presently these Judges are paid at the rate of one hundred twenty five dollars [$125.00] per half day
and two hundred fifty dollars [$250.00] per full day of service as an Acting City Court Judge. The
present amount of compensation does not adequately compensate these attorney judges who take a
leave from their private practices in order to help cover the City Court bench.  This rate of com-
pensation equates to about half the hourly rate of the assigned counsel attorneys who may appear
before them.

We note that City, Family and County Court Judges who are asked to serve as County and/or
Supreme Judges receive compensation equal to the salary paid to an elected County and/or
Supreme Court Judge. 

We respectfully suggest that fairness dictates that the compensation paid to Town and Village Court
Justices for this vital service be increased to the pro rata amount paid to elected City Court Judges
per half or full day of service.  We understand that this year is particularly difficult budget wise.
Again, it is our hope that you will address this problem as soon as economic conditions permit.

Thank you for your consideration

Respectfully submitted, 

Edward G. Van Der Water
President, New York State Magistrates Association

Cc: Hon. Michael Coccoma

Letter Sent to the Chief Administrative Judge Hon. Ann Pfau

in Support of T&V Judges Acting as City Court Judges
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New York State Office of Court Administration

CITY, TOWN AND VILLAGE COURTS RESOURCE CENTER

98 Niver Street
Cohoes, New York 12047

resourcecenter@courts.state.ny.us
1 (800) 232-0630

MEMORANDUM

To: Resource Center
From: Brendon D. Dupree, Esq. – Senior Assistant Counsel
Date: August 11, 2010
Re: Procedure for a local criminal court to enter into an Encon. civil compromise 

Section 71-0519 of the Environmental Conservation
Law (hereinafter the “ECL”), “allows a violator of provi-
sions in titles 5 to 15 inclusive to settle his civil liability
upon consent of the representative of the department.
ECL 71-0519 (subd 5) states, ‘Such judgment shall be a
bar to a criminal action for the same violation, if satisfied
within thirty days from the date of entry thereof.’  It
would appear to be the legislative intent that in cases
where there is civil and criminal liability, the department
could settle for civil penalties in full satisfaction of the
criminal liability.”  People v. Villani, et al., 100 Misc.2d
192, 194; 418 N.Y.S.2d 974 (Dist. Ct., Suffolk Cnty.
1979).

In local criminal courts a civil compromise will ini-
tially present itself when a defendant 1 has been charged
with violating a provision of any one of the many ECL
articles and titles enumerated in sections 71-0501 and
71-0519 of the ECL.2 The Department of Environmental
Conservation (hereinafter “D.E.C.” or “Encon”) offi-
cer/agent will contact the court, typically in letter form,
and make an offer that the defendant, the Encon offi-
cer/agent and the court enter into a civil compromise in
full satisfaction of the defendant’s pending criminal
charge(s).  

Should the court choose to enter into the civil com-
promise, the justice will condition dismissal of the pend-
ing Encon-related charge(s) on the defendant’s payment
of “an amount agreed upon between said court or justice,
the representative of the department and the person who
committed such violation.”  ECL § 71-0519 (1).  After
payment is made over to the court, this ‘agreed upon
amount’ becomes the property of the D.E.C.  Said monies
provide D.E.C. with a valuable source of revenue that
helps to fund the very programs set up to combat the
underlying ECL violations.

Subdivision (3) of the statute requires that the civil
compromise be set forth in writing and be signed by the
parties to the agreement.  See ECL § 71-0519 (3).  It

specifically states that upon the parties’ entry in the civil
compromise, the violator “shall forthwith subscribe his
name to a statement setting forth concisely the facts con-
stituting such violation, the amount agreed upon, and
that a judgment may be entered against him for that
sum.  Upon said statement being sworn to before and
filed with said court or justice, he shall forthwith enter in
his civil docket a record of the proceedings and amount
of the judgment.”  ECL § 71-0519 (3).  As noted above, if
said judgment is paid within thirty [30] days of its entry
on the local court’s civil docket, it shall constitute a com-
plete “bar to a criminal action for the same violation”.
ECL § 71-0519 (5).

Should a defendant/violator fail to pay the ‘agreed
upon amount’ within 30 days of its entry on the court’s
civil docket, it appears that the “judgments recovered by
the People are enforceable by contempt and may be exe-
cuted against the defendant’s property”.  See People v.
Catterson, 92 Misc.2d 817, 818; 402 N.Y.S.2d 120, 121
(Dist. Ct., Suffolk Cnty. 1978); see also ECL § 71-0519
[5] (stating that “A judgment entered as provided herein
may be enforced by an execution against the property of
the defendant, but no body execution shall issue there-
on.”).  Additionally, the judge could exercise his/her dis-
cretion to reinstate the underlying criminal proceeding
back onto the court’s criminal calendar, as the defen-
dant/violator failed to comply with the terms of the con-
ditional discharge.

Subdivision (2) of section 71-0519 sets forth the
amount which the violator is required to pay; it states
that “The agreed amount shall not be less than ten dol-
lars [$10] nor more than the amount for which such per-
son would be liable in a civil action for penalties.”  ECL
§ 71-0519 (2).  In addition, should the alleged violation
involve the ‘illegal taking of deer’, the amount shall not
be “less than one hundred dollars [$100] nor more than
the amount for which such person would be liable in a
civil action for penalties” as is set forth in ECL § 71-
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0925.  See ECL § 71-0519 (2).
As the ‘illegal taking of deer’ is the one of the more

common violations of the ECL, we will use it as an illus-
tration of how the civil penalty is determined.
Subdivision (3) of ECL § 71-925 provides that “If the vio-
lation involves the illegal taking of a deer prior to the first
day of the open season or after the last day of the open
season in the county or part of a county in which taken,
or the taking of deer with the aid of an artificial light, or
the illegal taking of a wild deer, [the civil penalty shall be]
one hundred dollars [$100] and an additional penalty of
four hundred dollars [$400] for the first deer taken and a
further penalty of five hundred dollars [$500] for each
succeeding deer taken”.  ECL § 71-925 [3] (2008).  For
example, if the violator is charged with illegally taking
two [2] deer, and the parties agree to enter into a civil
compromise; then the agreed upon amount could any-
where from $100 to $1,000 – ($100 + $400 for 1st deer
taken + $500 for 2nd deer taken = $1,000).   

Upon entry of the civil judgment, the court shall be
entitled “to a fee of two dollars and fifty cents [$2.50] to
be paid by the person who committed such violation”.
ECL § 71-0519 (4).  Said fee is considered property of the
jurisdictional municipality, but still must be paid by the
court over to the State Comptroller as is the case with
any other local monies.  See ECL § 71-0519 (4).  It should
be noted that the $2.50 fee is paid by the violator in addi-
tion to the amount agreed upon in the civil compromise.
See 2 Op. State Compt. 644, 1946 (stating that the fees of
justice in a civil compromise are paid in addition to the
amount of the civil compromise, and are payable by per-
son committing the violation).

Overall, civil compromises provide D.E.C. with an
invaluable tool for settling out minor ECL offenses, while
still providing it with a means to generate revenue which
is used to help defer the operating costs of its conserva-
tion and regulatory programs.  While calculating the
amount of the civil penalty can be a daunting task, it
should not discourage local courts from entering into civil
compromises, as they are a most useful alternative to
criminal enforcement of ECL violations.

1 You will note that the person alleged with violating the given ECL provision is initially labeled a “defendant”,
as there is a criminal action pending against her.  However, upon entry into a civil compromise, the “defendant”
is called a “violator”, as the compromise fully settles the criminal proceeding pending against her.

2 Pursuant to the terms of ECL §71-0501, the full list of applicable ECL provisions that are subject to entry into
a civil compromise is as follows: Article 9.Land and Forests; Article 11.Fish and Wildlife; Article 13.Marine and
Coastal Resources; Article 15.Water Resources; Article 21.Pollutions Control Compacts (Title 7.Delaware River
Basin Compact; Title 9.Great Lakes Basin Compact; Title 11.Champlain Basin Compact; Title 13.Susquehanna
River Basin Compact); Article 23.Mineral Resources; Article 24.Freshwater Wetlands; Article 43.Lake George
Park Commission; Article 45.State Nature and Historical Preserve Trust; and Article 47.County and Regional
Environmental Management Councils.  In addition, §71-0519 permits entry into a civil compromise for violation
of Title 33 of the ECL, which pertains to the use of pesticides.

Established 1870

Williamson Law
Book Company

790 Canning Parkway
Victor, New York 14564

Telephone: (585) 924-3400 
Fax: (585) 924-4153

Supplier of Legal Forms For Town

Village - City - County Courts

Supplier of Legal Forms, Record Books, 
Dockets & Law Books For Local 

Criminal Courts - Town - Village - City

We Also Have A Complete Line Of 
Software Programs For

Parking Systems. . . . . . . . . . . . Accounting Systems
Fixed Asset Accounting . . . . . . . Water/Sewer Billing
Payroll . . . . . . . . . . . . . . . . . . . . . . . . . Court System
Tax Assessments . . . . . . . . . . . Town Clerk’s System

- Electric Billing -

Answers to quiz:  
(from page 24)
1)T  

2)F (15 or under)  

3)F (no less than six months)  

4)F  

5)T  

6)T 

7)F (borne by the manufacturer) 
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9)T  
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September 27, 2010

thru

September 29, 2010

MONDAY, SEMPTEMBER 27, 2010

8:45AM-9:45AM General Assembly – Club Forum

9:45AM-10:00AM Break

ELECTIVE CREDITS

10:00AM-11:00AM New York State Retirement – 
West Room

10:00AM-12:00PM Everything You Wanted to Know, But 
Were Afraid To Ask About DWI

East Room
Peter Gerstenzang, Esq.

11:15AM -12:15PM Handling Town & Village Zoning 
Ordinances – West Room

12:15PM -1:15PM Lunch

1:15PM-4:15PM The ABC’s of a Criminal Matter in 
Town and Village Courts – Club Forum

Two of four parts of a six hour presentation demonstrating many of
the important steps each of us face in a felony criminal proceeding.
A case has been put together that will be used throughout the entire
program. The class will focus on the procedural steps needed to
properly handle a criminal case from arraignment to disposition.

1:30PM- 2:30PM Commission on Judicial Conduct 
(Things that get us into Trouble)

West Room
Robert Tembeckjian

2:00PM Presentation of the Movie “Last Fix”
Hon. Deborah Kooperstein, Drug 
Court Presentation

2:30PM-2:45PM Break

2:45PM- 3:45PM Round Table Discussion – West Room
Moderated by Hon. Sid Farber
Panel Members: Hon. Gary Graber, 
Hon. Mark Farrell, Hon. Hugh Gee
Hon. Dave Murante, Hon. Ralph 
Mackin, Hon. Thomas Miller

Anyone can write a question anonymously for panel discussion 

4:30PM- 5:45PM Special Business Meeting – Club Forum
BADGE CHECK IN REQUIRED

TUESDAY, SEPTEMBER 28, 2010

ELECTIVE CREDITS

8:45AM- 12:00PM The ABC’s of a Criminal Matter in Town 
and Village Courts – Club Forum

The third and fourth of four parts of the six hour program

8:45AM- 10:45AM Judges without Clerks – Marty’s Lounge
Kevin Reilly

10:45AM- 11:00AM Break

11:AM-12:00PM DMV / TSLED – Marty’s Lounge
Neil Schoen & Bill Leonardo

12:00PM-1:00PM Lunch

1:00PM-3:00PM Leandra’s Law – Club Forum

1:00PM- 2:00PM CDR Reporting & Electronic Filing – 
Marty’s Lounge

Tina Richburg

2:15PM-3:15PM What to Do When The Commission 
Knocks on Your Door – Marty’s Lounge

Gerald Stern

3:15PM-3:30PM Break

3:30PM- 4:30PM Introduction To Records Management – 
Club Forum

Kristy Barton
Hon. Sid Farber

OCA PART I  - West Room

classes begin at 8:30AM until 4:30PM and then the assessment
will be given  

OCA PART II – East Room

classes begin at 8:30AM until 4:30PM and then the assessment
will be given  

WEDNESDAY, SEPTEMBER 29, 2010

OCA PART II – East Room

classes begin at 8:30AM until 4:00PM and then the assessment
will be given



At the beginning of his term President Van Der
Water asked that I, as Chair of the By-laws
Committee, prepare a model framework for

County Association By-laws that our County
Associations could use as a resource.  In order to
accomplish this task I contacted each of our County
Associations requesting a copy of its By-laws.  In
response I received the By-laws of 9 County
Associations and that of the New York State Bar
Association. I also reviewed NYSMA’s By-laws.  The
model framework sought to use the best aspects of
these various sets of By-laws.

This framework is merely a guide and is not
meant to be all inclusive. It is hoped that this guide will
be helpful to those Associations seeking to modify or
review its existing By-laws, or create new By-laws.
Each County Association should adopt, change, modify
or ignore any aspect of this model which does not accu-
rately reflect its unique and individual needs. In addi-
tion, the language or specific wording contained under
each heading or sub-heading should reflect the individ-
ual needs of each County Association and, therefore, is
best left to the discretion of each Association. 

Copies of each of the various sets of By-laws I
reviewed are available to you by request made to the
NYSMA Office. [800-669-6247]   These By-laws were
kindly and graciously provided to me by the following
County Associations:  Cattaraugus, Clinton, Dutchess,
Essex, Genesee, Livingston, Niagara, Onondaga, and
Sullivan. Also, a copy of NYSMA’s By-laws, and thanks
to Judge Bauman, the New York State Bar Association’s
By-laws are available to you on request.
If there is anything you believe should be added or

modified, or that I can do to be of assistance, please feel
free to contact me at anytime. [Office: 585-546-1770;
Home: 585-349-0832; Email: dmuran@aol.com]

OUT-LINE OF MODEL BY-LAWS

BY-LAWS OF THE [your counties name] MAGIS-
TRATES ASSOCIATION

ARTICLE l: NAME
Section 1: [set forth the name of the
Association for instance “The Monroe County
Magistrates Association”]

ARTICLE ll: PURPOSE
Section 1: [the availible By-laws, contain excellent
examples and ideas for the language to place here.]

ARTICLE lll: MEMBERSHIP
Section 1, etc.: [these sections defines who is
eligible to be a member, voting rights, classes
and terms of membership].

ARTICLE lV: DUES 
Section 1: [generally this section provides that the

dues shall be paid on an annual basis and
whether the dues are to be set by vote of the
membership or the governing body; the specif-
ic amount of the annual dues should not be set
forth in the By-laws to avoid having to amend
the By-laws in order to change the amount of
the annual dues.]

ARTICLE V: OFFICERS, DIRECTORS, EXECUTIVE
COMMITTEE, COMMITTEES. Etc

Section 1, etc: [this Article or Articles and/or
sections define the structure of the governing
body, the selection process, frequency of meet-
ings, what constitutes a quorum, terms of
office, qualifications and duties of the officers;
naming and defining the duties of  any stand-
ing committees, procedure for calling emer-
gency sessions or filling vacancies, authorized
means of voting, etc.

ARTICLE Vl: MEETINGS
Section 1: [this section sets forth the frequen-
cy and scheduling of meetings and what con-
stitutes a quorum.]

ARTICLE Vll: AMENDMENTS TO THE BY-LAWS
Section 1, etc: [this section establishes a pro-
cedure and the number of votes necessary to
amend the By-laws.]

ARTICLE Vlll: RULES OF ORDER
Section 1: [generally Roberts Rules of Order]

ARTICLE Xl: SUSPENSION OF MEMBERS
Section 1: [this section sets forth the basis and
the procedures to suspend a member or offi-
cer.] 

ARTICLE Xll: DISSOLOUTION OF THE ASSOCIATION
Section 1: [this section provides for the pay-
ment of all outstanding obligations prior to dis-
solution and the distribution of any remaining
assets]

Respectfully submitted,

Hon. David A. Murante
Director, NYSMA 
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“The Last Fix”

At the recently conducted June 2010 Annual
meeting of the National Association of Drug
Court Treatment Professionals in Boston,

Massachusetts, a singular honor was accorded to
one our membership as Southampton Town Justice
Debra Kooperstein debuted the documentary film
“The Last Fix” reflective of the cutting edge lifesav-
ing work being conducted in the East End Regional
Intervention Court, also known as the Drug Court,
implemented by Judge Kooperstein several years
ago in the Southampton Town Court.  Currently
operated by Judge Kooperstein and Riverhead Town
Justice Allen Smith, this Court mirrors the highly
successful protocol of Drug Treatment Courts cur-
rently existing in over 2500 venues in the United
States, whereby criminal defendants, whose offens-
es have a genesis in either drug or
alcohol abuse or addiction are
enrolled in a contract based, judi-
cially monitored Therapeutic
Intervention Court.  This type of
Court seeks to restore these indi-
viduals to society as productive
members and attempts to alleviate
the pain and suffering of the addict,
eliminate the Defendant’s repetitive
criminal activity and restore that
person to the status of productive
and contributing member of socie-
ty.

While a number of other
Town Courts around the state of
New York have operated Drug
Treatment Courts as in Amherst,
New York since 1996, Justice
Kooperstein’s endeavor to deal effectively and
humanely with addiction in the Criminal Justice
System was not easy to implement and it is a reflec-
tion of her energy, resourcefulness and creativity.
This Court functions in one of the busiest jurisdic-
tions in our town and village court system in the
State of New York.  

The story of addiction is a poignant one that
can often reflect painful problems, painful personal
suffering, recurrent criminal experience and collat-
eral damage to both the individual’s family and

friends as well as society as a whole.  Justice
Kooperstein’s efforts in developing and implement-
ing a successful Drug Treatment Court has been
reflected in the media arena as a result of her suc-
cessful collaboration with producer/director Jacqui
Lofaro from Justice Productions, who sought to cre-
ate a feature on drug addiction that follows addicts
from their lives of crime into the drug court experi-
ence as an alternative to prison.  The movie entitled
“The Last Fix: An Addict’s Passage From Hell to
Hope” is the third film in a trilogy of featured docu-
mentaries that tells three (3) stories of drug ravaged
addicts thrown a lifeline out of crime and jail into
treatment and recovery.  The Last Fix offers an inti-
mate look at drug addiction and drug offenders, the
failure of the “War On Drugs” and “The Pioneering
Drug Court Model emerging throughout the United

States that offers an alternative to
prison, treatment over punishment
and a break in the cycle of repeat
offenders.

Justice Kooperstein saw a
unique opportunity to spread the
message as to the importance and
critical usefulness of Drug
Treatment Courts by allowing film
makers unprecedented access to
her Drug Court on the East End of
Long Island where not withstanding
the celebrity, wealth and glamour of
the area, there was an exploding
drug problem.  With the support of
the Drug Treatment Court Judges,
the film makers were allowed to film
the offenders, record the court hear-

ings, cover and observe sensitive case management
reviews with probation officers, lawyers, treatment
providers and recount emotional but highly educa-
tional alumni meetings with prior drug court gradu-
ates who shared their stories and struggles about
facing life clean. 

The Last Fix penetrates a special Town
Justice Court that, in accordance with the National
Drug Court Protocol, streamlines drug cases away
from the traditional punishment and into intensive
drug treatment.  East End Drug Court has graduated

Submitted by Hon. Mark G. Farrell, Amhearst Town Justice
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over 50 Defendants in the last five (5) years and has
experienced an extremely low rate of recidivism in
terms of criminal activity.  Delving   into the lives of
three actual criminal Defendants in the program,
“The Last Fix” recounts how these Defendants ini-
tially became addicted, their spiraling habit that
escalated from alcohol to marijuana to cocaine to
crack to methamphetamine and the staggering cost
that led them to crimes of prostitution and robbery
to pay the street dealer.  The documentary follows
addicts ranging in age from an 18 year old adoles-
cent to a middle aged Defendant.  The documentary
reflects the actual nightmare battles that these
Defendants have with addiction, the rigors of Drug
Treatment Court, the experience of random drug
testing, attending AA and NA Meetings, inpatient
stays, outpatient participation, separation from
enabling network of family and friends, moving from
recovery to showing the trials and tribulations of
recovery, eventually getting a job, going back to
work and reclaiming self dignity and responsibility.
“The Last Fix” captures the joyous victory celebra-
tions at graduation and reflects the opinions and
praise from members of the Criminal Justice com-
munity including Judges, administrators and politi-
cians who, now endorse the therapeutic approach to
drug and alcohol addiction.  This collaborative
movie is a unique creation.  It is now receiving
national acclaim.  

“The Last Fix” has received the direct affir-
mation of United States Attorney General, Eric
Holder, who indicated “At my Justice Department,
this is a top priority....  You have proven that
redemption and rehabilitation are possible....Drug
Courts reduce crime more than any other sentenc-
ing options.”  In screening this film in front of 3300
Drug Court Professionals in attendance at the
National Conference in Boston, Justice Debra
Kooperstein brought tremendous honor and prestige
to the New York State Magistrates Association and to
the Town and Village Justice System as a whole.
This is a unique media event and is a tribute to the
imagination and creativity of one of our own.  The
New York State Magistrates Association offers its
hardy congratulations to Judge Kooperstein and her
staff and urges that the membership obtain a copy of
this film as representative of the quality of work that
emanates from our Town and Village Courts.



Fall 2010 - The Magistrate

20

About My County Association

Broome County Magistrates meeting June 2. 

Left to Right, 

Hon. Roger Dilmore, retired, former Director NYSMA; 

Hon. “Dutch” Magill, Secretary/Treasurer; 

Hon. Woodruff Gaul, Jr. President; 

NYSMA President, Ed Van Der Water.

BROOME COUNTY

The Broome County Magistrates Association meets on the first
Wednesday of each month with the exception of July and August.
Dinner meetings are conducted at a local Binghamton Restaurant
on most occasions. Various speakers are invited to speak each
month on topics of interest to the Judicial System. Representatives
from the District Attorneys Office, the Public Defenders Office, the
Probation Office, Law Enforcement Officers, the SOS Shelter, as
well as husbands and wives of the Justices are incited each month.
Our speaker for Spetember is Andrew McCormack, Environmental
Conservation Officer. In October we have invited several speakers
to speak to us concerning the Leandras Law and the ignition inter-
lock system. We find the Association very beneficial to our court
needs.

Woodruff A. Gaul Jr.
Town Justice, Town of Union
President Broome County Magistrates Association

CHAUTAUQUA COUNTY

The Chautauqua County Magistrate's Association meets on the
fourth Wednesday of the month, at various restaurants around
Chautauqua County.  We enjoy a good participation among the
county judiciary and their court clerks.  We try to have a special
speaker each month, covering a variety of topics. with the goal of
improving our knowledge and skills. 

The June 2010 meeting was held on the campus of Jamestown
Community College in Olean, in Cattaraugus County, and was a
combined meeting of the Chautauqua, Cattaraugus, and Allegheny
County Magistrate's Associations.  We were pleased to have
President Van Der Water and his lovely wife there, as well as Judge
Jowdy.   President Van Der Water spoke on the improvements the
officers are bringing to the State Magistrate's Association, as well as
legislation that would be to our benefit.

Thanks to the efforts of our Vice President, Hon. Vera Husted, we
were able to honor our long time Secretary/Treasurer, Hon. Marilyn
Gerace at the meeting.  Judge Gerace has done an outstanding job
for many years, including planning the monthly dinners and
arranging for our speakers.  President Van Der Water presented her
with  a plaque in honor of her service.  We were also able to sur-
prise her by bringing in her family at the moment of the presenta-
tion, much to everyone's delight.

We maintain an open door, and would welcome other Magistrates to
come and fellowship with us.

Hon. Jeffrey S. Crossley, 
President, C.C.M.A.

A joint county meeting of Allegany, Cattaraugus, and Chautauqua in Olean: Hon. Douglas
Marky, Special Counsel Eighth Judicial District, Town Justice, Aurora; Hon Amel Jowdy,

NYSMA Vice President, Town Justice, Cambria, Niaagara County; Hon. Jeffrey
Crossley,Town of Charlotte, President, Chautauqua County Magistrates Association;
NYSMA President Van Der Water; Hon. Vera Hustead, Town of Ripley, Vice President,
Chautauqua County Magistrates Association; Hon. Marilyn Gerace, Town of Ellicott,

Secretary/Treasurer, Chautauqua County Magistrates Association; Hon. Dale Bentley, Town
of Bolivar, Vice President  Allegany County Magistrates Association.

A joint county meeting of Allegany, Cattaraugus, and Chautauqua in Olean: (ltor) Hon.
Marilyn Gerace, Town of Ellicott, Secretary/Treasurer, Chautauqua County Magistrates
Association; Hon. Jeffrey Crossley,Town of Charlotte, President, Chautauqua County
Magistrates Association; Hon. Vera Hustead, Town of Ripley, Vice President,
Chautauqua County Magistrates Association; NYSMA President Van Der Water; Hon.
Dennis Young, Town of East Otto, President, Cattaraugus County Magistrates
Association; Hon. Francis Lounsbury, Town of Machias, Vice President, Cattaraugus
County Magistrates Association; Hon. Dale Bentley, Town of Bolivar, Vice President
Allegany County Magistrates Association; Hon. Douglas Marky, Special Counsel Eighth
Judicial District, Town Justice, Aurora.

President Van Der Water presents an
award to the Hon. Marilyn C. Gerace,

Secretary/Treasurer Chautauqua
County Magistrates Association, Town
Justice, Ellicott.  The award was from

her County Association in appreciation
of her years of exceptional efforts on the

Associations behalf.  
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CHENAGO COUNTY

Chenango County located in Central New York has twenty five
active Town and Village Courts.  There are currently thirty-one
sworn Judges presiding in their jurisdictions.  The Chenango
County Magistrates Association is a benevolent organization that
meets monthly to network, educate, and help its members with the
increasingly changing responsibilities of the local criminal court.

The Associations meetings are usually broken down into two seg-
ments.  The first education, in which a lecture is usually conduct-
ed by a speaker who has specific area of expertise.  Approved judi-
cial credits are awarded for those Judges who attend.  The second
is business of the association, members discuss ongoing legislative
changes and how they affect the courts.  

Recently the Association has joined hands with our neighbors in
Otsego County to share education sessions with one another.  In
doing so, many of our members are now forming networks with
Judges.

By sharing experiences and issues with one another our members
get to hear firsthand matters that effect our neighboring courts.

In January of this year the Association held its initial meeting and
invited members of; The County Court, Department of Probation,
Public Defender, District Attorney, Commissioner of Jurors, and
the Law-Enforcement Community.  Each invited guest was able to
speak before the Justices and the other department heads on any
issue that they felt appropriate.  In doing so all the agencies that the
courts deal with on a daily basis were able to understand how
diverse the court actually is and the amount of interactions that the
courts have.   

In June of this year, the Association held its Spring Dinner in
Norwich, NY.  Invited were the Presidents of the adjoining county
magistrates associations.  In attendance were   presidents from the
Counties of Cortland, Madison, and Otsego.  Our guest speaker, the
Hon. Edward Van Der Water, President of the New York State
Magistrates Association delivered a keynote speech on the state of
the justice courts in New York.  One of the invited guests comment-
ed on Presidents Van Der Water’s speech by stating “ It was refresh-
ing to hear your President speak the truth, speak from his heart, and
not worry about being politically correct”.

If anyone would like to contact the Chenango County Magistrates
Association please send me an e-mail at pmoconnor@nycourts.gov.

The Chenango County Magistrates hosted a dinner meeting on June 9th.
Guest speaker was Hon. Ed Van Der Water, President of the State
Magistrates Assn. Ed was  a great speaker and quite passionate about the
importance and preservation of the local courts. The State Assn. is making
their voice heard on many, many issues i.e. lawyer judges and other unfund-
ed mandates from Albany including the about to become effective ignition
interlock system. What he had to say we can all support.

Pictured left to right: 

Hon, Dean Northrup, President of Cortland County Magistrates; 

Assn, Hon. Edward Van Der Water, President of State Magistrates Assn.; 

Hon. Paul O'Connor, President of the Chenango County Magistrates
Assn.; 

Hon Robert Brenzel, Town Justice, Town of Pitcher; 

Hon. Howard Sullivan, Supervising Judge; 

Hon. Bruce Moskos, President Otsego County Magistrates Assn.; 

Hon Sammy Roller, President Madison County Magistrates Assn.

Judge O'Connor as host did a great job organizing the event and getting a
good turnout from Chenango. Judge Moskos brought judges with him from
Otsego. It was a fun and informative evening including spouses and
guests.  It was great to see the solidarity and camaraderie among the jus-
tices.

CLINTON COUNTY

President Elect Hon. H. John Kramer with Delaware County Magistrates
Association President Hon. Yvonne J. Pagillo and Hon. Peter Barlet dur-
ing a visit with the Delaware County Magistrates Association on July 19,
2010.

DELAWARE COUNTY

President Van Der Water attended the Clinton County  Magistrates
Association dinner held in Altona, NY on May 16, 2010

Left to Right, 

Secretary Hon. Jill Meyers, Town Justice Saranac; 

Treasurer Hon. Karen Waldron-Munson Town Justice Saranac; 

Vice-President Hon. Linda Bedard Town Justice Ausable; 

President Hon. Gary Frenia Town Justice Black Brook; 

President Van Der Water
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MONROE COUNTY MAGISTRATES NEWS

The Monroe County Magistrates Association held their June
Meeting at Brook Lea Country Club. The group was addressed by
Judge Van Der Water, President of NYSMA. He stressed the value of
the Town and Village court system.

October 9, 2010 will be our Fall dinner dance, to be held at the
Rochester Yacht Club. We welcome all Town and Village Justice
members and their staff and friends of the Monroe County
Magistrates to join us for a fun evening. Those interested can con-
tact Pittsford Town Court at 585-248-6239, and Irondequoit Town
Court at 585-336-6065 on or before September 30, 2010. The cost
is $40.00 per person. Pre trial conference will be at 6:30 pm, Bench
trial at 7:00 pm, and the verdict at 9:00 pm.

The Association has a new banner designed by Judge Lou Amarosa
of Town of Riga. Judge Amarosa as you all know is is the owner of
Amarosa Specialty Products. Photo ID cards have been designed
and issued to those members desiring one.

Several courts in our county received JCAP grants and the Town of
Clarkson was one of the recipients of a grant. Clarkson now has a
new bench and witness box area that adds “dignity” to the court. I
hope everyone had a wonderful warm summer and is looking for-
ward to a cool fall harvest season.

Judge Al Hammel
Town of Clarkson
President Monroe County Magistrates Association

President Van Der Water attended the Monroe County  Magistrates
Association Luncheon held in Rochester, NY on June 24, 2010 

Left to Right, 

NYSMA Director David Murante, Town Justice Ogden; 

President Van Der Water; 

Hon. Maryclair Frank, Special Counsel and Town Justice Erwin - Stuben
County; 

President Hon. Allyn Hammel, Town Justice Clarkson.

AUBERTINE SECURES FUNDING FOR RECORDS
MANAGEMENT FOR GRANBY TOWN COURT

When the Town of Granby and its court embarked on a project to
better manage its records, State Senator Darrel J. Aubertine came
through with a legislative grant to help pay for the project, saving
the local taxpayers.

The Town of Granby received the $20,000.00 grant secured by the
Senator on August 23, which will be used to offset the cost of con-
struction and shelving for the town and the court. "Senator
Aubertine is always looking out for his constituents," said Town
Supervisor Ed Williamson. "He understands the needs of our com-
munity and communities throughout his district. This funding will
enable us to save the local property taxpayers the cost of main-
taining and managing our vital records for both the town and the
courts. We are grateful to Senator Aubertine for helping us obtain
this critical funding."

5TH JUDICIAL DISTRICT DINNER

(l to r) Edward Willaimson, Granby Town Supervisor, NYS Senator
Darrel J. Aubertine, Hon. Edwin B. Winkworth

President Van Der Water attended and spoke at the 5th Judicial  District
Dinner Meeting in Oswego, NY on June 17, 2010.

First Row: Hon. Malcom Knapp, NYSMA Past President, Town Justice,
LaFayette, Onondaga County; Hon. Edwin Winkworth, NYSMA Past
President, Town Justice, Granby, Oswego County; Hon. Kimberly Inman,
President Oswego County Magistrates Association, Town Justice, West
Monroe; Hon. William Rose, President Onondaga County Magistrates
Association, Town Justice, Onondaga; Hon. Peter Payner, President
Jefferson County Magistrates Association, Town Justice, Town of
Ellisburg.

Second Row: President Van Der Water, NYSMA President; Hon. Donald
Buttenschon, NYSMA Director, President Oneida County Magistrates
Association, Town Justice, Marcy; Hon. David Gideon, NYSMA Director,
Town Justice, Dewitt, Onondaga County; Hon. Dennis Quinn, NYSMA
Treasurer, Town Justice, Champion, Jefferson County; Hon. Michael
Petucci, President Herkimer County Magistrates Association, Town
Justice Herkimer and Acting Justice Iion. 
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Quiz of the Month
This month’s questions come from the manual “DWI Update:
Leandra’s Law and More.”
Answer true or false.

_____  1.  The V and T 1192-(2-a)(b) E felony known as Aggravated DWI/child in vehicle

which went into effect on December 18, 2009, is part of Leandra’s Law.

_____  2.  A person who is driving while intoxicated with a young person who is 16 years

old in the vehicle is subject to the enhanced penalties associated with Leandra’s Law.

_____  3.  As of August 15, 2010, if a defendant pleads to 1192-2 or 1192-3, the court is 

required to order the “interlock” condition for the full period of either a period of

probation or conditional discharge.

_____  4.  Leandra’s Law bars a defendant from enrolling in the Drinking Driver Program

or obtaining a conditional license.

_____  5.  The new 1198-9d misdemeanor will be charged when a defendant who is sentenced

to the interlock condition operates a motor vehicle without such device.

_____  6.  A defendant who indicates he is unable to afford the cost of the ignition interlock

device will have to fill out a financial disclosure report after which the justice will

determine whether the cost will be borne by the defendant or imposed pursuant to a 

payment plan or waived altogether.

_____  7.  Whenever the cost of a device is waived it is the responsibility of the municipality

to bear the cost.

_____  8.  The standard for determining the ability of a defendant to bear the cost of the device

is whether the operator has the resources to pay for device installation and maintenance 

and NOT indigency.

_____  9. It is anticipated that about 90% of all defendants sentenced to the interlock condition

will be able to bear the cost of the device.

_____  10. While the monitoring authority chooses the class of ignition interlock which a

defendant convicted of DWI will have installed, the defendant may choose the model.

_____  Bonus.  It is permissible for Judge Tamblin to allow a defendant to operate his 

employer’s vehicle without an interlock device so long as it is within the scope of

his employment and certain conditions are met. 

Answers on page 15



Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 

New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The
NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That
means violators may participate in the NYSP driver improvement program from any computer with an internet
Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the
integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven
curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two
parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,
there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000
people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in
motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the
NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per
year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of
Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace
productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs
and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3
percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

                
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com • www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 
 

NYSP Affiliations include: 

• County Legislators and Supervisors (CLAS) • New York Conference of Mayors (NYCOM) • New York State Association of Counties
(NYSAC) • Federation of New York Insurance Professionals (FNYIP) • New York Federation of Professional Health Educators

(NYSFPHE) • District Council 37 (DC37) • Civil Service Employees Association (CSEA) • Catholic Schools Administrators
Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in
35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you

NYSP
NEW YORK SAFETY PROGRAM



750 Delaware Avenue
Delmar, New York 12054-1124


