
The Magistrate is a Publication of The New York State Magistrates Association September 2011 Vol 51 No 3



One Time Upgrade Fee $495

Track and Report ‘Voided Transactions’
Transaction Based Record Locking

Monthly Security Check Reports
Annual Board Auditing Reports
Enhanced Password Security

Uncollected Fine Reports
Secure Receipt Numbers

Bail Aging & Tracking
Cash Drawer Support

Audit Assistance
- and more -

Call now for more information on the CourtRoom Program

Security Management Module

The CourtRoom Program (585) 264-9240
Service Education, Inc. www.nyCourts.us
790 Canning Parkway, Suite 1 The Leader in Court Automation
Victor, NY 14564 Since 1987



DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT
§100.4 A Judge shall so Conduct the Judge’s Extra-Judicial Activities as to Minimize the Risk of Conflict
with Judicial Obligations.
(D) Financial Activities

(5) A judge shall not accept, and shall urge members of the judge’s family residing in the judge’s
household not to accept, a gift, bequest, favor or loan from anyone except:

(c) ordinary social hospitality;
(d) a gift from a relative or friend, for a special occasion such as a wedding, anniversary or

birthday, if the gift is fairly commensurate with the occasion and the relationship;

(e) a gift, bequest, favor or loan from a relative or close personal friend whose appearance
or interest in a case would in any event require disqualification under section 110.3(E);
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Well, I’m officially a
lame duck. I’ve
never been one of

those before and it comes
with mixed feelings.
Although I’m a bit sad that
my term as your President
is winding down, I’m
thrilled to be turning this
office over to the extremely
capable hands of our
President Elect, Hon. Peter

D. Barlet. I’ve served on NYSMA’s Executive
Committee with Judge Barlet for the past nine
years.  He’s become a friend and confidant and I
have the utmost respect for him and for his dedication
to NYSMA.  He will serve us well in the coming year. 

I’ve had the pleasure of visiting fourteen 
County Magistrates Associations so far, as well as
attending numerous NYSMA related functions and
participating in conference calls and meetings with
OCA officials.  I’d like to thank all of you for your
support for both me and NYSMA, and to tell you
what a delight it has been meeting personally with
so many of you as well as serving as your President
during the past year. I’ve read and composed 
countless letters, e-mails and texts and had 
practically as many telephone conversations with
justices, court clerks, OCA officials and the media,
but, almost without exception, these have all been
positive, enjoyable  experiences.  

The other members of your Executive
Committee, including Officers, Directors and Past
Presidents have also been very supportive and 
have assisted me whenever I’ve called upon them.
Our Executive Director, Hon. Tanja Sirago and 
her assistant (and former Executive Director), Hon.
Thomas W. Baldwin, do a remarkable job and 
I’m certain they have made my term a far easier
undertaking.  

Since our Summer, 2011 issue of The Magistrate
was published, your NYSMA representatives have
made numerous trips to Albany to lobby on behalf
of our legislative agenda.  We were thrilled that one
of our legislative proposals, the upgrading of an
assault on judges to a felony, was passed by both
houses and signed by the Governor on July 20,
2011. Effective November 17, 2011, §120.09 of the
Penal Law will make an assault on a judge, including
a town or village justice, a class C felony.

Although our proposals to authorize the suspension
of drivers’ licenses of defendants who  fail to appear
in Court as required, or fail to pay a Court issued
fine as a result of a conviction under Section 65-c of
the Alcohol and Beverage Control Law (underage
drinking) or Section 221.05 of the Penal Law
(unlawful possession of marihuana) were both
passed by the Senate, neither Bill was passed in the
Assembly.  NYSMA will continue to press forward for
passage of this legislation.

Sadly, none of our other legislative proposals
was passed, however, we’re encouraged by our 
partial success and will continue to actively pursue
our legislative agenda. Your Executive Committee
has already approved certain legislative proposals
for next year which will be submitted for approval
by our members attending our Annual Business
Meeting on Monday, September 26th at our 102nd

Annual Conference in Niagara Falls. These 
proposals are published elsewhere in this issue of
The Magistrate.  More proposed legislation may still
be added to this list before it is presented for your
approval at that time.

Judges, its been such an honor to have had the 
privilege of serving as your President for the 
past year. Thank you for providing me with the
opportunity to do so.  I hope to have a chance to
speak with many of you in Niagara Falls.

PRESIDENT’S MESSAGE

Hon. 
H. John Kramer
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Highlights of the June 18, 2011 Executive
Committee Meeting held at the Villa Roma
Resort, Callicoon, New York are presented for

your information.

President Kramer welcomed all attendees and
started the meeting with presentations from 
potential 2012 conference sites. Four facilities 
presented and it was later voted on by the Executive
Committee to hold our 2012 Annual Conference in
Syracuse at the Sheraton Syracuse University Hotel
& Conference Center. 

Judge Kramer noted his many visits throughout
the State during his Presidency. He reported at a
meeting with Judge Pfau and Judge Coccoma the
subject of the five reference books that are provided
to the courts came up. When it was inquired how
these books were chosen, Judge Pfau proposed that
NYSMA makesuggestions for alternative references.
A Motion was passed to recommend the following
five reference books: Gerstenzang’s Handling a DWI
Case in New York, Barry Kamins Search and
Seizure, Muldoon’s Handling a Criminal Case in
New York, Gilbert’s Criminal Practice and The
Practice Guide for Village, Town and District
Courts in New York to replace the five we are 
currently receiving.

Judge Kramer, Barlet Van Der Water and Sirago
had a meeting with Judge Pfau and Judge Coccoma
regarding our concerns with progress of implementing
the Action Plan. At Judge Pfau’s request for wanting
to know NYSMA’s priorities, Judge Van Der Water 
prepared and distributed a document called the
“Action Plan Survey”. It is a list of the items that
remain to be completed in whole or in part. He
requested of the Committee to select four items that
they feel they would like to see implemented next.
Then he will aggregate those and submit a list to
President Kramer and Judge Barlet so they are 
prepared at the next meeting to show our position
on the outstanding issues that remain in the 
Action Plan. 

A presentation was made by Hank Chapman of
Haylor, Freyer & Coon, Inc. for Professional
Liability Insurance. The insurance would provide
coverage for judges to defend themselves from the
Commission of Judicial Conduct. Two options were
presented; individual policies and a group policy.
Discussion was held and it was decided to continue
to investigate the costs of the premiums against the
limit of liability.

Judge Gideon reported the consolidation of
Montague, Harrisburg and Pinckney in Lewis
County passed the Senate and the Assembly and is
on its way to the Governor’s office. This is the first
consolidation under §106B of the Justice Court Act.

Judge Bauman presented the Legislative
Committee’s proposed Legislative Agenda for 2012
to be voted on during our Annual Business Meeting
in Niagara Falls on Monday, September 26, 2011.

Judge Jowdy reported on the training for the
upcoming conference. He noted the 8th District will
be presenting a six hour ABC training on DWI, there
will be many electives as well as Core A and B. The
full listings of the classes available are in this issue
of The Magistrate. 

The next meeting of the  Executive Committee
will be held at the Sheraton Hotel in Niagara Falls at
our annual conference on September 25, 2011.

Executive Committee Highlights
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T
here is a brand new law that adds section 120.09
to the Penal law and has to do, in some instances,
with making it a Felony to Assault a Judge.

It was Signed into law by the Governor on 07/20/2011
and becomes effective on the 120th day after becoming
law. (Thursday, November 17, 2011).
A00409 Text:

S T A T E  O F  N E W  Y O R K
__________________________________________________

409—D

2011-2012 Regular Sessions

I N A S S E M B L Y

(PREFILED)

January 5, 2011
___________

Introduced by M. of A. GUNTHER — Multi-Sponsored by
— M. of A. McKEVITT — read once and referred to the
Committee on Codes — committee discharged, bill
amended, ordered reprinted as amended and recommitted
to said committee — again reported from said committee
with amendments, ordered reprinted as amended and
recommitted to said committee — again reported from
said committee with amendments, ordered reprinted as
amended and recommitted to said committee — again
reported from said committee with amendments, ordered
reprinted as amended and recommitted to said committee

AN ACT to amend the penal law, in relation to 
establishing the crime of assault on a judge

THE PEOPLE OF THE STATE OF NEW YORK, 
REPRESENTED IN SENATE AND ASSEMBLY, DO
ENACT AS FOLLOWS:

Section 1. The penal law is amended by adding a new 
section 120.09 to read as follows: 

S 120.09 ASSAULT ON A JUDGE. 
A PERSON IS GUILTY OF ASSAULT ON A JUDGE
WHEN, WITH INTENT TO CAUSE SERIOUS PHYSICAL
INJURY AND PREVENT A JUDGE FROM PERFORMING
OFFICIAL JUDICIAL DUTIES, HE OR SHE CAUSES

SERIOUS PHYSICAL INJURY TO SUCH JUDGE. FOR
THE PURPOSES OF THIS SECTION, THE TERM
JUDGE SHALL MEAN A JUDGE OF A COURT OF
RECORD OR A JUSTICE COURT. ASSAULT ON A
JUDGE IS A CLASS C FELONY. 

S 2. Paragraph (b) of subdivision 1 of section 70.02 of the
penal law, as amended by chapter 405 of the laws of
2010, is amended to read as follows: 

(b) Class C violent felony offenses: an attempt to 
commit any of the class B felonies set forth in 
paragraph (a) of this subdivision; aggravated criminally
negligent homicide as defined in section 125.11, 
aggravated manslaughter in the second degree as
defined in section 125.21, aggravated sexual abuse in
the second degree as defined in section

EXPLANATION—Matter in ITALICS (underscored) is
new; matter in brackets [ ] is old law to be omitted.
LBD01905-07-1

A. 409—D              2

130.67, assault on a peace officer, police officer, fireman

or emergency medical services professional as defined in

section 120.08, ASSAULT ON A JUDGE AS DEFINED IN

SECTION 120.09, gang assault in the second degree as

defined in section 120.06, strangulation in the first

degree as defined in section 121.13, burglary in the 

second degree as defined in section 140.25, robbery in

the second degree as defined in section 160.10, criminal

possession of a weapon in the second degree as defined in

section 265.03, criminal use of a firearm in the second

degree as defined in section 265.08, criminal sale of a

firearm in the second degree as defined in section 265.12,

criminal sale of a firearm with the aid of a minor as

defined in section 265.14, soliciting or providing support

for an act of terrorism in the first degree as defined in 

section 490.15, hindering prosecution of terrorism in the

second degree as defined in section 490.30, and criminal

possession of a chemical weapon or biological weapon in

the third degree as defined in section 490.37. S 3.  This

act shall take effect on the one hundred twentieth day

after it shall have become a law.

Assault on a Judge — A New Law
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A
t our annual meeting at the Villa Roma last
September, a legislative package was voted on and
approved by the membership.  Of the legislative

items advanced by NYSMA, two were approved by the
NYS Legislature and the Governor:  the Judicial Assault
Bill and pay raises for state-paid judges.

It is the intent of the Executive Committee to resubmit
proposed legislation that was not approved.  Those items
will include:

(a) Full Retirement Benefits for Town and Village
Justices.  Town and Village Justices have given
years of dedicated service to their communities
and New York State.  Considering the nominal
pay these local Justices receive, the Committee
believes that retirement benefits would be an
appropriate recognition of their service which
would not have a significantly negative impact on
the state retirement system.

(b) Amendment of ABC Law §65-c and Penal Law
§221.05. The Legislative Committee and Judge
Graber has worked diligently for the adoption of
enforcement provisions to these statutes.
Specifically, we would recommend to the
Legislature that bail be authorized in those
instances where a defendant fails to appear
and/or fails to comply with a sentence imposed 
by the court in connection with the charge of
unlawful possession of marijuana and unlawful
consumption and/or sale of an alcoholic beverage.

Proposed new legislation includes:

(a) Authorization for Court Clerks.  As set forth in
the action plan for Justice Courts, legislation
should be enacted to provide for the employment
of at least one court clerk, and that only the
Justices shall have the authority to hire, supervise,
discharge, and set the responsibilities and training
for these clerks.

(b) Small Claims Court Fees.  The present fees for
small claims actions brought in Justice Courts are
$10 for claims under $1,000, and $20 for claims
between $1,000 and $3,000. 

By way of procedure, once a claim is filed, the
Court must send a notice to the defendant by 
certified mail, return receipt requested, at a cost
of $5.40, and by ordinary mail at a cost of 
forty-four cents.  In addition, there are costs 
for the forms and transportation costs to take
materials to the post office. It is therefore 
suggested that the fees be increased to $20 and
$40, respectively.

(c) Acting Town Justices.  In those circumstances
where a town has only one Justice, the town law
should be amended to allow a Town Board to
appoint an Acting Town Justice to serve in those
instances where the Town Justice is unable or
unavailable to serve.

(d) Civil Gideon.  The right to counsel in civil cases
involving basic human needs and fundamental
interests is essential to justice in a democratic
society.  Indigent litigants continue to suffer the
ravages of a legal system that visits devastating
consequences without offering meaningful access
to justice.  The time for a civil right to counsel 
has come.

It is proposed that New York State pass 
legislation to ensure legal representation for 
indigent defendants faced with the loss of 
shelter, family dissolution, or serious adverse
health consequences. Both Governor Cuomo 
and Chief Judge Lippman have indicated their 
support this concept.  

Legislative Report
Submitted By NYSMA’s Legislative Committee Members & their Chair Hon. Harold Bauman
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S
everal years ago The Criminal Procedure Law was
amended to expedite judicial review of alleged 
violations of probation and conditional discharge

(hereinafter “CD”). See L 2008, ch 652, as amended. The
CPL now requires that a criminal court make a prompt
determination as to the issuance of process to secure the
attendance of a defendant who has allegedly violated the
terms and conditions of her sentence, and further
requires that the violation hearing itself be 
commenced in a timely fashion. See CPL §§ 410.30,
410.40, 410.60 and 410.70.

The following outline addresses these requirements,
and further discusses the procedures necessary to make
a formal determination regarding an alleged violation of
probation or CD. The outline is meant to be used as a
quick reference guide to walk judges through the pitfalls
of the so-called “V.O.P. Hearing”. For further questions
regarding the specifics of an alleged violation of probation
or CD, please do not hesitate to contact the City, Town
and Village Courts Resource Center at 1-800-232-0630 or
via e-mail at resourcecenter@nycourts.gov.

VIOLATIONS OF PROBATION &
CONDITIONAL DISCHARGE

Brendon D. Dupree, Esq. – Senior Counsel
City, Town and Village Courts Resource

Center
1-800-232-0630

www.nycourts.gov/justicecourts

I.) Declaration of Delinquency (“DOD”): (CPL §410.30)
Can be filed at any time during the period of 
conditional discharge (“CD”) or probation. The DOD
may be filed by the court itself or at the request 
of probation.

a.) Grounds for Issuance: In order to issue a DOD,
the court must have reasonable cause to believe
that the defendant has violated a condition of
his/her sentence.

b.) If probation requests that the court issue a DOD,
the court must make its determination as to
issuance w/in 72 hours of the request.

II.) Notice to Appear/Warrant: (CPL §410.40[1] and [2])
a.) Notice to Appear: Court can issue a notice to

appear to any defendant subject to probation or
CD. CPL §410.40(1).

b.) If upon the filing of a DOD, probation requests
that the court issue a Notice to Appear, the court
must promptly make its determination as to
issuance. If the court issues the Notice to Appear,
it must direct that the defendant appear before
the court within 10 business days. Id.

c.) Absent a reasonable excuse, a defendant’s failure
to appear in response to the Notice to Appear in
and of itself constitutes a violation of the sentence
irrespective of whether such requirement is 
specified as a condition thereof. Id.

d.) Warrant: At any time during the period of probation
or CD, the court has reasonable grounds to
believe the defendant has violated the terms 
of the sentence; the court may issue a bench 
warrant to secure the defendant’s attendance.
CPL §410.40(2).

e.) Where probation requests that a warrant be
issued, the court must make its determination as
to issuance of the warrant within 72 hours of
receiving the request. In making its determination,
the court may choose to issue a Notice to Appear
in lieu of the warrant. Id.

III.) Appearance before court: (CPL §410.60)
a.) If the defendant’s appearance before the court

has been secured via the issuance of a Notice to 
Appear, the initial court appearance must occur
within 10 business days of the court’s issuance of
the Notice.

Violations Of Probation & Conditional Discharge
Submitted By Hon. Brendan D. Dupree, Esq. – Senior Counsel – City, Town & Village Courts Resource Center

* BA, SUNY Plattsburgh (Political Science & Criminal Justice) JD, Pace University School of Law
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b.) If the defendant’s appearance has been secured
by a bench warrant, once the defendant is
‘picked up’ on the warrant, he/she must be
brought before the court in which the warrant is
returnable without unnecessary delay; provided
however, that if the issuing court is unavailable,
the defendant may be brought before another
local criminal court as is provided in CPL
§120.90(5). CPL §410.40(2).

c.) If the court has reasonable cause to believe 
that such person has violated the terms and 
conditions of his/her sentence, it may fix bail 
or ROR the individual and schedule a future
appearance for a hearing on the alleged violation.

1

d.) Right to Counsel: As the defendant is entitled to
counsel at all stages of a proceeding under Article
410 of the CPL, the court should ensure that the
defendant is afforded his/her right to counsel
immediately. 

i.) Retained Counsel: If the defendant has
retained private counsel, their office should be
notified of the alleged violation and the hearing
date. 

ii.) Assigned Counsel: The court should inform
the defendant that he/she is entitled to assigned 
counsel if he/she cannot afford to pay for an
attorney. When issuing a securing order fixing
bail or ordering that the defendant be held 
without bail, the court must fill out the 
TV-1/Assignment of Counsel Order Form and fax
it over to the assigned counsel provider within 
24 hours of the appearance, but not later than 
48 hours thereafter if extraordinary circumstances
so require. See 22 NYCRR §200.25(c).

IV.) Hearing on Violation: (CPL §410.70)
a.) The court cannot revoke a sentence of probation

or CD unless: (i) the court has found that the
defendant has violated the terms and conditions
of his/her sentence; AND (ii) the defendant has
been given an opportunity to be heard

b.) Statement of Violation: The court must file or
caused to be filed with the clerk of the court a
statement setting forth the condition or conditions
of sentence that have allegedly been violated.
Said statement is generally in writing and must
contain a reasonable description of the time,
place and manner in which the alleged violation(s)
occurred. The DOD, the violation petition and
report usually will constitute the requisite 
statement. Upon his/her initial appearance, the
defendant should be provided with a copy of said
statement. See CPL §410.70(2). 

c.) Defendant’s Statement re. Violation: At defendant’s
initial appearance, the court must inquire as to
whether the defendant would like to make a
statement regarding the alleged violation. If the
defendant chooses to make a statement, the
court may accept it and base its determination
thereon. If the court chooses not to accept the
defendant’s statement, or the defendant does not
provide a statement, the court must proceed with
the formal violation hearing. Id.

d.) Adjournments: Upon the defendant’s initial
appearance, if it is determined that a formal hearing
is necessary, the court must grant the defendant
a reasonable adjournment to enable him/her 
sufficient time to prepare for the hearing. Id.

e.) Right to Counsel: The defendant is entitled to
counsel at all stages of any proceeding(s) under
this section and the court must advise him of
such right at the outset of the proceeding. CPL
§410.70(4).

f.) Manner of Hearing: The burden of proof is a 
preponderance of the evidence. The hearing
itself is summary in nature, with no jury available.
The court may receive any relevant evidence
that is not legally privileged, and the defendant
has a right to cross-examine witnesses and 
present evidence on his/her own behalf. CPL
§410.70(3).

Continued on Page 8

Violation of Probation Cont…

1
CPL § 410.60 indicates that a court has the option of committing an alleged violator to the custody of the sheriff without bail.

However, the CPL contains another provision which requires that a court must order recognizance or bail on offenses other than
felonies. See CPL § 530.20(1).
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V.) Revocation; Modification; Continuation: At the 
conclusion of the hearing the court can either

revoke, continue or modify the terms and con-
dition of the sentence.

a.) Continuation & Modification: Where the court
continues or modifies the terms and conditions
of the sentence, it must vacate the DOD and
order that the defendant be released subject to
the supervision pursuant to probation or the CD.
CPL §410.70(5)

b.) DOD Tolls Sentence: The filing of a DOD shall
interrupt the period of the sentence as of the date
of the filing and the period of interruption shall
continue until a final determination on the
alleged violation. See PL §65.15(2)

c.) Revocation: Where the court revokes the sentence,
it must impose sentence pursuant to provisions
of PL §60.01 (3),(4).

i.) Revocation of Conditional Discharge: Following
the revocation of a CD the court must impose
one of the following sentences (See PL §60.01[3]):

1.) Sentence of probation; or 
2.) Split sentence as is set forth in PL

§60.01(2)(d).

ii.) Revocation of Probation: Following the 
revocation of probation the court must
impose either a sentence of imprisonment,
OR a split sentence as is provided for in PL
§60.01(2)(d). See PL §60.01(4).

iii.) Revocation of a Split Sentence: Following
the revocation of a split sentence, the court can
only impose an additional split sentence if the
‘taste of jail’ given in the initial sentence was less
than the maximum of 60 days as is provided for
in PL §60.01(2)(d). If the maximum of 60 days
was given in the original split sentence and 
thereafter the sentence is revoked, the court
must sentence the defendant to straight time. See
PL §60.01(4).

Violations of Probation Cont…

Judicial Robes
Gavels

Manufacturers of
Clerical Apparel •  School Uniforms •  Pulpit Choir • Judicial Robes 

& Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*

Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318

Marvin@duffyandquinn.com www.craftclothes.com
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The Rule Against Lending The Prestige of
Office to Advance Private Interests

Recent Determinations

As of August 1,  in 2011 the Commission on Judicial
Conduct has released eight “determinations.” Six concerned
town or village justices.  Of these six, two justices were
censured for lending the prestige of office to advance
someone’s private interests (or appearing to do so).

Of the two cases in which justices lent the prestige of
office to advance private interests, one concerned a
request to an Environmental Control officer on behalf of
the judge’s son who had initiated a trespass complaint.
The judge’s son believed that the EC officer was not 
giving sufficient attention to the complaint, so the judge
called the officer.  The judge requested that the case be
filed before him, not his co-judge. Aggravating his 
misconduct, the judge accepted a plea of guilty from the
unrepresented defendant at arraignment, and then 
transferred the case to his co-judge. He was one of two
judges this year who failed to record proceedings and
thereby compounded their misconduct.

In the other recent “lending prestige of office” case,
a justice delivered a traffic ticket to a court and told the
court clerk that the defendant was not guilty, showed her
a video of the accident, and left a message for the judge
who would preside that he had been there. 

The judge with jurisdiction of the traffic case 
dismissed the charge although the ticket had not been
signed and the defendant had not pled guilty or not
guilty.  The judge did not conduct a court proceeding.
The judge resigned from the bench.

The Lending-Prestige Rule

It is unlikely that there is a single judge in the state
who does not know about the rule that states: “A judge
shall not lend the prestige of judicial office to advance the
private interests of the judge or others….”  Section 100.2
(C) of the Rules of the Chief Administrator of the Courts
Governing Judicial Conduct.  (Other references below to
sections concern the same rules.)

Certainly the education program has emphasized
and explained the rule. Yet, judges continue to get into
trouble for lending the prestige of judicial office to seek a
favorable result for a relative, friend, neighbor, business
associate, or other person. 

Sometimes judges, including full-time judges, use the
prestige of office on their own behalf.  In 2010, a Family
Court judge was censured for driving while his ability 
was impaired and for repeatedly seeking special 
consideration from the police to avoid arrest because of
his judgeship. 

A few years ago, another Family Court judge sought
special treatment for her friends who had cases before
other judges in her court. She was censured. 

In its 2011 annual report, the Commission on
Judicial Conduct stated that it had privately cautioned
several judges in 2010 for lending the prestige of office 
to advance private interests. One year earlier, in its 
2010 annual report, the Commission stated that four
judges in 2009 had been privately cautioned for violating
the same rule.

Why Are Judges Violating The “Lending-
Prestige” Rule?

So, if judges know it is wrong to assert judicial 
influence, why do some judges continue to violate this 

Continued on Page 10

Why Are Judges Still Getting Into Trouble For Lending
The Prestige Of Office To Advance Private Interests

Submitted By Gerald Stern*

* Gerald Stern formerly served as Counsel to the Commission on Judicial Conduct and, more recently, on the faculty of the Town and
Village Justice Education Program.  He will happily respond to comments or questions about this material at Gstern4242@gmail.com.



Fall 2011 - The Magistrate

10

standard?  Either they believe their efforts will not come
to light or they just do not realize that what they are
doing constitutes conduct that is covered by the rule.

Judges who violate the rule may be rationalizing their
conduct. They may be kidding themselves that they are
not lending the prestige of judicial office to advance 
private interests. They are just doing a favor for a friend
(doesn’t everybody?) or they believe they are trying 
to achieve a correct result based on the “inside information”
they have.  

If the conduct is wrong, it clearly is a high-risk under-
taking to engage in it since others will know that the
judge has acted improperly, including the person who is
asked by the judge to take favorable action.  If the
request is for favorable action in court, a court clerk and,
possibly, other court personnel will likely be aware of the
request and of the action taken.  The person getting the
ultimate benefit of the favored treatment may tell others
how he or she “caught a break,” and that could spread
news of a judge’s improper efforts to help a friend.  The
more people who know about the judge’s conduct the
more likely it is that the Commission will learn about it.
That by itself should be a deterrent. Moreover, the result
may be so unusual as to stand out in comparison to 
similar cases, which elevates the chances that the matter
will come to the Commission’s attention. 

Another risk is that the judge or other person being
asked to do the favor will refuse and either report it 
officially or discuss it with others, which could result in
the information being passed on to the Commission.
(Perhaps it is noteworthy here to state that the
Commission has authority to receive anonymous 
complaints and initiate investigations on its own motion.
Fair or not, that is a reality.)  

There is no question that ethical standards have
been elevated, and judges and others with integrity will
refuse such improper requests.  Judges may even feel
obligated to report the requesting judge’s misconduct
based on a rule that requires such action when there is
substantial indication that judges have engaged in a 
substantial violation of the rules.  In past years, judges
saying “no” to such improper requests by judges have
generated Commission investigations and ultimately
judges making such requests have been disciplined.

• A New York City arraigning judge received a tele-
phone call from another judge who asked for a low
bail for the judge’s nephew who was about to be
arraigned.  The request was so blatant that the

arraigning judge thought he was being “set up” in 
a sting operation. He disqualified himself and
reported the call. The requesting judge was publicly
admonished.

• Another judge disqualified himself from a case after
he received a telephone call from a judge asking
him to reconsider the denial of a request for an
adjournment. The disqualification came to the
attention of the Commission, which ultimately
admonished the judge who made the call.

• At a time when ticket fixing was rampant in the
state and judges were asking other judges for traffic
reductions to avoid points on drivers’ licenses, a
judge with integrity criticized another judge in 
writing for making such a request. The judge with
jurisdiction over the traffic case disqualified 
himself and placed a copy of his letter in his file,
which eventually came to the Commission’s attention.

And there are situations in which, as a result of
another person being under  investigation, a judge’s 
misconduct is identified and reported to the
Commission. Take the case, for example, of a Brooklyn
political leader who was being wiretapped by the FBI.  He
called a judge for a breakfast meeting at a restaurant.  As
the political leader requested an adjournment on behalf
of friends, a nice-looking couple were eating their ham
and eggs nearby and listening attentively.  Unfortunately
for the judge, they were FBI agents.  Eventually, he granted
the adjournment, and when the FBI asked him about the
breakfast meeting, the judge denied that the political
leader had made such a request.  The judge was removed
from office for considering the ex parte request for an
adjournment in violation of Section 100.3 (B) (6), and for
conveying the impression that the political leader was in
a special position to influence him, in violation of Section
100.2 (C).  That was sufficient for removal for office, said
the Commission. Lying to the FBI exacerbated his 
egregious misconduct. 

The point is that asserting influence (lending the
prestige of office to advance private interests) or granting
a request based on the assertion of influence is not risk-
free and could result in substantial judicial discipline.  

The Three Judges Who Faced Discipline This
Year Relating to The Assertion of Influence

The judge who delivered his subordinate’s unsigned
traffic ticket, after presenting his views to the clerk and

Stern Article Cont…
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to a court officer, showing them a video of the accident
that led to the ticket, giving his personal opinion 
about the charge, and leaving a message for the judge,
maintained that he never intended to influence the 
outcome of the traffic case.  He was just doing the bus
driver a favor by delivering the ticket to the other court,
and he never noticed that the defendant had not pled
guilty or not guilty on the back of the ticket. 

It should not be difficult to predict that on these facts
the judge’s defense was not apt to be successful.  The
“delivery” of the ticket came with considerable fanfare,
and, based on the circumstances, it was entirely 
reasonable for the Commission to conclude that that the
judge who left the ticket was also delivering a message
that he wanted the charge to be dismissed.

The Commission observed that regardless of the
judge’s actual intentions in delivering the ticket, his 
conduct conveyed the appearance that he was trying to
get a favorable result for his subordinate. As a judge, 
he was judged in accordance with higher standards 
than exist for others. That is a price paid for holding 
judicial office.

The judge who dismissed the charge might have
saved himself some difficulty and expense if he had
recused himself and sent the ticket back to the defendant
or to the other judge (the deliverer). Interestingly, there
was no indication that he had spoken to the judge who
was allegedly acting as a messenger.  Nevertheless, he was
charged with an appearance of impropriety.  He resigned.

In the recent case of the judge who tried to help his
son to pursue a Trespass complaint, the judge’s first 
mistake was calling the EC officer and telling him that his
son wanted action on the Trespass complaint.  He also
asked that the case be returnable before him.  That was
mistake number 2.  He then conducted the arraignment.
That was mistake number 3.  The judge accepted a guilty
plea from the unrepresented defendant (very serious 
mistake number 4) and, he failed to record the proceeding
(mistake number 5).  Belatedly he referred the case to his
co-judge.  (Another reason why his disqualification was
mandatory was that he was a witness to the trespass. See
Section 100.3 [E] [1] [a] [1].)

The judge told the defendant at the beginning of the
arraignment that he was the father of the complainant.
The Commission gave him no credit for saying that to the
unrepresented defendant. Indeed, the Commission
observed that the disclosure “might have encouraged the
defendant to plead guilty.”   

Hypothetical Situation

You are the co-judge of the judge who presided over
a trespass case in which his son was the complainant.
You know that the EC officer brought the charge before
the father of the complainant and not before you.  You
also know that at arraignment, the unrepresented 
defendant pled guilty, and only after the plea was the case
referred to you for sentencing.  What are your ethical
obligations? 

• Do you proceed with a case in which there may
have been an inadequate waiver of the right to trial
and the right to assigned counsel and in which the
judge who accepted the guilty plea should have 
disqualified himself?

• Do you report the possible misconduct of your 
co-judge?

Approximately 25 years ago, a Town Justice held
three defendants on $2,000 bail.  He then received a 
telephone call from a Supreme Court Justice from 
another district.  The Supreme Court Justice “vouched”
for the defendants and asked for their release.  The Town
Justice ordered their release. He was admonished in
1986 for considering an ex parte communication and for
failing to report the higher court judge’s misconduct.
The current rule for reporting another judge’s substantial 
violation of the rules is Section 100.3 (D)(1).

Does Section 100.2 (C) Give Adequate Notice?

Apparently, the naked wording of the rule does not
ring a bell in all instances when a judge’s instinct is to
help a friend or relative in need.  It is entirely possible
that some of the judges who violated the lending-prestige
rule did not even consider applying the rule to the 
situation before them. After all, the rule does not specifically
say, “Thou shalt not call another judge, court clerk, or EC
officer to take a position on the matter pending before a
court or law enforcement agency.”

Obviously, there is no way to know what runs
through a judge’s mind as he or she is contemplating the
first step in what the Commission or the Advisory
Committee on Judicial Ethics would call an improper 
act of lending the prestige of office to advance private
interests.  If the judge believes it is a close call, he or she
might seek an opinion or avoid the conduct to be safe.  

Continued on Page 12
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But if the judge does not see the ethics issue, he or she
might act and later be held accountable for engaging in
misconduct.

The education program strives to get judges to think
about what the language of Section 100.2 (C) means.  A
judge who knows the language of the rules, and would
like to abide by the rules and avoid the hassle of facing
disciplinary charges, might still do the wrong thing if he
or she fails to apply the rule to the situation at hand. 

Conclusion

Legislators make inquiries on behalf of their 
constituents. Why can’t judges do so?  First, judges do
not have constituents.  Second, the role of a judge is
unique, and judges should have accepted their official
responsibilities with full awareness that their rights are
far more limited than the rights of other citizens.  

Good citizens tend to be helpful in their community.
But acting as a good citizen may turn out to be improper
when the person engaging in the conduct is a judge.
Judges need to think about how the rules apply to them
and how rules would be applied to situations.   Every time
a judge’s friend or relative asks for help, the judge should
carefully consider whether the help being requested
might violate the rule.  Judges have to learn to say “no.”   

The goals of the ethics standards for off-the-bench
conduct are to safeguard the impartiality of the judiciary
and curtail the inappropriate use of the enormous
authority and prestige of the judiciary.  If all judges kept
these goals in mind before they acted or spoke, there
would be far fewer judicial disciplinary proceedings.  

T
he Judges & Police
Conference of Erie
County have named

Amherst Town Justice,
Mark G. Farrell as this
year’s recipient of the
Jurist of the Year Award.

Judge Farrell was 
honored at the Conference’s
Annual Awards Dinner
held on Saturday, May 14,
2011 at Kloc’s Banquet

Hall in West Seneca, New York.

Judge Farrell has been selected as a result of his
outstanding and well recognized work as a leader in the
area of Therapeutic Justice.  Judge Farrell initiated the
first suburban Drug Court in the United States in 1996,
the first Domestic Violence Court in Erie County, New
York in 1997, the world’s only Gambling Treatment Court

in 2001, and in May of 2009, the Nation’s first suburban
Veteran’s Treatment Court.

In both the areas of Drug Court practice and his
ground breaking initiatives as a Gambling Treatment
Court Judge, Farrell has spoken all over the United
States, Austria, Australia, the Virgin Islands, and Canada
with regard to the benefits of Therapeutic Intervention in
the criminal justice system.

In the area of Problem and Pathological
Gambling, Farrell was the 2003 recipient of the
Outstanding Service to the Profession Award from the
National Council on Problem Gambling for the initiation,
implementation and operation of the world’s only
Gambling Treatment Court.

Farrell has been Amherst Town Justice since
1994, in 2008 served as President to the New York
Magistrates Association, and has been previously named
Distinguished Alumnus of the State University at Buffalo.

Farrell Named Jurist of the Year
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SUNDAY, SEPTEMBER 25, 2011

1:00PM EXECUTIVE COMMITTEE MEETING

Sheraton Hotel – Sapphire Room

2:00-5:00PM NYSMA REGISTRATION

Sheraton Hotel – Starbuck Foyer

3:00PM NOMINATING COMMITTEE MEETING

Sheraton Hotel – Sapphire Room

6:00PM WELCOME RECEPTION AND DINNER

Sheraton Hotel – Crown Jewel Ballroom

MONDAY, SEPTEMBER 26, 2011

All Training Programs are at The Conference Center

7:00-9:00AM BREAKFAST

Sheraton Hotel – Crown Jewel Ballroom

8:30 – 4:30PM REGISTRATION

Sheraton Hotel – Starbuck Foyer

8:45-9:45AM GENERAL ASSEMBLY

CC – Cascade Ballroom 2

9:45-10:00AM BREAK

10:00-3:00 COMPUTER TRAINING

CC – Schoellkopf Room
Presented by the 8th Judicial District

Questions about the computer answered, walk in computer training, Liberty Recorders, Group Wise, etc.

10:00-12:00 DWI UPDATE

CC-Cascade Ballroom 2
Presented by Peter Gerstenzang, Esq. 
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11:15-12:15 UNDERAGE DRINKING EDUCATION PROGRAM

CC – Olmsted Room
Presented by Aidan J. Moore, JD Pacific Institute for Research & Evaluation

12:15-1:15 LUNCH

Events Center

1:15-4:15 THE ABC’s OF A DWI

CC – Cascade Ballroom 2
Presented by The 8th Judicial District

Arraignment, Prompt Suspension, Discovery, Response, Omnibus Motions, Response

1:30-2:30 ROUND TABLE DISCUSSION

CC – Red Jacket Room
Panel Members: Hon. Sidney T. Farber, Hon. Mark G. Farrell, Hon. Donald Buttenschon, Hon. David A.

Murante, Hon. Donald R. Magill

2:30-2:45 BREAK

2:45-3:45 ALTERNATIVES TO INCARCERATION

CC – Whitney Room
Presented by Hon. David Fried

2:45-3:45 TOWN & VILLAGE COURT CONSOLIDATION

CC – Olmsted Room
Presented by Hon. David S. Gideon and Hon. Harold J. Bauman 

4:30PM ANNUAL BUSINESS MEETING (Attendance Required for State Reimbursement)

CC- Cascades Ballroom 1&2
BADGE REQUIRED FOR ENTRY 

7:00PM DINNER

Sheraton Hotel – Crown Jewel Ballroom
Guest Speaker: Honorable Paula L. Feroleto

8th District Administrative Judge

TUESDAY, SEPTEMBER 27, 2011

All Training Programs are at The Conference Center

7:00-9:00AM BREAKFAST

Sheraton Hotel – Crown Jewel Ballroom

8:30 – 2:30PM REGISTRATION

Sheraton Hotel – Starbuck Foyer

8:45-12:00 THE ABC’s OF A DWI

CC – Cascade Ballroom 2
Presented by The 8th Judicial District

Suppression Hearing, Finding of Facts/Conclusion of Law, Decision, Plea, Sentencing
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9:00-5:00 CONTINUING JUDICIAL EDUCATION

CORE A CC- Cataract Room
CORE B  CC- Cascade Ballroom 1

9:00-3:00 COMPUTER TRAINING

CC – Schoellkopf Room
Presented by the 8th Judicial District

Walk in computer training, Liberty Recorders, Group Wise, etc.

8:45-9:45 CONTINUATION OF GOVERNMENT (COURT) IF DISASTER STRIKES

CC – Olmsted Room
Presented by William Correa

9:45-10:00 BREAK

10:00-11:00 ON THE BORDER

CC – Olmsted Room
Presented by Lee Weaver

11:15-12:15 HELPING WITH THE WORK OF THE EXECUTIVE COMMITTEE

CC – Olmsted Room
Presented by NYSMA Past Presidents

Q&A How to join the Committee and what is expected of you

12:15-1:15 LUNCH

Events Center

1:15-2:15 DMV / TSLED (Joint Class with Clerks)

CC – Cascades Ballroom 2
Presented by William Leonardo, NYS DMV Legal

Neal W. Schoen, Esq. NYS DMV

1:15-2:15 CANINE DOG DRUG SEARCH WARRANT

CC – Exhibit Center
Presented by Town of Niagara Police Chief James Suitor

2:15-2:30 BREAK

2:30-3:30 ETHICS SPECIFIC TO TOWN & VILLAGE COURTS

CC – Olmsted Room
Presented by Maryrita Dobiel, Esq

3:45-4:45 E-JUSTICE PORTAL (new version)

CC – Schoellkopf Room
Presented by Peter Walton

3:45-4:45 HOW TO AVOID THE COMMISSION ON JUDICIAL CONDUCT

CC – Olmsted Room
Presented by Robert Tembeckjian, Administrator

6:15-7:15 GALA RECEPTION

Cascades Foyer, Convention Center

7:30 JOINT INSTALLATION BANQUET

Entertainment / Exhibit Center, Convention Center



16

Fall 2011 - The Magistrate

NIAGARA COUNTY MAGISTRATE’S ASSOCIATION 
OFFERS THE FOLLOWING DAY TRIPS FOR ANYONE ATTENDING THE

NYS MAGISTRATE’S CONFERENCE

IN NIAGARA FALLS, NY SEPTEMBER 25th TO SEPTEMBER 27th. 

Sunday, September 25th

FASHION OUTLETS OF NIAGARA FALLS

Girls/Guys Gone Shopping Tour - Visit over 150 designer stores. Each participant receives
a Green Savings Card, Lindt Chocolates, great savings in a select store, and transportation to and
from the hotel.  Bus departs hotel at 11 a.m. and returns at 3 p.m. $20.00 per person. (A mini-
mum of 25 pre-registered participants required - trip will be cancelled and all monies refunded if
minimum not received  by 9/15/11) Visit fashionoutletsniagara.com for store directory and green 
savings card benefits. 

Monday, September 26th

EXPLORE NIAGARA FALLS

A 5 hour guided tour which includes:  Goat Island, Niagara Reservation State Park,
Whirlpool State Park, Maid of the Mist Cruise, Cave of the Winds, Mill Marketplace Antique 
Co-op (55 booths featuring antiques, crafts, gifts and wine tasting offered by  Vizcarra Vineyards).
Bus departs hotel at 10 a.m. and returns at 3 p.m. $52.00 per person includes Maid of the Mist
Cruise, Cave of the Winds, professional tour guide, transportation. (A minimum of 20 pre-
registered participants required by September 15th- trip will be cancelled and all monies 
refunded if minimum not registered).  

WEDNESDAY, SEPTEMBER 28, 2011

7:00-9:00 BREAKFAST

Sheraton Hotel – Ruby Ballroom

9:00-5:00 CONTINUING JUDICIAL EDUCATION

CORE B

Sheraton Hotel -  Sapphire  Ballroom

12:30 LUNCH

(Cash Basis in the Sheraton Hotel, Not Part of Package Rate)
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Answers to Quiz 
(from page 28)

1)a
2) a
3) b
4) b
5) b
6) b
7) a
8) a
9) a

10) b
Bonus) b

o
f
t
h
e

M
o
n
t
h

Established 1870

Williamson Law
Book Company

790 Canning Parkway
Victor, New York 14564

Telephone: (716) 924-3400 
Fax: (716) 924-4153

Supplier of Legal Forms For Town

Village - City - County Courts

Supplier of Legal Forms, Record Books, 

Dockets & Law Books For Local 

Criminal Courts - Town - Village - City

We Also Have A Complete Line Of 
Software Programs For

Parking Systems . . . . . . . . . . . . Accounting Systems
Fixed Asset Accounting . . . . . . . Water/Sewer Billing
Payroll . . . . . . . . . . . . . . . . . . . . . . . . . Court System
Tax Assessments . . . . . . . . . . . Town Clerk’s System

- Electric Billing -



Fall 2011 - The Magistrate

19

About My County Association

First Row (left to right)

Hon. Diane Roberts – Former Justice of T/Kirkwood, Hon. Paul Lantz – Justice T/Deposit, Nancy Gaul - wife of the
President, Hon. Brooke Dean – Justice T/Barker & Robin Kratz – Court Clerk T/Colesville

Second Row (left to right)

Hon. Donald “Dutch” Magill – Justice T/Maine and Past President NYSMA, Carole Cassidy – Head of Local Courts
ADA’s for Broome County, Hon. H. John Kramer – President NYSMA, Hon. Woodruff Gaul – President of Broome County
Magistrates, Hon. Paul Powell – Justice T/Colesville, Hon. Gary Blackman – Justice T/Barker, Hon. Penny Delfavero –
Justice T/Lisle & Hon. Howard Sullivan – Supervising Judge – Broome-Chenango-Cortland

The Officers of the Dutchess County Magistrates
Association were inducted into office at the Association’s
recent dinner at the Italian Center in Poughkeepsie.
Retired Association Judge of the New York State Court of
appeals, the hon. Albert M. rosenblatt, administered the
oaths of office.

Shown in photograph, from left to right, are: Magistrates
Treasurer Hon. Frank Christiansen (Town of Milan);
Magistrates Secretary Hon. Casey McCabe (Town of North
East); Magistrtes Vice-president Hon. Christi Acker, (Town
of Pine Plains); Magistrates President Hon. Jonah
Triebwasser (Town and village of Red Hook); Hon. Albert
M. Rosenblatt, retired Judge of Court of Appeals.

BROOME COUNTY 

DUTCHESS COUNTY MAGISTRATES ASSOCIATION
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About My County Association

DUTCHESS COUNTY 

MAGISTRATES ASSOCIATION

Members of the Dutchess County Magistrate Asscoaition
heard recently about the efficacy of ignition interlock
devices which prevent automobiles from being driven
while the driver is intoxicated.

Shown in photograph, from left to right, are the Hon.
Francis Christensen, Town of Milan Justice and
Treasurer of the Dutchess County Magistrates
Association; the Hon. John Crodelle, Town of North East
Justice and President of Dutchess County Magistrates
Association; the Hon. Chrisi Acker, Justice of the Town of
Pine Plains and Secretary of the Dutchess County
Magistrates association; guest speakers Michael Hill,
Director of the New York State Drinking Driver Program
and DWI Prosecution Bureau Chief Edward Whitesell;
and the Hon. Jonah Triebwasser, Village and Town of
Red Hook Justice and Vice President of the Dutchess
County Magistrates Association.

Red Hook Judge Names Magistrate of the Year

Red Hook Town and Village Justice Jonah Triebwasser has been named Magistrate of
the Year by the Dutchess County Magistrates Association. The award was presented to
Judge Triebwasser recently at the Italian Center in Poughkeepsie where he was also
inducted as President of the Dutchess Magistrates for 2011-2012.

In making the award, the Magistrates said that “Judge Triebwasser has devoted nearly
forty years of his life to the court as a police officer, investigator, prosecutor, attorney,
and most recently as a judge. Judge Triebwasser has combined those qualities of judi-
cial excellence, integrity, and community involvement that rightfully inspire his judi-
cial colleagues. Moreover, he has made more significant contributions to the Dutchess
County Magistrates Association that have benefited all of the Association’s members.

Judge Triebwasser has been a Red Hook resident for 32 years along with his wife, Ellen.
They have two children: Tom, 28, an electrical engineer with Lockheed Martin, and
Allison, 25, a veterinary assistant.

Judge Triewasser is a graduate of the John Jay College of criminal Justice (class of
1972) and the New York Law School ( Class of 1979). He is a member of the adjunct
faculties of Vasser and Marrist Colleges.

Shown in photo is outgoing
Magistrates President Hon.
John Crodelle presenting the
Magistrates of the Year award
to Judge Triebwasser.
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On Friday May 6th at the Red Fox restaurant in Saranac Lake the Hon.
Thomas R. Glover was presented with the Franklin County Bar Association’s Liberty
Bell Award. The award is given  to a non-lawyer community member whose service to
the community exemplifies the ideals of what Law Day represents: civic responsibility,
contributions to good government and, in J. Glover’s case, an unwavering commitment
that everyone who came before him receive equal justice under the law. It was 
particularly mfitting that he was the recipient as this year’s theme was exemplified by
John Adams’ defense of the British soldiers on trial for their part in the Boston
Massacre. J. Glover was the hands-down choice for the award because of his reputation
for treating everyone fairly and ensuring that in criminal cases every defendant had
representation as soon as possible. His award was specially engraved  ‘’and Justice for
All’’ as a result. Attendees included his large and very proud family, his colleagues and
members of both the Franklin and Essex County  Bar Associations.

In addition to the award and resolution he received Friday J. Glover previously received
plaques and resolutions from both the Saranac Lake Village and Harrietstown Town
Boards for his service in both village and town courts. At Friday night’s ceremonies his
family presented him with commendations from NYS Sen. Betty Little and US Sen.
Kirsten Gillibrand along with a flag flown above the US Capitol in his honor.

DUTCHESS COUNTY MAGISTRATES ASSOCIATION

PITTSFORD CHAMBER OF COMMERCE RECOGNIZES

JOHN BERNACKI, P.C., AND THE SAINTS PLACE AT THE 

ANNUAL AWARDS LUNCHEONPittsford, New York–The Pittsford (N.Y.) Chamber of Commerce
honored a local businessperson and charitable organization on
Wednesday, June 22, at a special awards dinner celebration at
Monroe Golf Club in conjunction with the Rotary Club of Pittsford.

John E. Bernacki, Jr. was named the 2011 Businessperson of the Year
while The Saint’s Place was presented with the 2011 Altruistic Award.

A Pittsford resident since 1995, Mr. Bernacki operates a law office 
in Pittsford, and has been an active member of the local business
community ever since. He served six years as a Pittsford Town Board
Member and is active member and past president of Rotary Club of
Pittsford. Mr. Bernacki was a cofounder of Pittsford Youth Court, as
well as of the Rotary Club of Pittsford Foundation that disperses
about $50,000 annually to local charitable programs and organizations.

The Saints’ Place, a joint ministry of St. Louis Church in Pittsford
and the Catholic Family Center is a volunteer organization that 
provides household goods, clothing, and education to legal refugees
of all races and creeds who settle in the Rochester, NY area to escape
violence, discrimination and poverty. The agency has a special focus
on creating comfortable homes for refugees seeking asylum in the
United States.

The Pittsford Chamber of Commerce (PCC) is a membership 
organization designed to support and facilitate local economic
prosperity. Its goal is to initiate and foster programs and services that
advance business and commerce. For more information about the
Pittsford Chamber of Commerce, please call (585) 234-0308 or email
info@pittsfordchamber.org

(left to right): Local dignitaries and honored guests cele-
brating the Pittsford Chamber’s 2011 Awards Luncheon
included: Anthony Daniele, Monroe County Legislator;
Shirley Joseph, Chamber President; Colleen Knauf,
Executive Director, The Saint’s Place (Altruistic Award
Winner); John E. Bernacki Jr. (Businessperson of the Year
Award winner), and; Bill Carpenter, Pittsford Town
Supervisor.
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Decision by Hon. Gary C. Granoff, Village Justice Kings Point

This matter comes before the Court by Motion of
Defendant for an Order to dismiss the above Simplified
Traffic Information pursuant to CPL. Section 170.30
(1)(e) and CPL. Section 30.30 for defendant having been
denied the right to a speedy trial.  The defendant was
issued a Simplified Traffic Information No. BC0618936
on May 11, 2010  (hereinafter referred to as the “Ticket”)
and was charged with a violation of  NYS Vehicle and
Traffic Law (“VTL”) Section 511 (1)-a 3rd degree:
Operation while license or privilege is suspended or
revoked; aggravated unlicensed operation.  This offense is
a misdemeanor (unclassified).

The defendant was arraigned on July 7, 2010, entering a
plea of “not guilty”.  On August 12, 2010, the defendant
appeared with counsel in the Kings Point Village Justice
Court, at which time the case was scheduled for a 
conference.  Counsel for defendant demanded a trial,
however, the Court ordered the defendant, over counsel
to defendant’s objection, to submit a motion to County
Court to request a removal to District Court where a mis-
demeanor trial with the possibility of a jury empanelment
could occur, if so demanded.  The defendant made the
motion as directed and the motion was denied by the
County Court on October 14, 2010.  The Kings Point
Village Justice Court received notice of the decision from
counsel for the defendant by letter dated October 19,
2010 with a copy indicated on his letter to the Village
Prosecutor.  Counsel’s forwarding letter of October 19,
2010 requested that the matter again be rescheduled and
requested that the Court “advise my office of the new
court date”.  Counsel’s letter also indicated that he would
not be available between the dates of November 24, 2010
and December 14, 2010 as he was going out of the 
country on vacation between those two dates.  Paragraph
11 of Counsel’s affirmation in support of defendant’s
motion indicates that his October 19, 2010 letter 
indicated that Defendant would be ready to proceed to
trial on January 17, 2011, the third Monday in January,

2011 when he presumably thought the Court would be in
session.  However, the October 19th letter does not state
those facts, and in fact was silent as to any particular
time for trial, nor did it request a trial date in January,
2011.  By letter dated April 4, 2011, the Court noticed the
parties by scheduling the matter for trial on May 16,
2011.  Thereafter, by letter dated April 11, 2011, counsel
for defendant requested another adjournment of the
scheduled trial date of May 16, 2011 stating that the
defendant had a previously scheduled trip to Nevada, the
date the matter was scheduled for trial.  Counsel’s letter
also requested that any adjourned date not conflict with
counsel’s travel plans which were specifically set forth in
the letter and specified to be on June 20- June 23rd, 2011
and on August 17 through August 22nd , 2011.
Thereafter, on April 29, 2011, counsel for defendant filed
the instant Motion with the Court requesting a dismissal
of the information against defendant pursuant to CPL.
Section 170.30 (1)(e) and CPL. Section 30.30, which
alleged that more than sixty days period of time is
chargeable to the prosecution without the defendant 
having been “brought to trial”, thereby violating the
defendant’s right to a speedy trial.  It should be noted that
CPL Section 30.30 (1) does not require that defendant be
“brought to trial” but only requires that a dismissal “must
be granted where the people are not ready for trial…”.  

The question presented for decision by the Court, is
whether the People were ready for trial within the 
statutory time frame of CPL Section 30.30 (1) and the
requirements there-under, and, if not, were there any
excusable delays to the statutory time frame permitted
under CPL Section 30.30 (4) that would have extended
the time under which the People had to be ready for trial.

For the reasons stated below, the defendant’s Motion is
granted, and this case is dismissed.

The Ticket was issued charging a misdemeanor under

JUSTICE COURT OF THE VILLAGE OF KINGS POINT

STATE OF NEW YORK: COUNTY OF NASSAU

PEOPLE OF THE STATE OF NEW YORK

Plaintiff

Vs.

JACK LIPSON

Defendant

Simplified Traffic Information

#BC0618936
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VTL Section 511 (1)-a 3rd degree, and the penalty under
that section of the VTL if the defendant were found guilty
of this charge, carries a maximum term of imprisonment
of 30 days.  With regard to the speedy trial rules, CPL
Section 30.30 (1) (c) is dispositive, and requires that the
People be ready for trial within “(c) sixty days of the 
commencement of a criminal action wherein the 
defendant is accused of one or more offenses, at least one
of which is a misdemeanor punishable by a sentence of
imprisonment of not more than three months…”  A
motion made pursuant to paragraph (e) of subdivision
one of section 170.30 of the CPL must be granted where
the people are not ready for trial within such time period.
Accordingly, in the instant matter, the People must be
ready for trial within sixty days of the commencement of
the criminal action, which is customarily measured from
the date of the Defendant’s arraignment unless there 
are time periods that are properly excludable under the
various circumstances permitted and set forth in CPL
Section 30.30 (4).

CPL Section 30.30 (4 ) provides clarification concerning
the computation of the time within which the People
must be ready for trial pursuant to CPL 30.30 subdivision
one and describes those instances where certain time
periods must be excluded from the computation of time
in which the People must be ready for trial.  CPL 30.30
(4) (a) provides in substance that “a reasonable period of
delay resulting from other proceedings concerning the
defendant, including but not limited to: …pre-trial
motions…and the period during which such matters are
under consideration by the court;”.  In addition, CPL
30.30 (4) (b) provides that “the period of delay resulting
from a continuance granted by the court at the request
of, or with the consent of, the defendant or his counsel”
must be excluded from the computation of time in which
the People must be ready for trial.

Defendant’s Counsel, in his Affirmation dated April 19,
2011 states in Paragraph 7 that “Counsel has never
received a Statement of Readiness from the Prosecution”.
The People’s Affirmation in Opposition, in Paragraph 8
states that “The People were ready for trial on the
December court dates of December 9 and December 14
…(2010) but the defendant requested that the case not
be scheduled on those court dates.  The People’s affirmation
further states that since the defendant had adjourned the
case, the People never had the opportunity to state
“Ready” in open court, but the witness was available 
and the case could have proceeded had the defendant
been available…”

There is no discussion by the People in their Affirmation
in Opposition that they ever stated that the People were
“Ready” for trial, or that a Statement of Readiness was
ever filed with the Court or the defendant.  The Court has
reviewed the transcript of the conference held on August
12, 2010, and the record does not contain any statement
by the Prosecutor that indicated that the People were
“Ready” for trial. In addition, there is no written 
notification in the Court’s file on this matter from the
People that indicates that the People were ready for trial.

In order to toll the running of time under CPL Section
30.30 (1), the People must announce their present 
readiness for trial.  To be “ready for trial” within the
meaning of the speedy trial statute, the People must in
fact be ready to proceed and must communicate their
readiness on the record. People v. Lucero, 2008, 21
Misc.3rd 412, 863 N.Y.S. 2d 881.  For speedy trial 
purposes, “ready for trial” encompasses two elements:
(1) a statement of readiness by the prosecution made in
open court and transcribed by a court reporter or 
recorded by the clerk, or a written notice of readiness
sent by the prosecution to both defense counsel and the
appropriate court clerk; and (2) the People must in fact
be ready to proceed at the time they declare readiness.
People v. Rodriquez, 2008,  856 N.Y.S.2d 476; People v.
Chavis, 1998, 91 N.Y.2d 500, 673 N.Y.S.2d 29, 695 N.E.2d
1110.  Where readiness is announced in court but
defense counsel is not present, the prosecutor must com-
municate readiness to counsel by promptly notifying
defense counsel of the People’s statement of readiness
People v. Kendzia, 64 N.Y.2d 331, 486 N.Y.S.2d 888, 476
N.E.2d 287 (1985) .  In fact, the People may effectively
state their readiness for trial for purposes of the speedy
trial statute outside the presence of defendant or defense
counsel, and when the case is not on the court’s calendar.
People v. Blancero, 2001, 187 Misc.2d 832, 725 N.Y.S.2d
816, affirmed 289 A.D.2d 501, 736 N.Y.S.2d 50. A 
written statement of readiness for trial mailed to defense
counsel and directly to the court also satisfies the 
objectives underlying the requirement of informing the
defense that the People are ready to proceed and 
objectively establishes the date on which readiness
occurred. People v. Jones, 1998, 175 Misc.2d 828, 670
N.Y.S.2d 712

Decisions point to the conclusion that the People have an
obligation to announce readiness within the statutorily
prescribed time period irrespective of court granted
adjournments, unless the People can establish an 
excludable period on the basis of a record made at the
time of adjournment, or the record clearly reflects a

Continued on Page 24
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defense request for adjournment.  See e.g., People v.
Cortes, 82 N.Y.2d 201, 590 N.Y.S2d 9, 604 N.E.2d 71
(1992); People v. Smith, 82 N.Y.2d 676, 601 N.Y.S.2d 466,
619 N.E.2d 403 (1993).  This applies even if the court
adjourns the matter sua sponte. People v. Jamison, 87
N.Y.2d 1048, 643 N.Y.S.2d 479, 666 N.E.2d 184 (1996), or
for scheduling convenience. People v. Collins, 82 N.Y.2d
177, 604 N.Y.S 2d 11, 624 N.E.2d 139 (1993).  

Any exclusion of time to toll the readiness period, for the
purposes of this case, must be based upon a circumstance
specified in subdivision 4 of CPL 30.30.  Note that court
congestion is not one of those circumstances and even
where it is obvious that a case cannot go to trial before
the readiness deadline, that fact will not excuse the
People’s failure to be ready for trial. People v. Brothers, 50
N.Y.2d 413, 429 N.Y.S.2d 558, 407 N.E.2d 405 (1980). 

Compliance with CPL 30.30 (1) is generally determined
by computing the time elapsed between filing of the first
accusatory instrument and the People’s declaration of
readiness, and then subtracting any periods of delay that
are excludable under the statute.  People v. Dearstyne
(3rd Department 1996) 230 A.D.2d 953, 646 N.Y.S.2d
1000, appeal denied 89 N.Y.2d 921, 654 N.Y.S.2d 723, 677
N.E.2d 921, 654 N.Y.S.2d 723, 677 N.E.2d 295, on 
reconsideration 89 N.Y.2d 1034, 659 N.Y.S.2d 864, 681
N.E.2d 1311.

In the instant case, it appears that the People have never
communicated that they were ready for trial either in
open court, or by written notice.  The People argue that
they have never requested an adjournment on any court
date or via correspondence.  The People argue that the
delays and rescheduling have, on every occasion, been
due to the defendant’s motion practice, the defendant’s
requests due to travel plans and scheduling by the Court.
The People indicate that they were ready for trial on
December 9, and December 14, 2010, although the case
was not on the Court’s calendar on either of said dates
due to counsel for defendant’s request in his letter of
October 19, 2010 not to schedule the case during 
that time period as he was scheduled to be outside the
country.  In addition, the People did not announce in
open court on either of those dates that they were ready
for trail, which was available to them, and which would
have occurred within sixty days from October 19, 2010
which was the date defendant’s counsel notified the
Court that the County Court had denied the defendant’s
motion to transfer the case to the County Court from the
Kings Point Justice Court.  In addition, it would have
been within sixty (60) days from the date counsel for

defendant wrote in his October 19, 2010 letter requesting
that the Court “Kindly reschedule the matters for the
Justice Court of the Incorporated Village of Kings Point
and advise my office of the new court date”.  A copy of
the October 19, 2010 letter from counsel for defendant
was sent to the Village Prosecutor.  

The People argue that they never had the opportunity to
state “Ready” in open Court and the case could have 
proceeded if the defendant were present at either of the
Court dates held by the Court in December, 2010.  The
Court does not give credence to this argument, as the
People could have stated their readiness even in the
absence of the defendant or their counsel being in Court,
by simply stating so on the record at any time when the
Court was in session (within the required time period),
and then following that statement of readiness with a
prompt written notice to defendant’s counsel indicating
that the People were ready.

The People argue that they had absolutely no input
regarding the Court’s scheduling of trial dates. The People
argue that the court-determined calendaring and re-
calendaring of particular cases is completely out of the
control of the prosecution, and that it is an administrative
function of the court.  While this is true, CPL Section
30.30 (1) requires that the People be ready for trial 
within sixty days (in the instant case), and that the
People give notice thereof to the defendant.  CPL Section
30.30 does not require that the actual trial take place
within that time frame, as the scheduling of the actual
trial date is up to the Court and is out of the control of
the prosecution.   

As the People have not given any notice of readiness for
trial in this case, the question then becomes, was there
excusable time, and – or excusable circumstances that
would qualify under CPL Section 30.30 (4) under which
the People are entitled to subtract from the elapsed time
period in determining whether they were required to
have given any required notice of readiness for trial
under Section 30.30 (1).  

It appears from the position that counsel for defendant
sets forth in both his Affirmation and his Reply
Affirmation, that counsel believed that his October 19,
2010 letter, which requested that the Court reschedule
the matter, (but not during the dates between November
24, 2010 and December 14, 2010), was a request for the
next available date the case could be heard, which would
be sometime in January, 2011 when the Court would be
in session.  In counsel’s Affirmation he indicated that the
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defense was ready to proceed to trial on January 17, 2011
(but this was not stated in any communication to the
court before submitting his Affirmation).  In counsel’s
Reply Affirmation, he indicates in Paragraph 6, that his
motion and supporting papers request that the time 
subsequent to January 17, 2011 should be charged to the
Prosecution.  By stating this date in both his Affirmation
and Reply, counsel for defendant is, in effect, waiving any
issue as to any elapsed time that occurred between the
date of the arraignment, July 7, 2010 and the original
conference date of August 12, 2010, and between August
12, 2010 and October 19, 2010 which time was taken 
up by being ordered by this Court to make a motion to
transfer this case to the District Court for a possible trial
with a possible jury.   

For purposes of calculating the sixty (60) day time period
within which the People must state that they are ready
for trial, the Court has accepted the presumed waiver by
counsel for defendant of the time period between July 8,
2010 and August 12, 2010 and has not charged the People
with that time period. In addition, the time period
between August 12, 2010 and October 19, 2010 is not
chargeable to the People due to the Court’s order to
defendant to make a motion to transfer the case for trial
in the District Court. In addition, due to the information
set forth in counsel for defendant’s letter dated October
19, 2010, the Court is charging the time between October
19, 2010 through January 18, 2011 to the defendant
based upon defendant’s purported request for an 
adjournment, by requesting not to have anything 
scheduled in December, 2010, and that it was presumably
to late to schedule anything in November, 2010 based
upon the late date in October when counsel’s letter was
sent. However, with regard to starting the sixty (60) day
clock running again, the Court has calculated, and has
decided to use the last date in January, 2011 that the
Court was in session for conferences and trials which was
on January 18, 2011. As such, and based upon the 
calculation of pertinent dates set forth herein, the Court
believes that under the circumstances of this case, the
sixty (60) day time period within which the People
should have indicated that they were “ready for trial”
should be deemed to have commenced, on January 19,
2011, and said sixty (60) day period would then have
ended on March 19, 2011.  

Notwithstanding the fact that on April 4, 2011 the Court
re-scheduled the trial date for May 16, 2011, and counsel
for defendant, yet again, by letter to the court dated April
11, 2011 requested an adjournment of that date, the
People still had a statutory obligation to notify the 

defendant, pursuant to the provisions of CPL 30.30 (1)
within the sixty day time period that ended, by the
Court’s calculations on March 19, 2011, that the People
were ready for trial, as required by the statute. As such,
anything concerning this case that occurred after March
19, 2011 would not be applicable other than consideration
of defendant’s Motion to Dismiss based upon the failure 
of the People to be ready for trial within the sixty day
period required by CPL Section 30.30 (1).  Notification
by the People that they were ready for trial could have
occurred anytime prior to March 19, 2011 either in open
court on the record, with or without the Defendant or his
counsel being present, with appropriate written notice
thereafter, or merely by sending a written notice of 
being ready for trial to the Court and to counsel for 
the defendant.  

Accordingly, since no notice of being ready for trial in
this case was sent by the People during the time period
required by CPL Section 30.30, the case against the
defendant must be dismissed according to the provisions
of CPL Section 30.30.

SO ORDERED

Gary C. Granoff, Village Justice
Dated: June 3, 2011

Kings Point, NY
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Decision on Eviction by Hon. Len Tilney, Town of Lockport

Appearances

Mark S. Aquino
Christopher J. Mikienis of Counsel

Attorney for
Petitioner Lisa Arroyo

Mary DiPasquale
Pro se

Lisa Arroyo (Arroyo) filed a petition seeking summa-
ry relief to recover 6543 Emily Lane Town of Lockport
New York property and a $9,000.00 money judgment for
back rent. Mary DiPasquale (DiPasquale) filed an answer
requesting on adjournment, admitting she owed three
months rent under a lease to purchase opportunity, but
that part of the rent payments went towards her down
payment on the purchase of the property. At the hearing
DiPasquale defaulted in appearance because she was
working and did not have enough notice to take time off
from work. The Court requested a copy of the lease from
Arroyo. The lease was a land contract commencing
November 5, 2010 and self terminating April 30, 2011
when the anticipated transfer of title was to occur.
Default terms, as well as liquidated damages, were spelled
out in paragraph 14 of the document including but not
limited to non payment by DiPasquale, failure of
DiPasquale to obtain a written mortgage commitment by
March 31, 2011 and failure to close on the real property
or before April 30, 2011. 

Typically, execution of a contract of sale between a
landlord and tenant serves to merge the landlord/tenant
relationship into a vendor/vendee relationship, effectively
terminating the former. However, the parties may avoid a
merger through an express declaration in the agreement
to this effect. Lind v. Lind, 203 A.D.2d 696, 610 N.Y.S. 2d
347 (3d Dept. 1994).

While paragraph 14 H of the land contract does 
permit seller to commence an action pursuant to Article
7 of the RAPL (sic) to recover possession of the subject
premises, that alone is not enough to show an express

agreement to continue a landlord/tenant relationship.
Once the land contract was signed a vendor/vendee 
relationship was established. 

To recover under a land contract by use of Article 7
of the Real Property Actions and Proceedings Law
(RPAPL) is inappropriate and this court does not have
jurisdiction [See Bean v. Walker 95 AD 2d 70 (4

th

Dept–1983); Hornsby v Christopherson 160 Misc 2d 78
(1994)]. DiPasquale by executing the land contract has
acquired equitable title to the property and Arroyo merely
holds legal title in trust for her subject to Arroyo’s 
equitable lien for the payment of the purchase price in
accordance with the terms of the land contract.
Therefore, Arroyo can not enforce her rights by the 
simple expedient of an eviction action but is required to
proceed to foreclose DiPasquale’s equitable title or bring
an action at law for the purchase price. RPAPL Article 7
relief in this court is unavailable to Arroyo because she
has not established a landlord/tenant relationship with
DiPasquale. 

As a summary proceeding commenced pursuant to
RPAPL Article 7 is a purely statutory creature, “there
must be strict compliance with the statutory requirements
to give the court jurisdiction.” Riverside Syndicate, Inc.
v. Saltzman, et al., 49 A.D. 3d 402 (1st Dep’t 2008);
accord King v. CEL, Inc., 252 A.D.2d 773,774 (3d Dep’t
1998); Calvi v. Knutson, 195 A.D. 2d 828, 830 (3d Dep’t
1993); MSG Pomp Corporation v. Baez, 185 A.D. 2d 798,
799-800 (1st Dep’t 1992); Perrotta v. Western Regional
Off-Track Betting Corp., 98 A.D. 2d 1, 2 (4th Dep’t 1983);
Shields, et al., v. Benderson Development Company,
Inc., et al., 76 Misc. 2d 322, 323 (Monroe Co. Ct. 1973);
BMG Enterprise, Inc., et al., v. Bagdon, 17 Misc. 3d 
795,796 (Auburn City Ct 2007); Zenila Realty Corp v.
Masterandrea, 123 Misc.2d 1, 6 (Civil Ct. NYC,
N.Y.Co.1984). Here, no landlord/tenant relationship
between the parties was established by Arroyo.
Accordingly, her petition for a summary proceeding must
be dismissed.

STATE OF NEW YORK COUNTY OF NIAGARA

TOWN OF LOCKPORT TOWN COURT

Lisa Arroyo

Petitioner

Vs.

Mary DiPasquale

Respondent

DECISION

Docket # 11030471
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Principal Court Attorney Susan Katz Richman Elected
Nassau County Bar Association’s 109th President

Please Note: Susan Katz Richman is Village Justice

in Sea Cliff and Plandome Manor— the first woman

to hold these positions. She also has served as Acting

City Court Judge for Glen Cove and Long Beach.

M
ineola, Long Island, NY –  Susan Katz
Richman, Esq., Principal Court
Attorney for Nassau County Courts,

today is being installed as the 109th president
of The Nassau County Bar Association
(NCBA), the largest suburban bar association

in the country, at the Bar’s offices in Mineola. Richman replaces Marc
Gann, whose one-year term ended May 31, 2011. Richman is the first
court employee to serve as president of the NCBA.

In addition, the following attorneys will be installed as NCBA
officers to one-year terms: President-Elect Marian C. Rice, partner at
L’Abbate Balkan Colavita & Contini of Garden City; 1st Vice President
Peter J. Mancuso, an assistant district attorney with the Nassau County
District Attorney’s Office; 2nd Vice President John P. McEntee, partner
at Farrell Fritz, P.C.; Treasurer Steven J. Eisman, senior partner at
Abrams, Fensterman et al, Lake Success; and Secretary Martha Krisel,
Counsel to the Nassau County Executive.

Serving Community Needs
President Richman plans to continue the Nassau Bar’s strong tra-

dition of leadership in responsibly and effectively serving the 
needs of the public as well as the legal community. “These extremely 
difficult economic times breed multifaceted legal, personal and other
issues for all of us,” she said. “I am confident that we will maintain our
highest standards of professionalism in meeting the challenges of
today’s financial crises.”

Richman plans to ensure that the valuable free legal services that
Nassau County Bar Association members provide to the local 
community, particularly at the award-winning monthly free Mortgage
Foreclosure Legal Consultation Clinics, representation at court-
mandated settlement conferences in Supreme Court, and other pro
bono efforts continue. She is also determined to preserve the Bar’s
leading Lawyers Assistance Program, which recently lost all funding
from the Lawyers Assistance Trust due to New York State budget cuts,
and to maintain its life-line services for attorneys facing difficult 
personal and professional issues.

Richman is dedicated to increasing support for and expanding the
invaluable work of the WE CARE Fund, the charitable arm of the
NCBA, as well as the Nassau Academy of Law, the largest provider of
continuing legal education programs on Long Island. “The Nassau
County Bar Association has the best law practitioners and most gener-
ous members who consistently provide crucial services and assistance.
I look forward to continuing and enhancing the important contribu-
tions the Bar makes to the legal profession and to the community at
large,” she said.

Career in Public Service
Susan Katz Richman has devoted her 32-year career to public serv-

ice through the New York State Courts.  Her work with top jurists and
her leadership in the legal profession have added immeasurably to the
fair and impartial administration of justice.

After serving eight years as a prosecutor, Richman became counsel
to many judges, including Nassau County’s Administrative Judge Anthony
Marano and currently to William C. Donnino, Supervising Judge of the
County Court. Richman is also a Village Justice in Sea Cliff and
Plandome Manor— the first woman to hold these positions. She also
has served as Acting City Court Judge for Glen Cove and Long Beach.

Much of Richman’s community contributions are through projects
she has championed at the Nassau County Bar Association. As Chair of
the Community Relations & Public Education Committee, she produced
forums on legal rights and enhanced NCBA’s Lawyers in the Classroom
and Speakers Bureau programs.  Recently, she was instrumental in
establishing BOLD—Bridge Over Language Divides, a law and citizenship
initiative assisting residents in their native foreign language.  Richman
also chaired the WE CARE Fund, which has raised more than $2 million
for children, seniors and others in need. She mentored and inspired
students for 23 years as volunteer coach of the Roslyn High School
Mock Trial team; served as Assistant Dean of the Nassau Academy of
Law and was Editor-in-Chief of the Nassau Lawyer, the official monthly
journal of the Bar Association..

Richman is a Director of the Nassau County Magistrate’s
Association, Distinguished Past President and Kaiser Award recipient
of the Nassau County Courthouses Kiwanis, and previously served on
the Nassau County Coalition Against Domestic Violence’s Board of
Directors.  She has been honored as one of Long Island’s Top 50 Most
Influential Women professionals for 2011, and has also received the
Nassau County Judicial Committee on Women in the Courts Award,
the Distinguished Service Award from the Nassau Criminal Courts Bar
Association, and the NCBA President’s and Board of Directors’ Awards.
A Philadelphia native, Richman received her J.D. from Temple
University and her undergraduate degree from Boston University. She
resides with her family in Merrick.

The Installation Ceremonies at the Nassau Bar’s headquarters in
Mineola were sponsored by CBS Insurance Group and Champion
Office Suites.

About the Nassau County Bar Association
Founded in 1899, the Nassau County Bar Association, with a 

membership of nearly 6,000 private and public attorneys, judges, legal
educators and law students, is the largest suburban bar association in
the country. NCBA demonstrates its commitment to the community by
offering a variety of services for the public, including lawyer referral
services, monthly mortgage foreclosure and senior citizen legal 
consultation clinics, judicial screening, public education programs and
support for the Volunteer Lawyers Project, which provides much-
needed free legal services for the indigent of Nassau County. For more
information, call (516) 747-4070 (language translation available),
email info@nassaubar.org, or visit www.nassaubar.org.
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Quiz of the Month
Submitted by Hon. Richard M. Parker

This quarter’s quiz is drawn from the Core A training manual,
“Omnibus Motions” prepared by Al Chapleau, Esq. .
Choose the correct answer.

_____ 1. The window within which a defendant must file an omnibus motion is

a. 45 days from arraignment

a. 72 days from arraignment

_____ 2. After the omnibus motion is filed, the amount of time the prosecution has to respond is 

a. dictated by local custom

b. fixed by statute

_____ 3. If at the time of arraignment, the defendant indicates that he is going to retain an attorney, the window for filing the 

omnibus motion

a. stays the same

b. begins with the defense counsel’s initial appearance

_____ 4. The time period established for filing motions is

a. carved in stone and immutable

b. flexible and determined by the circumstances

_____ 5. Once the omnibus motion has been filed and answered, the court

a. must set a date for oral arguments

b. may set a date for oral arguments

_____ 6. It is common for an omnibus motion to request dismissal of the charge due to

a. overzealous law enforcement

b. an accusatory instrument which is insufficient on its face

_____ 7. When an omnibus motion seeks Brady material it is seeking

a. evidence favorable to the defendant

b. to determine if there was probable cause for the arrest

_____ 8. The Rosario material which an omnibus motion is likely to demand seeks

a. statements made by potential witness

b. prior bad acts of the defendant which the prosecution is likely to use at trial

_____ 9. The dismissal which an omnibus motion seeks may be granted by the court if the accusatory instrument does not include

a. an accusatory part and factual part

b. factual allegations that are based on the arresting officer’s personal knowledge

_____ 10. The omnibus motion will likely include a provision to suppress statements made by the defendant if they were

a. made to a public servant

b. the tainted fruit of an unlawful arrest

_____ Bonus In his decision on an omnibus motion, Town of Adams Justice Shaw wrote that since the purpose of the omnibus motion

was to bundle all possible requests for relief into one motion

a. any further motions would be summarily dismissed

b. defense counsel would have to demonstrate that any further motion(s) could not have, with due diligence, been

raised at the time the original motion was filed

Answers on page 18



Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 

New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The
NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That
means violators may participate in the NYSP driver improvement program from any computer with an internet
Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the
integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven
curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two
parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,
there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000
people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in
motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the
NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per
year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of
Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace
productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs
and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3
percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

                
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com • www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 
 

NYSP Affiliations include: 

• County Legislators and Supervisors (CLAS) • New York Conference of Mayors (NYCOM) • New York State Association of Counties
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