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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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§100.4 A Judge shall so Conduct the Judge’s Extra-Judicial Activities as to Minimize the Risk of
Conflict with Judicial Obligations.

(E) Fiduciary Activities.

(2) The same restrictions on financial activities that apply to a judge personally also apply to the
judge while acting in a fiduciary capacity.
(3) Any person who may be appointed to fill a full-time judicial vacancy on an interim or temporary
basis pending an election to fill such vacancy may apply to the Chief Administrator of the Courts
for exemption from paragraphs (1) and (2) during the period of such interim or temporary
appointment.
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When I decided to
trade-in my 1998
Oldsmobile for a

new Chevy Malibu last year, I
wasn’t really thinking that a
new reliable car, would be as
important as anything else I
might bring with me to my 
job as the President of the 
New York State Magistrates
Association. As things turned
out, I am certainly glad I made

that decision.  After a year of traveling the interstates
and back roads, I remain in awe of how large and 
geographical diverse we are as New Yorkers. I am also
mindful of the fact that every time I think I’ve seen it all,
I always uncover another new place to explore.

My latest (seven hour) excursion was to Potsdam and as
much as I enjoyed the ride, I was surprised that I have
never actually stopped in the village before this.  I’ve
been to Canton, Messena, Ogdensburg, and many trips to
Watertown. That’s quite an accomplishment for an
Orange County resident, but somehow Potsdam never
made the list. 

This year, however, I just had to go since SUNY Potsdam
hosts one of the three live judicial training sessions
which are given each year. I wanted to close out my
Presidency with a visit to the type of educational 
programs that our Association was created to provide
our members and which remains the core reason for 
our existence.

I really don’t have any regrets about taking a year away
from my normal activities to serve our Association’s
interest and it was certainly a great honor for me to do
so.  I am only sorry that I could not have done more 
in helping you handle one to the most difficult jobs in 
the judiciary.

One of the most important tools we have in doing that
job are the  educational programs available for ourselves
and (for those who have them) the clerks who assist us
in what we do.

While I certainly think that the Office of Justice Court
Support did a fine job with the program presented in
Potsdam, and I have a lot of faith that Nancy Sunukjian

will continue with all the good work that this group has
done in the past, I am deeply troubled by the push to
minimize expenses and increase on-line programs. 

Clearly, on-line programs have there place and appeal,
but I seriously question whether they can fully substitute
for the live, interactive and more responsive live 
programs which our group needs, responds to, and
which should be increased.  

Not only is this my view, but this sentiment remains 
the one overriding impression I have from speaking 
to Justices during this past year from across New 
York State.

My other impression about this issue is that we all need
to do more.  (1) Our county organizations need to 
continue to develop and seek approval for educational
programs which provide their members with elective
credits on a regular basis. (2) The Office of Court
Administration should encourage these programs, 
simplify the approval process, and provide whatever
assistance might be available to create a meaningful
alternative to its current approach, or work to expand
local programs which have the potential for a larger
appeal. (3) Our state organization should also act as a
clearinghouse for and offer assistance to any county
association seeking to develop their educational efforts.
We should also do more to encourage the expansion of
programs which are interesting and allow talented non
attorney justices the right to teach.

If any of the Justices reading this column are interested
in developing the types of alternative programs I am 
talking about, or who have a background in education, or
the effective use of media and would like to help, please
write or email me through the SMA office.

Better yet, please come up to me at our upcoming 
annual conference in Syracuse, and tell me what‘s on
your mind.

Until then, I thank all of you for your help and support
during the last year and extend my warmest personal
regards,

Peter D. Barlet, President
New York State Magistrates Association

PRESIDENT’S MESSAGE

Hon. 
Peter D. Barlet
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Executive Committee Highlights

Highlights of the June 16, 2012 Executive Committee
Meeting held at the Villa Roma Resort, Callicoon,
New York are presented for your information.

President Barlet welcomed all attendees. He spoke 
of our open dialogues with Judge Prudenti and Coccoma
and briefly spoke of several meetings with them.

Judge Bauman presented to the Executive Board 
a framed pen used to commemorate the approval 
of Assembly Bill Number 409-D, by Assembly
Member Aileen M. Gunther with Multi-sponsored
Assembly Member McKevitt and in Senate by
Senators Bonacic and Avella. It is entitled: “AN ACT
to amend the penal law, and relation to establishing
the crime of assault on a judge” which became a law
on July 20, 2011 as Chapter 148 of the Laws of 2011.
Signed by Governor Andrew M. Cuomo and the
Secretary to the Governor Lawrence Schwartz. 

Judge Bauman reported the Legislative Committee’s
proposed Legislative Agenda for 2013. He gave an
update of our 2012 Legislative Agenda and the 
status of the items after the closing of the session. He
reported that many legislators have told him that no
increase in fees or unfunded mandates would be 
considered in this financial crisis. Judge Graber

reported on the ABC and UPM legislation noting that
at the end of this years session it was realized that this
bill needed to be the Transportation Committee not
Economic Development; where it has been sitting.
Judge Bauman reported on the Retirement Benefits,
Requirement of Court Clerks, Increasing Small Claims
Fees and Raising Civil Jurisdiction; all to which he
had been told that there will be very little support in
this economic climate. A motion was passes to remove
Increasing Civil Jurisdiction from our Legislative
Agenda. He reported that the Committee is working
on presenting the proposed Legislative Agenda to be
voted on during our Annual Business Meeting in
Syracuse on Monday, September 10, 2012.

Judge Van Der Water reported on the progress of the
upcoming Annual Conference. He has graciously 
submitted numerous articles marketing the Syracuse
area and conference in the Magistrate. He detailed the
training courses that will be offered in Syracuse this
year. The full listings of the classes available are in
this issue of The Magistrate.

The next meeting of the Executive Committee will be
held at the Sheraton Hotel in Syracuse at our Annual
Conference on September 9, 2012.

“Assembly Member Aileen M. Gunther presented to Judge

Harold J. Bauman in the Village of Liberty, a framed pen used to

commemorate the approval of Assembly Bill Number 409-D, by

herself with Multi-sponsored Assembly Member McKevitt and in

Senate by Senators Bonacic and Avella. It is entitled “AN ACT to

amend the penal law, in relation to establishing the crime of

assault on a judge” which became a law on July 20, 2011 as

Chapter 148 of the Laws of 2011. Signed by Governor Andrew M.

Cuomo and the Secreatry to the Governor Lawrence Schwartz.
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Introduction

Forty-seven years ago, as a young Manhattan
assistant district attorney, I made an oral motion to
dismiss criminal charges because the evidence to 
proceed was insufficient. Without the slightest hesitation,
the presiding judge turned to the defendant’s lawyer
and asked whether the defendant would waive the
right to sue the city or county if the judge granted my
motion.  The defense counsel promptly agreed to the
waiver, and privately explained to me that it was quite
customary under such circumstances to extract that
concession from the defendant.  

Later that day, I spoke to my supervisor about my
qualms, and he gruffly asked, “Why should we assist
the defendant in a lawsuit for false arrest?”  After all,
he explained, we were giving him the benefit of an
early departure from the prosecution; if he wants to
sue, we should be fighting the criminal case.  I was 
dissatisfied with his reasoning, but had no power to
do anything about it. I knew I would never raise the
waiver as part of my prosecutorial discretion to agree
to the dismissal of charges.

Shortly thereafter, I was confronted by that same
question from a Syracuse city court judge. This time I
was the defense lawyer. The shoe was on the other
foot. I had convinced the prosecutor to agree to a 
dismissal of the charges against my client, and once
again, it was a judge who raised the subject, not the
prosecutor. (Incidentally, the city court was officially
called the Police Court at the time, and my experience
was that there was a reason for that.)  

The judge asked me whether the defendant, a 16
year-old youth with no prior arrests, would waive his

right to sue. I hesitated, fudged, hemmed and hawed,
and, finally, said I had never discussed the subject
with my client.  The judge replied that he would give
me time to talk to the defendant.  The judge knew that
neither my client nor I could risk killing the deal for
the dismissal of charges over a waiver to sue. The
judge clearly wanted that promise not to sue.

Being on both sides of that practice, I did not like
it – either as a prosecutor or defense lawyer.
Although it was highly unlikely in either case that the
defendant could bring a successful lawsuit for false
arrest or false imprisonment, the judges in my two cases
wanted to protect the police and the municipalities
that paid the judges’ salaries. 

A defendant whose criminal case is aborted would
still have a difficult time establishing in a civil case
that he or she is entitled to damages.  But a waiver
would foreclose bringing such an action. Or would it?

As the youth’s defense lawyer,  I had doubts that
such a “waiver” would be upheld if he decided to sue.
My client, his parents and I had never spoken about a
lawsuit.  We had no thought of suing. The dismissal of
the criminal charges did not mean that my client
should not have been arrested.  I will concede now
that the arrest was proper, but as I pointed out to the
court, the prosecution could not prove its case, and
that was the sole basis for the dismissal of charges.
The prosecution’s sole witness was 3,500 miles away
in his new home; and I knew that the D.A. was not
about to shell out the funds for transportation, hotel
and food for a witness in a misdemeanor case that
today probably would be diverted promptly by a 
prosecutor.  My client was guilty of a dumb act, but
the D.A. had nothing.  And I was ready for trial.

Is it Ethical For a Judge to Dismiss Criminal Charges
on Condition That The Defendant Waives 

The Right to Sue The Police And The Municipality?
Submitted By Gerald Stern *

* Gerald Stern is the former Administrator of the Commission on Judicial Conduct and a former teacher in the education program.

If there are any questions about this article, he can be reached at gstern42@mac.com.
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Interestingly, because my client was under the age
that he could enter into an agreement, it was doubtful
that his agreement not to sue was enforceable.  He 
did not sue, so we could not test this strange and
repugnant bargain.  It is also interesting that once
again a city court judge, not the prosecutor in the case,
imposed the condition.

It was my strongly held belief that the waiver
request was offensive and that judges should not be
protecting the municipality or its agents against the
commencement of a meritorious claim. A judge who
believes it is his or her duty to protect the municipality
from a lawsuit seems to have a problem understanding
the proper role of a judge.  

The Commission on Judicial Conduct: 1975

In 1975 I was appointed as Administrator of the
newly established Commission on Judicial Conduct.
In its first year, the Commission issued an annual
report that in part urged OCA to advise judges to
“stop the practice of requiring defendants to agree not
to sue for damages as a quid pro quo for the dismissal
of charges.” The Commission stated that when judges
do so, “they are generally successful “in extracting a
promise from a defendant that he will not sue.”  The
Commission added that a “suit for damages might 
be the only realistic deterrent against an improper
police practice.”

I have no information whether OCA so instructed
judges in any form, but the Commission mailed its
report to every judge. As events later showed, it did
not eliminate the practice.

Interestingly, lawsuits for illegal searches have
been advanced as a more suitable alternative than 
preventing such evidence from being used against
defendants.  So far that is a losing argument by those
who believe that illegally seized evidence should be
used against defendants in criminal proceedings.  The
important point to make here is that no one should be
prevented from commencing a timely lawsuit for an
alleged illegal arrest or false imprisonment. 

The validity of such claims should be heard.  Just
imagine a defendant who refuses to agree to a waiver
to sue and is prosecuted essentially for refusing to
agree to such a waiver.  That would not be justice in
an American court.  And any judge who regards 
himself or herself as an advocate to prevent lawsuits
against the municipality for an improper arrest may
have chosen the wrong line of work.  

The Commission on Judicial Conduct: 1986

Eleven years later, the Commission again
addressed the subject when it became aware that a
few judges (hopefully just a few) were still insisting
that the price for a dismissal was the defendant’s
waiver of the right to commence a lawsuit for false
arrest or false imprisonment.  Here is what the
Commission stated in its 1986 annual report:

Coercing Agreements Not to Sue

Dating back to its first annual report (the
1975 report of the Temporary State
Commission on Judicial Conduct), the
Commission has criticized the improper 
practice of conditioning the dismissal of 
criminal charges on an agreement by the
defendant not to sue for damages. In a 
hypothetical situation, a defendant charged
with a criminal offense, such as trespass, may
assert a defense, such as a right to be on the
property. During a pre-trial conference or plea
discussion, the prosecutor or judge may 
determine that the state’s case is weak, or
even that there was no probable cause upon
which to arrest and try the defendant. A key
witness may have recanted, the defendant’s
defense may have been substantiated by 
previously unknown information, or, for
other reasons, the prosecution may not want
to proceed with its case. Instead of dismissing
the criminal charge outright, however, the
judge first attempts to dissuade the defendant
from pursuing a civil claim against the 
arresting officer or municipality based on false
arrest. The judge might even refuse to dismiss

Continued on Page 6



Stern Article Cont…

Fall 2012 - The Magistrate

6

the criminal charge unless the defendant
agrees to waive the civil suit for damages
against the officer or municipality.

Such coercion puts the defendant in an unfair 
posture and reflects poorly on the legal system
and especially on the judiciary. No one should
be compelled to forego a legitimate civil 
claim in order to avoid criminal prosecution,
particularly where the prosecution to all
appearances should not on its own merits be
pursued. Judges who employ such coercive
techniques undermine the very values that
jurists are obliged by the Rules Governing
Judicial Conduct to promote: public confidence
in the integrity, impartiality and independence
of the judiciary and the administration of justice.

The Commission added:  

A judge who coerces a criminal defendant to
agree not to sue in civil law, as a quid pro quo
for dismissing the criminal charges, would
therefore not only be compromising the
integrity, impartiality and independence of
the courts, but would also be acting contrary
to the policy of permitting recovery in civil
actions for certain improper conduct of a
municipality and its agents.

Those prosecutors who employ coercive tactics
should also desist. The right to commence 
an action for false arrest or other wrongful
conduct should be respected by the criminal
justice system. This Commission will continue
to take appropriate action with respect to
judges who engage in such coercive, highly
improper conduct.

That same year, the United States Supreme 
Court held that damages may be incurred for clearly
unreasonable arrests and searches even when the
police obtain judicial warrants in advance.  Briggs v.
Malley, 475 U.S. 335 (1986).  But if aggrieved defendants
could not sue, how could they recover damages?

The Commission on Judicial Conduct: 1995

Nine years later, the Commission believed the
problem still existed.  So again it called attention to
the need to stop the practice.  

Conditioning Dismissal of Charges on
the Defendant’s Agreement Not to Sue
for Damages

In two previous Annual Reports (1975
and 1986), the Commission criticized the
improper practice of conditioning the dismissal
of criminal charges on the defendant’s 
agreement not to sue the police or municipality
or other agency of government for damages in
connection with the arrest and prosecution.

Over the years, the Commission has become
aware of numerous cases in which judges have
routinely engaged in such behavior. Some
judges even have a standard printed release
form for such dispositions. 

One such form, which was sent to the
Commission with a complaint last year, reads
as follows:

“I do hereby release the Town of as well as
the County of and all its officers, agents,
employees and/or subcontractors, including
the respective Police Department together
with the above complainant, from any and all
liability resulting from my apprehension,
arrest and/or confinement, that may have
been  imposed upon me as a result of such
charges, that have been dismissed or withdrawn.”

The Commission warned that it would act against
“those judges who attempt to coerce defendants into
waiving such rights.”

The Court of Appeals Addresses The Subject

In Cowles v. Brownell, 73 NY2d 382 (1989), the
Court of Appeals considered the case of a defendant
who sued for damages after agreeing not to sue as a



Stern Article Cont…

Fall 2012 - The Magistrate

7

condition for a dismissal of charges against him.
When the prosecutor insisted on the waiver as part 
of the deal to dismiss charges by the court, the 
defendant’s lawyer advised the client that the waiver
probably would be enforced in a court of law.  He 
was right.

The former defendant, now a plaintiff, sued for
false arrest, assault and battery, and malicious 
prosecution.  Counsel to the police officer cried foul,
pointing to the prior agreement not to sue the officer
or the city. The Supreme Court agreed and summarily
dismissed the complaint. On appeal, the Appellate
Division ruled that there might be circumstances that
justified the lawsuit.  The issue in each case would be
whether the defendant entered into the agreement
voluntarily. The Court of Appeals disagreed.  That
was not a consideration.  The Court reasoned that the
primary issue is “the integrity of the criminal justice
system” (73 NY2d at 386). If the case against the
defendant was not provable, the prosecutor’s duty was
to seek dismissal of the charges  “without exacting
any price for doing so.” Id. at 387.

The Court stated that it was not the prosecutor’s
duty to insulate the civil defendants from liability. Id.
The focus in the case was on the prosecutor. Imagine
what the court would say if the judge, not the 
prosecutor were the instigator of the agreement, as it
was in the two cases in which I appeared as a lawyer

(once as prosecutor and then as defense counsel). 

The Court may have left open the possibility that
in a particular set of circumstances an agreement not
to sue might be enforceable, but it is highly doubtful
that such circumstances can be shown to exist.  

Conclusion

When a judge is considering a motion to dismiss
and both sides agree that the charges will not be 
sustained at a trial, the judge should make the 
decision on the merits, not on whether the defendant
promises not to sue.  It is crystal clear that the 
judge should not initiate such a bargain, and if the
prosecutor insists on it, the judge should decide the
motion to dismiss.  When a defendant later sues for
damages after he or she “agreed” under duress not to
sue, the courts will take care of the matter. It seems
highly doubtful that the courts would enforce the
agreement with respect to such a waiver.

It would be an ethical impropriety, at arraignment
or any other stage of the proceedings,  for a judge to
require a defendant (whose pending case should be
dropped) to pledge not to sue the police officer or the
municipality.  Judges should be on the side of justice.
The integrity of the system depends on it.
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On January 29, 2007, I and the Honorable(s)
David Fuller, Robert Bogle and Carrie
O’Hare testified on behalf of our Association

at a hearing before the “Senate Standing Committee
on Judiciary” in Albany.  For the benefit of our new
Judges, the hearing followed a series of articles that
were not flattering to local courts or the men and
women who serve in and manage them.  In my opinion,
the articles went back decades to identify isolated
instances of wrong doing and seemed to paint the
erroneous picture that the conduct identified was 
normal.  It also raised issues we local judges had been
wrestling with from the beginning due to inadequate
resources.  These issues included the need for better
harnessing of technology, and improving training,
security, and facilities.    

While this critical period is behind us for 
now, and the Senate ultimately decided to support 
improvements to the existing system, including the
“Action Plan,” the outcome at the time was not 
certain.  Elimination of town and village courts was
an option proposed by some and was the cause of
great concern. Many of us on the “Executive
Committee” and many who were not, spent an 
enormous amount of time and effort on the speakers
circuit improving the publics and others understanding
of our local courts and the women and men who serve
in and manage them.  

Following my testimony I was approached by a
representative from “The Fund for Modern Courts”
who asked for a copy of my testimony, which I 
provided.  Later she contacted me and asked if I would
serve on a panel of six in Albany on April 17, 2007,
and present on the topic of “The Criminal

Adjudication Process in Justice Courts.”  I accepted
her invitation. I later learned that the event was
offered as an approved CLE program for members of
the Bar in the Albany area and that the program had
drawn the highest pre-registration number of any held
to that date.  When I got the event announcement 
I found the topic, “Perspectives on Criminal
Jurisdiction in Town and Village Justice Courts: Is
There Justice in Justice Courts” (underlining is for
emphasis only) was more encompassing than the
topic I had been given to present on.  The program
would also focus on “concerns … raised in a series of
articles in the New York Times…and at recent public
hearings before Senate and Assembly committees.”
That explained the interest in attending. What 
follows are the remarks I presented on your behalf,
which I believe are still on point.  

There is justice in town and village justice
courts, lots of it, in large part, because, with very
few exceptions, judges in our town & village courts,
much like opposing counsel that practice 
in our courts, are not mean spirited, ethically 
challenged, or driven by inappropriate agenda.
Serving as a town or village judge is generally 
regarded, I believe, as a special calling by those who
serve.  It’s a labor of love, not money.  Hundreds of our
judges make less than $8000 a year; over 150 judges
make less than $3000.

We local judges labor in the art of “crafting 
justice.”  Two well meaning people, both with the best
intentions, can conclude “justice” differently in the
same case.  Prosecutors and defense attorneys, trained
to be advocates, often have a different view of what
constitutes justice, at least on the record; so do victims

“Perspective on Criminal Jurisdiction in Town &
Village Courts: Is There Justice in Justice Courts.”

Submitted By Hon. Ed Van Der Water

Continued on Page 10



Fall 2012 - The Magistrate

10

and defendants, on and off the record.  Judges are not
advocates for either side.  Very infrequently, the issue
is not about viewing justice differently, it’s about
someone feeling a judge has acted inconsistent with
the law and/or judicial ethics.  One of the healthy 
features of our system is that it has checks and 
balances, just about any action taken by a town or 
village justice can be challenged, by appeal, article 
78, or complaint to the “Commission on Judicial
Conduct.” 

The New York Times articles are evidence of a
check and balance system that works. The information
about the improper actions sited in the articles came
from the files of the Commission on Judicial Conduct.
The Commission had already investigated and held
the judges who acted improperly accountable for 
their actions.  Some were removed from office. The
System worked.

Much of our work involves doing the same few
things over and over. Conducting arraignments and
issuing orders of protection, all hours of the day and
night, are examples of things we do regularly. I’ve
been called out as many as 6 nights in a row and in
one 7-hour period, from 11 PM until 6 AM the next
morning, I was called out 3 times.  It was a long next
day.  This year, like many other town and village
judges across our state, I was called out on both
Christmas and New Years mornings to do arraignments
for people taken into custody.  Each time I ordered
that the defendant be released pending further court
appearance, one first posted bail.  Neither defendant
had to wait in jail until the next business day for a
decision on release.  Immediate arraignments are a
benefit of the town and village justice system.

Orders of protection are not to be had for the 
asking, but I don’t recall turning down a request for
an order, with three exceptions. A request for a 
family court order of protection when family court is
in session is an exception.  Our authority to sit as a

family court judge is limited to times when family
court is not in session.  I’ve had requests for an order
when there is in fact an existing order with a long
time to run.  Some apparently feel there is an 
advantage to having more than one, I don’t agree if
they cover the same actions.  Lastly, I get requests for
an order when there is no criminal action pending.
There is no statutory authority to do that.  Some 
people express the position that they shouldn’t have to
wait to be a victim of a crime to keep someone away;
that is a point.  An ongoing problem with orders is the
alleged victim changing his or her mind.  I’ve read a
lot about why it happens.  It’s still problematic, which
is why I bring it up.  Victims reach out at all hours to
immediately have an order lifted.  I generally don’t
feel comfortable quickly changing course. Another
problem is that the parties intentionally agree to get
together in violation of the order, and at times that
leads to an arrest.

Arraignments are important.  Assignment of counsel
is a critical part of the arraignment process. 
When there is doubt about assignment eligibility or 
timeliness to engage, I order assignment in the 
interim. It’s too important an issue to be left flapping
in the wind.  Recognizance or bail decisions are made
at arraignment. Almost everyone is released. I 
provide an opportunity for the few that are remanded
to call a relative or friend from court.  Section 510.30
of the CPL provides factors and criteria to be considered
by the court.  I occasionally get a request from defense
counsel urging me to put bail on their clients to allow
the time spent in jail to count towards the pending
charge. The purpose of bail is to insure defendants
will show up in Court.  Preventive detention is not
authorized in New York State.  I don’t find authorization
to set bail so the time counts simultaneously in 
multiple charges either. From time to time a defendant
initially indicates a willingness to plead guilty to a
criminal charge without benefit of counsel. The
requirement that I assure myself it’s done knowingly,
voluntarily, and intelligently gets in the way of that. 

Continued on Page 11

Perspective on Criminal Jurisdiction Cont…
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In the Court that I sit, Criminal matters are not
disposed of without “both” defense and prosecutor
participation. Plea agreements settle most charges in
town and village justice courts, we seldom have jury
trials or judge trials.  All 3 forms of settlement have a
healthy dose of opposing counsel to insure a judge’s
decision making benefits from the light, as each side
sees it. The adversary model for judicial decision 
making is truly remarkable.  It affords me the benefit
of opposing views to consider before deciding most
things, improving the potential for successfully 
crafting justice. I confess, that on occasion, one side or
the other convinces me to go, comfortably, where I
didn’t think I would end up, in my decision making;
congratulations.  Each time that happens, it renews
my appreciation for the wisdom of those who created
our system, the wisdom of listening to both sides
before making a decision.

There are many resources I can bring to bear on
the work of the court.  Time is on my side in the effort
to “craft justice.” Adjournments allow time for more
research and or reflection on the appropriate weight
of the various issues under consideration, if needed.
I’m further assisted in my work by a staff of attorneys
at the City, Town and Village Resource Center.  I, like
my counterparts in our higher courts, can pass
research and other information requests, including
recent case law on point, to my “Law Clerks,” at the
Resource Center. 

Most of the people that come before me don’t
seem to be bad people.  They are in trouble for the first
time, may feel awkward, remorseful, or upset; some
cry.  I insure their rights are protected, guide them
through the process until they have counsel, give
attention to arguments of the opposing parties and 
the rules of engagement, and craft justice in each 
individual case to the best of my ability.  It’s a 
very meaningful way to spend time and serve my 
community.  And it’s “all,” about justice.

Get Sober!

You No Longer
Have a Choice

 
Contact:

 
Continuous Monitoring Solutions LLC.

 

www.ScramAlcoholism.com 

Office: (518) 280-5799 
      

Cell: (518) 301-4193

Perspective on Criminal Jurisdiction Cont…
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Answers to Quiz 
(from page 32)

1)T

2) F

3) T 

4) T

5) T

6) T

7) T

8) F (substantial justice)

9) T

10) F

Bonus T
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Established 1870

Williamson Law
Book Company

790 Canning Parkway
Victor, New York 14564

Telephone: (585) 924-3400 
Fax: (585) 924-4153

Supplier of Legal Forms For Town

Village - City - County Courts

Supplier of Legal Forms, Record Books, 
Dockets & Law Books For Local 

Criminal Courts - Town - Village - City

We Also Have A Complete Line Of 
Software Programs For

Parking Systems . . . . . . . . . . . . Accounting Systems
Fixed Asset Accounting . . . . . . . Water/Sewer Billing
Payroll . . . . . . . . . . . . . . . . . . . . . . . . . Court System
Tax Assessments . . . . . . . . . . . Town Clerk’s System

- Electric Billing -
21 Everett Road Extension
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At our annual meeting in Niagara Falls last September, a 
legislative package was voted on and approved by the
membership.  With much effort on the parts of many of

our members, none of our legislative items were passed. 

It is the intent of the Executive Committee to resubmit two 
legislative items that were not approved. Those items will include:

(1)  Amendment of ABC Law §65-c and Penal Law §221.05.
The Legislative Committee and Judge Graber along with
Treatment and Prevention Groups have worked diligently
for the adoption of enforcement provisions to these statutes.
Specifically, we would recommend to the Legislature to
allow the Court to suspend the driving privileges of a
Defendant who fails to answer and/or appear and/or
comply with the sentence imposed by the Court.

(2)  Increase Small Claims Court Fees. The present fees for
small claims actions brought in Justice Courts are $10 for
claims under $1,000, and $15 for claims between $1,000
and $3,000. It is therefore suggested that the fees be
increased to $20 and $40, respectively.

Proposed new legislation includes:

(1)  The creation of a Judicial Wellness Committee. Similar to
the Lawyer Assistance Committee created by the New
York State Bar Association. A prominent mission of this
committee would be receiving confidential communications
regarding the judges. Presently, §499 of the Judiciary Law
provides as follows:

(a) confidential communications with members of
lawyers assistance committees are privileged; and

(b) members of the committee are immune from liability
when acting in good faith in related matters. 

Unfortunately, judges are not covered by §499 as written. It is
suggested legislation be introduced to name judicial assistance
committees in §499, thus providing the same protection now
enjoyed by lawyers and the Lawyer Assistance Committee.
Judicial Associations will then assist judges who have 
disabling or addictive conditions. 

(2)  Civil Gideon. The right to counsel in civil cases involving
basic human need and fundamental interests is essential to
justice in a democratic society. Indigent litigants continue
to suffer the ravages of a legal system that visits devastating
consequences without offering meaningful access to justice. 

(3)  This funding is essential to ensure equal access to justice
for all New Yorkers. In 2011, Chief Lippman commissioned
two independent studies which found that civil legal
services can generate approximately $200,000,000 in
annual savings of which $84,000,000 can be saved by 

providing legal assistance to avert immediate expenses
resulting from domestic violence and $116,000,000 can be
saved by preventing evictions and resulting shelter costs.
The New York State Judiciaries proposed 2012/2013
budget recognizes the substantial unwritten needs for
civil legal services throughout the State and includes
$25,000,000 to address the legal needs of the poor with
respect to housing, family matters, access to health care
and education as well as subsistence income. Chief
Lippman’s task force demonstrates that the investment of
resources as outlined will save substantial governmental
expenditures.

(4) Wrongful Convictions. Notions of fairness and due process
have underpinned our criminal justice system from the
earliest days of our nation and state. However, there have
always been individuals who are convicted of crimes they
did not commit. In recent years, this reality has become the
focus of public attention due to the development of DNA
testing and its use as evidence. Various actions to reduce
the risk of wrongful convictions include (1) custodial
interrogations; in police station interrogations and resulting
confessions should be scrutinized by video taping the 
proceedings, this is customarily done throughout the State
and has been approved by the District Attorneys
Association.  (2) witness identification; (bad) identifications
by way of biased line ups and unfair photo identifications
prior to the introduction of such evidence at the time of
trial. (3) DNA testing; class A Felonies and other major
crimes should be required to have DNA testing where
DNA would serve to exonerate a defendant. It should not
be a matter of prosecutorial discretion because no prosecutor
wants to be told how to try their case. (4) Brady material;
the penalty for not disclosing Brady material is in disciplinary
codes governing attorney conduct. The threat of criminal
sanctions no matter how mild would further discourage
non-disclosure. It is suggested that bills reflecting these
actions be drafted and submitted by the Association for
consideration.

(5) Court System Funding. NYSMA has advocated that State
policy makes appropriate adequate funding for the State’s
town and village justice courts. Because of the 2011-2012
funding crisis, there is serious concern over the ability of
these courts to perform their constitutional function and
provide access to justice. To provide true access the courts
must have well trained personnel and maintain all 
necessary facilities. It is suggested that NYSMA’s
Executive Committee approve “Adequate funding of the
New York State Court System both for the State’s Unified
Court System and the Town and Village Courts.”

Respectfully submitted by NYSMA’s Legislative Committee
Members & their Chair Hon. Harold Bauman.

Legislative Agenda
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Conference Agenda

SUNDAY, SEPTEMBER 9, 2012

1:00 Executive Committee Meeting (Comstock- A)

2:00-5:00 NYSMA Registration (2nd Floor Lobby)

3:00 Nominating Committee Meeting (Comstock A)

6:00 Welcome Reception and Dinner (Regency Ballroom)

All training programs are open to court clerks attending throughout the entire conference

MONDAY, SEPTEMBER 10, 2012

7:00-9:00 Breakfast (1st floor - 3 locations)

8:30-4:30 Registration (2nd Floor Lobby)

8:45-9:45 General Assembly (Regency B & C)

9:00-3:00 New York State Employee Retirement System (Marshall Room)
One on one, sign up at the room for an appointment.

9:45-10:00 Break

10:00-3:00 Ask the Tech - Computer, Recorder and Groupwise Questions
(Harrison Room)

Jon Hynes, Senior PC Analyst, 5th Judicial District will be available to answer
your questions concerning computer, recorder and groupwise issues.
Availability is based upon prior sign-up [a sign-up sheet will be available at 
the conference registration table on Sunday and Monday] for 30 minute 
increments.  Equipment for hands-on instruction will be available.

10:00-12:00 SMALL COURTS Q&A (Comstock C)

• Hon. Thomas Schroeder, Justice, Town of Balston Spa, Director NYSMA 
• Hon. Sherry Davenport, Justice, Town of Summerhill, Director NYSMA

For judges of smaller courts with limited or no court staff, as well as court  clerks.



10:00-11:00 Criminal Law Update - Confrontation Clause Issues (Comstock A)
Gary T. Kelder, Esq., Professor of Law,
Syracuse University College of Law

11:00-12:00 Task Force for Voluntary Reform of Justice Courts (Comstock A)
• Hon. David S. Gideon, Co-Chair, Special Counsel to the Supervising Judges 

for the Town and Village Courts in the 5th Judicial District, Town of 
DeWitt Justice

• David Evan Markus, Esq., Co-Chair, Deputy Counsel for Judicial Policy
Office of Court Administration 

12:00-1:00 Lunch (1st floor, 3 locations)

1:00- 2:00 Round Table Discussion (Comstock A)
Hon. Sidney Farber, Hon. Donald Buttenschon, Hon. David Fuller, Hon. 
Gary Graber, Hon. Ralph Mackin; Hon. Dave Murante; Hon. William Price,
present and past NYSMA Executive Committee Members.  

1:00 – 4:15 ABC’s of a Criminal Jury Trial - DWI (Regency B&C)
Credit will be given for each module attended, see below.

1:00-2:00 ABCs - Jury Request and Jury Issues (Regency B&C)
Hon. Sidney Oglesby, Onondaga County Commissioner of Jurors,

5th Judicial District Juror Coordinator. 

2:00-4:15      ABCs - Courtroom Preparation, Preliminary Matters, Voir Dire and
Jury Selection, Opening Charges, Opening Statements and Recesses

(Regency B&C)
• Hon. Donald Cerio Justice of the Court of Claims, Acting Supreme Court

Justice in the 3rd Department.
• Christopher Bednarski, Esq. Senior Assistant District Attorney - DWI

Bureau, Onondaga County District Attorney’s Office
• Peter Gerstenzang, Esq. Senior Partner Gerstenzang, O’Hern, Hickey, Sills 

& Gerstenzang

2:00-3:00 A Paperless Court - Really? No, A Paperless Court Really! (Comstock A)
• Hon. J. Marshall Ayres, Town Justice, Conklin 
• Laurie Gregory, Court Clerk, Town of Conklin

2:00-3:00 NYS Firewood Regulation and Emerald Ash Borer Quarantines
(Comstock C)

• Emily Kurth, Outreach Coordinator
• Jason Smith, Outreach Coordinator
• Dan Rourke, Project Director



3:00-3:15 Break

4:30 Annual Business Meeting (Comstock A,B,C)

**(Attendance required for State Reimbursement)**

**NAME BADGE REQUIRED FOR ENTRY**

7:00 Dinner (Regency Ball Room)

TUESDAY, SEPTEMBER 11, 2012

7:00-9:00 Breakfast (1st floor - 3 locations)

8:30-2:30 Registration (2nd Floor Lobby)

8:45-9:45 Alternatives to Incarceration & Monitoring Defendant Compliance
(Comstock C)

Hon David Fried, Village Justice, Spring Valley, NY

8:45-12:00 ABC’s of a Criminal Jury Trial - DWI (Regency B&C)
Credit will be given for each module attended, see below.

Hon. Donald Cerio, Senior ADA Christopher Bednarski, Esq., & Peter
Gerstenzang, Esq.

8:45- 11:00 ABCs - Mock Jury Trial w/break (Regency B&C)

9:00-3:00 New York State Employee Retirement System (Marshall Room)
One on one, sign up at the room for an appointment.

9:00-5:00 Core B Continuing Education (Comstock A & B)

9:45-10:00 Break

10:00-3:00 Ask the Tech - Computer, Recorder and Groupwise Questions
(Harrison Room)

Jon Hynes, Senior PC Analyst, 5th Judicial District will be available to answer
you questions concerning computer, recorder and groupwise issues.
Availability is based upon prior sign-up [a sign-up sheet will be available at 
the conference registration table on Sunday and Monday] for 30 minute 
increments.  Equipment for hands-on instruction will be available.

11:00-12:00 ABCs - Charge Conference, Jury Charges, Deliberations and Jury 
Discharge (Regency B&C) 

12:00-1:00 Lunch (1st floor, 3 locations)



1:00-2:00 Small Claims vs Regular Civil: Understanding The Distinction
(Regency A)

Hon. Frances Ciardullo, Retired Town of Schroeppel Justice.

1:00-3:00 Alcohol, Courts and Underage Drinking (Regency C)
• Judge Ronald Bogle (Ret.), North Carolina Superior Court.
• Maureen McCormick, Asst. District Attorney, Nassau County, NY.
• Walt Davies, EUDL State Coordinator, Bureau of Prevention Services, NYS

OASAS

2:00- 3:00 Recurring Disciplinary Issues in Town and Village Courts, and How
To Avoid Them (Regency A)
• Robert H. Tembeckjian, Administrator & Counsel, 

Commission on Judicial Conduct
• Cathleen S. Cenci, Deputy Administrator (Albany)
• John J. Postel, Deputy Administrator (Rochester)

3:00-3:15 Break

3:15-4:15 DNA Legislation & Probation Transfers Update (Comstock C)
Office of Justice Court Support attorney

6:15-7:15 Gala Reception (Lobby – 2nd floor)

7:30 Installation Banquet (Regency Ballroom)

Wednesday, September, 12, 2012

7:00-9:00 Breakfast (1st floor - 3 locations)

9:00-5:00 Core A Continuing Education (Comstock A)

12:00-1:00 Lunch (Sheraton on your own, not part of the package)
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NYSMA 2012 Conference
Submitted By Hon. Ed Van Der Water

Our 2012 conference is upon us.  Sunday September 9th through Wednesday
September 12th, we will meet at the Sheraton Syracuse University Hotel &
Conference Center, 801 University Avenue in Syracuse to improve our 

knowledge in crafting justice in the cases that come before us and managing our 
respective courts.  In preparation, on July 27 the Honorable(s) President-elect 
Gary Graber, 1st Vice President Amel Jowdy, 2nd Vice President Dennis Quinn, Executive
Director Tanja Sirago, and I met at the property, toured it again, and made many 
of the final arrangements.  The property is 1st class and will provide a comfortable 
atmosphere conducive to learning.

While August 9th was the last day the Hotel and Conference Center is under contract to
hold our rooms open, after that date you can still sign up to attend at the same rate
if they have available rooms left. Go for it!   And speaking of rates, it’s been a 
long time since our rates were so low- $788 per couple and $542 for single occupancy
including meals, parking, coffee breaks, cocktail parties and a really nice room for the
three nights. And don’t forget that the state transportation cost reimbursement and
credit towards one days lodging will reduce the cost further for sitting justices.  

Our training program is included in this issue so that you can start planning which 
classes you want to take.   This years ABC’s classes will build upon last year’s and cover
a complete jury trial starting with the selection of jurors.  Judge David Gideon is 
heading up the ABC’s program and arranged the instruction so that you can get credit
for each section of the 6 hour program you attend.  Attending all six is no longer 
necessary to get credit.  While I’m on the topic, one of our regular and favorite 
instructors, Peter Gerstenzang, Esq., has abandon his normal 2 hour program on 
DWI and will instead roll play and instruct in 5 hours of the ABC’s presentations, thank
you Peter.  

We have a great Keynote Speaker, Senator John A. Defrancisco, truly a friend of town
and village judges.   As Chairman of the Judiciary Committee from 2003 to 2008, he
oversaw the “Hearing on Reforming the New York State Justice Courts.”  I got to see
first hand how he got a reputation for his ability to get to the core of an issue by his
insightful questioning of witnesses when I testified at the hearing.  I quickly concluded
he supported local judges, including non attorney judges, maintaining and improving
our local courts, and not moving to district courts.  I recall, when confronted with one
witness’s unkind comments on town and village judges, he showed his disagreement by



advising the witness, that he had practiced in the local courts and that his Legislative
Counsel was a town justice.  A few other examples:  he pushed for increased funding for
our local courts and sponsored the bill that led to the increased fee for performing a 
marriage and the bill that lead to a requirement that village justices must agree before a
village court clerk can be terminated.

I’ll end with some things for you to do in your off time and your significant other when
you are in classes all day, each day.  Two Onondaga County Magistrates Association
members, the Hon. Anthony LaValle, and Hon. David Gideon, have made arrangements
with three local golf courses, for your golfing pleasure.  I thank Judge LaValle for 
also agreeing to personally handle the scheduling.  His e-mail address and cell phone
number appear with other information on the courses in this publication.  Contact him
now.  We have a casino with table games and machines about ½ hour away, mostly an
expressway drive.  We have tours set up for both: the Syracuse University Law School
on September 10th at 11:00 AM; and the whole campus on September 11th at 2:00 PM.
We prefer you call our office at 1-800-669-6247 or e-mail  us at nysma@juno.net. to 
sign up for them.  However, sign up sheets will be available at the registration desk.  I
encourage you to visit our local Zoo and the shopping experiences at “Armory Square”
and “Destiny USA.”   If you don’t want to make the short drive, the Sheraton has a 
shuttle that can take up to 7 at a time when they are not making trips to the train 
station or airport.   The Chamber will have someone on site at the conference to assist
you with your information needs.  See you in September.
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Memories of an English Classroom, Part II
Submitted By Hon. Harold Bauman

In describing the roots of English common law in
the 15th century, Dr. John Baker, the Dean of the
History of English Law at Cambridge, portrayed a

court in Dunster Town, West England. My notes
reflect his spirited lectures. Please note that some
words are spelled the way a Dunster resident (if/he
could write) would spell them in 1423.

Today, the news media is full of reports of things that
people have done, or are alleged to have done, wrong.
Similarly, most documents dating from the medieval
period record court proceedings.

The “Lord Steward” of Dunster presided over court
proceedings and a jury of twelve “free men” served
the court. Proceedings were held each year after
Easter and Michaelmas (September 29th). There
were, as part of the criminal justice system, two
Constables of the Peace (sheriffs), two “bread-
weighters,” who prosecuted bakers who sold bread
short of a standard weight, and two “ale-tasters” (the
best job in England short of being King). Later on
there were elected Keepers of Shambles (a marketing
stall where meats were sold, usually a dirty mess) and
Keepers of the Streets.

The constables reported breaches of the peace, the
breadweighters prosecuted bakers with heavy
thumbs, and ale-tasters presented brewers whose beer
had been rejected in pubs along High Street. Amongst
the responsibilities of the street keepers was keeping
thoroughfares free of stray animals, and the keepers of
Shambles regulated business in the marketplace.
Polluting the water supply, lighting bonfires near
thatched houses, vandalism and gambling were all
punishable offenses of which no  one was exempt.

Offenders were tried at the “Pie-Powder” (translated
as “dusty feet” court, which also served as the Town

Hall. Some offenses seem fairly petty, but devolved
from a need to keep the peace in an insular community.

In 1408, Ellen Watkyns was charged with being a
common “holcroppe” (a petty pilferer of divers
things), and a “common scold” (an utterer of abusive
speech), as well as a distributer of the peace.

In 1443, John Towker was prosecuted as a “common
spy” or “listener at the windows of neighbors,” as
well as a “common night-walker and eavesdropper.”

In 1493, the wives of John Huyshe and Lenard
Goldesmythe were named as “quarrelsome and 
common gossips, verging on scandal-mongering.” The
jury held that their husbands were obligated to “keep
them in good order.”

If these defendants were to appear before our courts,
today, Ellen Watkyns would be charged with petty 
larceny; John Towker, with disorderly conduct; and
the two wives, aggravated harassment ) if they had
had telephones in those days).

Plus ca change, plus c’est la meme chose!

Please note we had mistakenly left out Hon. Harold Baumans

name as the author of “How a Nominee for Justice of Peace

Established Judicial Review” in the Winter 2011 issue.
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About My County Association

Dutchess County
Magistrates 

The Dutchess County Magistrates
Association has honored their outgoing
president Judge Jonah Triebwasser for his
year of service as Magistrates’ President.
The Magistrates Association consists of
Town and Village Justices in Dutchess
County.

Shown in the photograph: at their
recent dinner at Shadows on the Hudson
are from left to right: Dutchess County
Magistrates Past-President Hon: Jonah
Triebwasser (Town and Village of Red Hook)
and Dutchess County Magistrates President
Hon. Christi Acker (Town of Pine Plains).

Redhook Judge Honored

Magistrates Elect New Officers

The Dutchess County Magistrates Association has 
elected their new officers for 2012 - 2013. The Magistrates
Association consists of Town and Villages Justices in
Dutchess County.

Shown in the photograph: during their swearing in
ceremonies at their recent dinner at Shadows on the
Hudson are from left to right: Hon. Val Sammarco, Family
Court Judge, administering the oath of office, Hon. Robert
Rahemba (Town of Fishkill) Dutchess County Magistrates
Secretary, Hon. Frank Christensen (Town of Milan) Dutchess
County Magistrates Treasurer, Hon. Casey McCabe (Town of
North east) Dutchess County Magistrates Vice-President, Hon.
Christi Acker (Town of Pine Plains) Dutchess County
Magistrates President and Hon. Jonah Triebwasser (Town and
Village of Red Hook) Dutchess County Magistrates Immediate
Past-President.
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Dutchess County 
Pine Plains Judge is Dutchess Magistrate of the Year

The Honorable Louis Imperato, Justice of the Town of Pine
Plains, has been named the 2012 Magistrate of the Year by the
Dutchess County Magistrates Association at their recent dinner
at Shadows on the Hudson.

Judge Imperatio was recognized for his lifetime of public 
service as a sheriff’s deputy and then as Town Justice.

Shown in the photograph, from left to right: Dutchess
County Magistrates President Hon. Christi Acker (Town of Pine
Plains), Magistrate of the Year Hon. Louis Imperato (Town of Pine
Plains) and Dutchess County Magistrates Immediate Past-President
Hon. Jonah Triebwasser (Town and Village of Red Hook).

The 5th Judicial District Holds An Annual Dinner
The 5th Judicial District holds an annual dinner each year and each of the six counties within the District take a turn planning and hosting the event. The

Onondaga County Magistrates Assocaition hosted this years event, which was co chaired by the Hon. David Gideon and the Hon. Ed Van Der Water. An informal
venue, “Rosemond Gifford Zoo,” was selected and no ties allowed. Entertainment included an after hours self guided tour of the zoo. It was held June 28 and was
well attended by town village, county, and Supreme Court judges, including the Hon. James C. Tormey, our District Administrative Judge.

5th Judicial District Adminisrative Judge, the Hon. James C. Tormey,
welcomes those attending the districts Annual Dinner.

Shown in the photograph, from left to right: 
Hon. James McClusky - Supreme Court Justice, Jefferson County
Hon. Louis J. Gaulthier - Russia Town Court Justice, President of Herkimer County 

Magistrates Association
Hon. James McCarthy - Supreme Court Justice, Oswego County
Hon. David W. Kozyra - Marcy Town Court Justice, Vice President of Oswego County

Magistrates Association
Hon. Michael J. Sterio - Oswego Town Court Justice, President of Oswego County 

Magistrates Association
Hon. Kimberly Seager - Family Court Judge, Oswego County
Hon. Charles C. Merrell - Supreme Court Justice, Lewis County; Supervising Judge, T&V Justice

Courts, 5JD
Hon. John Brennan - Family Court judge, Herkimer County
Hon. Brian J. Lauri - Clay Town Court Justice, President of Onondaga County 

Magistrates Association
Hon. James P. Murphy - Supreme Court Justice, Onondaga County; District Coordinator,

Supervising Judge, T&V Justice Courts, 5JD

Continued on Page
2
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County Officers 
and Members 
of the NYSMA
Executive Committee

Shown in the photograph, from left to right: 
Hon. Richard A. Buckingham - Wilna Town Court Justice, President of Jefferson County Magistrates Association
Hon. Michael A. Petucci - Herkimer Town Court and Herkimer Village Court Justice
Hon. David W. Kozyra - Marcy Town Court Justice, Vice President of Oswego County Magistrates Association
Hon. Michael J. Sterio - Oswego Town Court Justice, President of Oswego County Magistrates Association
Hon. Edwin B. Winkworth - Granby Town Court Justice, Past President of NYSMA
Hon. Brian J. Lauri - Clay Town Court Justice, President of Onondaga County Magistrates Association
Hon. Louis J. Gaulthier - Russia Town Court Justice, President of Herkimer County Magistrates Association
Hon. Malcolm W. Knapp - LaFayette Town Court Justice, Past President of NYSMA
Hon. Dennis G. Quinn - Champion Town Court Justice, Vice President of NYSMA
Hon. David S. Gideon - DeWitt Town Court Justice; Special Counsel to T&V Courts in 5JD; Director of NYSMA
Hon. Edward G. Van Der Water - Van Buren Town Court Justice, Past President of NYSMA

Two newly elected town Judges attending were the 

Hon. John W. Brandt and Hon. Karen Brandt, 
father and daughter, from the

Town of Schroeppel, Oswego County.
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Washington County 
Washington County Magistrates Association Swearing in of
Officers – June 16, 2012

NYSMA’s President Hon. Peter D. Barlet, swearing in of Philip J. Sica, Treasurer and
Justice of the Village of Cambridge and Town of White Creek. Jared Eggleston, VP and Justice
of the Town of Dresden and his father Jack Eggleston, President and also Justice of the Town
of Dresden.

Shown in the photograph, from left to right: 
John Pemrick recently retired Justice, Village of Greenwich 
Hon. Roger L. Forando, Town & Village Justice, Granville & Former President of the

Washington County Magistrates Association
Sherwin R. Bowen recently retired Justice, Town of Greenwich.
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Decision

STATE OF NEW YORK CITY OF ROCHESTER
COUNTY OF MONROE CITY COURT

ROCHESTER HOUSING AUTHORITY,
Plaintiff

- vs - Index No.: LT-002794-12/RO

TONEY IVEY,
Respondent.

APPEARANCES:

For ther Plaintiff: Ernest D. Santoro, Esq.
ERNEST D. SANTORO, ESQ., P.C.
290 Linden Oaks, 1st Floor
Rochester, New York 14625

For the Respondent Pro se

DECISION

VINCENT B. CAMPBELL, 
ACTING ROCHESTER CITY COURT JUDGE

A hearing was held on March 22, 2012 in Rochester
City Court before the Hon. Vincent B. Campbell, Acting City
Court Judge, to determine whether the petitioner-landlord,
Rochester Housing Authority, should be granted a Warrant
of Eviction to evict the respondent, Tony Ivey, as an 
objectionable tenant from his apartment (#1205) at 625
University Avenue in the City of Rochester, New York.
Both the petitioner, represented by Ernest Santoro, Esq.,
and the respondent, appearing Pro Se, presented witnesses
and submitted evidence at the hearing in support of their
respective positions.

The petitioner contends that the respondent’s alleged
objectionable and illegal conduct while a tenant at the 
apartment complex constitutes a violation of his lease 
agreement as well as the rules and regulations of the 
petitioner, RHA, entitling the petitioner to terminate the
respondent’s tenancy and seek his removal as a holdover
tenant in this proceeding.  The respondent counters that he
is not an objectionable tenant.  

Various witnesses testified to an incident that occurred
on February 11, 2012, at the RHA University Avenue 
apartment complex. The main witness of the petitioner,
George Wilson, testified to an alleged altercation between
the respondent and himself. Mr. Wilson’s account of the
incident that the respondent was the aggressor in the alleged
altercation between them was effectively controverted by
the respondent’s witness, Mrs. Johnson, an elderly 11 year
resident of the complex whose apartment was directly
across the hall from Mr. Wilson. Mrs. Johnson testified that
the alleged altercation was not provoked by the respondent.
The witness further testified that the respondent did not
pound on her door, yell at her, grab or attack her and push
her outside of her door, directly contradicting the testimony
of Mr. Wilson, who claimed that he went to Mrs. Johnson’s
defense when the respondent was attacking her. Mrs.
Johnson further testified that the respondent, who resided
on the 12th floor of the complex, was a “nice man”, “a 
giving person”, “considerate of others”, and helps other 
tenants in the building.  Rochester Police Officer, Bernie Garcia,
who was dispatched to the complex and subsequently
arrested the respondent for the alleged altercation testified
that he never had a problem with the respondent prior to
this incident while on duty as a part-time security officer at
the complex. The property manager testified that there were
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“issues” with the respondent and he had to be “talked to”
on various occasions but she was not specific as to any such
incident.  She claimed that the respondent was overbearing
with residents and staff and placed people in a “defense
mode”, but offered no specific testimony to support her
claim.  The incident involving a trespasser with a pit bull, in
this court’s opinion, did not amount to objectionable 
conduct by the respondent, who attempted to remove the
trespasser from the apartment building.

According to case law and the RPAPL 711 (1), the
landlord has the burden of proof to establish by competent
evidence that the tenant is an objectionable tenant to the
satisfaction of the court (Ellimen and Co Inc vs Karlsen 59
Misc. 2d 243).  The courts have generally held that the
objectionable conduct must be a recurring event and not
merely an isolated incident (Kaufman vs Hammer 49 Misc

2d 773) unless the court finds that a one time incident is of
such a serious and egregious nature as to constitute 
objectionable conduct (i.e.: the tenant shot another person
at the apartment complex) 160 W 118th St Corp vs Gray 7
Misc 3rd 1016 (A).  The court finds, based on the testimony
and evidence submitted in the present case, that no such
special circumstances exist. The court finds that the 
petitioner did not meet its’ burden of proof and accordingly
is not entitled to the relief requested in its petition.  

Petition is dismissed.  This decision constitutes the
order and judgment of the court.

DATED: Rochester, New York 
March 27, 2012
HON. VINCENT B. CAMPBELL

Decision & Order
JUSTICE COURT OF THE VILLAGE OF KINGS POINT
STATE OF NEW YORK: COUNTY OF NASSAU

THE PEOPLE OF THE STATE OF NEW YORK,

- against - Simplified Traffic Information
No. BD2103522

SETH GOLDSTEIN,
Defendent.

BACKGROUND:
This matter came before the Court for Trial held on May 15,
2012 as a result of the issuance of a Simplified Traffic
Information # BD2103422 by the Police Department of the
Village of Kings Point on January 13, 2012 (hereinafter
referred to as the “STI”) under Section 1225-d of the Vehicle
and Traffic Law of the State of New York, (hereinafter
referred to as the “VTL”) which charged the defendant with
“Driving while texting”.  The Court reserved decision at the
conclusion of the trial in order to study the relevant law and
apply the law to the testimony and facts presented at trial to
arrive at a decision in this matter.  

RELEVANT TESTIMONY:
The relevant testimony presented at trial was as follows:  

Kings Point Police Officer Flannelly issued the ticket to the
defendant at 2:40 pm on the afternoon of January 13, 2012.
It was determined through the testimony of Officer
Flannelly, that just prior to issuance of the ticket, he was
parked in a stationary position facing northbound on
Station Road about 30 feet south of the intersection of
Station Road and Hicks Lane, where East Shore Road, Hicks
Lane and Station Road come together at the traffic light
located at that intersection. While parked in his vehicle
observing the intersection, Police Officer Flannelly testified
that he had a clear view of the traffic light at the intersection,
and cars passing through the intersection.  He testified that
he observed that the defendant had a cell phone in his hand
while he was driving and that he first noticed the defendant
“while he was stopped on Hicks Lane”.  This occurred when

Continued on Page 30
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the defendant was going north on East Shore Road, and
then was headed in a westerly direction coming onto Hicks
Lane at the intersection of Hicks Lane and East Shore Road
where there is a traffic light.  Officer Flannelly testified 
that he saw the defendant looking down at his phone while
“driving” and that the defendant was not talking on the
phone.  Officer Flannelly testified that when he saw the
defendant viewing the phone, the defendant’s car was being
“operated”. Further testimony indicated that the officer gave
the defendant the ticket because the defendant was “looking
down at the phone which I saw, and he appeared to be 
texting.”  The defendant’s left hand was closest to the 
officer from the position of his observation. The officer,
when questioned as to exactly where the phone was being
held by the defendant, testified that it was “right about
here” while pointing to his chest. Thereafter the 
officer pursued the defendant and when he did the traffic
stop, he testified that the phone was located in the defendant’s
lap.  The officer issued the STI charging the defendant with
texting while driving under VTL Section 1225-d. On cross
examination by the defendant, Officer Flannelly stated “I
saw the phone in your hand as you were driving.  You were
looking down at your phone as you were driving.”  

The defendant testified that he was stopped at the traffic
light at the intersection and saw that his Bluetooth wasn’t
on. He then turned it on. He stated that he wasn’t texting
and driving, and that he told the officer that he “was trying
to adjust my Bluetooth because I always drive with it on.”
He further testified that “I was trying to turn my Bluetooth
on while I was stopped at the light, and that’s what I did.
The light had turned green afterward and I proceeded.”
The defendant further testified that he was holding the
phone low in a position that the defendant motioned to
which would have been near the steering wheel and not at
his head.  Defendant stated that “I would never text and
drive.” Defendant also testified he would never text while
driving due to the fact that two years earlier he had experienced
a “near miss” when another driver, who he thought was 
texting, almost side swiped the vehicle he was driving, and
as a result thereof, the defendant was against texting while
driving and he never texts while driving.   

DISCUSSION OF THE RELEVANT LAW:
The Court has carefully reviewed what it believes to be the
relevant sections of the VTL which are set forth in both
Section 1225-c “Use of mobile telephones”, and Section
1225-d “Use of portable electronic devices” for the application
of the law to the facts of this case.  Since the defendant was
only charged with a violation under Section 1225-d, the

Court will limit its review and discussion as to only a review
of Section 1225-d of the VTL.  

Section 1225-d of the VTL took effect on November 1, 2009,
but was recently amended by the legislature to expand the
definition of what constitutes texting and prohibited actions
by drivers while their vehicles are in motion.  The recent
amendment to Section 1225-d was signed into law on
August 26, 2011 on which day it became effective.  VTL
Section 1225-d was enacted for the purpose of creating a
law that is supposed to deter drivers from the dangers and
distraction that texting while driving has caused.  There are
numerous news reports in the media regarding serious acci-
dents, injuries and fatalities that have occurred over the last
few years resulting from drivers being distracted while
using hand held devices. The Court takes judicial notice of
the serious nature of the problems that have developed as a
result of drivers texting or using hand held devices while
driving and the importance of the potential protection of the
public that this section of the VTL was attempting to
address, and the reasons for which it was enacted.  

Section 1225-d of the VTL says in Section 1 that “Except as
otherwise provided in this section, no person shall operate
a motor vehicle while using any portable electronic device
while such vehicle is in motion”.  In Section 1225-d 2, the
law defines a “Portable Electronic Device” in subsection (a)
thereof, and defines the term “Using” in Subsection (b)
thereof. The term “Using” as defined in Section 1225-d 2
(b)  states that “Using” shall mean holding a portable 
electronic device while viewing, taking or transmitting
images, playing games, or composing, sending, reading,
viewing, accessing, browsing, transmitting, saving or
retrieving e-mail, text messages, or other electronic data”.
Section 1225-d 4 states that “A person who holds a portable
electronic device in a conspicuous manner while operating
a motor vehicle is presumed to be using such device.  The
presumption established by this subdivision is rebuttable by
evidence tending to show that the operator was not using
the device within the meaning of this section.”

The Court notes that Section 1225-c was enacted prior to
the enactment of Section 1225-d.   The Court is also aware
that Section 1225-c (f) states, with regard to use of a cell
phone that: “(f) “Engage in a call” shall mean talking into
or listening on a hand-held mobile telephone, but shall not
include holding a mobile telephone to activate, deactivate or
initiate a function of such telephone.”  However, there is no
such similar section with regard to activation, deactivation
or initiating a function of the telephone in Section 
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1225-d. As such, Section 1225-c permits activation, 
deactivation or initiating a function of the telephone, but
Section 1225-d is silent on this point.

FINDINGS OF THE COURT:
Based upon the testimony presented at trial, the Court finds
that the defendant was stopped at a red light at the intersection
of Hicks Lane, East Shore Road and Station Road heading
westbound onto Hicks Lane having come northbound on
East Shore Road to the point of that intersection. At 
approximately 2:40 pm on January 13, 2012 Officer
Flannelly first observed the defendant, while defendant was
stopped on Hicks Lane, holding a hand held telephone device
in the defendant’s left hand at approximately chest level. 

The Court finds that there was no testimony by the officer
that indicated that the defendant was looking down at the
telephone or operating the phone in any manner after the
defendant began driving when the light turned green when
the vehicle would have been in motion.  The Court finds
that the officer’s testimony described the situation while the
defendant was stopped and that through the defendant’s 
testimony the defendant was stopped at a red traffic light at
the intersection.  The Court finds that the defendant, while
stopped at the traffic light, was viewing the phone and that
the defendant was trying to engage the phone to activate his
Blue Tooth device trying to activate the blue tooth feature.
The court finds through the testimony of both Officer
Flannelly and the defendant, that the defendant was holding
the phone near the steering wheel.  

The court finds that the defendant was operating his motor
vehicle and was driving at the time the ticket was issued,
however, the testimony of the officer concerned what he
observed while the defendant’s car was stopped at the red
traffic light and not while defendant’s vehicle was in
motion. There was no testimony by the officer that indicated
that he observed the defendant looking down at the hand
held device or texting while the vehicle was in motion.  

The court finds that although the defendant was 
driving and operating his motor vehicle at the time of the
incident, he was not “moving” at the time the officer
observing him looking down at the hand held device or
doing something with the hand held device that appeared to
be “texting” while the vehicle was in motion.

The Court notes that there was no evidence or testimony
from either the People or the defendant that introduced cell

phone records of the defendant’s use of his cell phone on the
date, and at the time of the traffic stop, that would support
either the defendant or the People’s position in this case as
to whether or not the defendant was in fact engaged in texting
or was using the phone in a manner prohibited by VTL
Section 1225-d 2 (b) while the vehicle was stopped or in motion.

The Court was not convinced beyond a reasonable doubt
that the defendant was “Using” the hand held device in 
violation of Section 1225-d 2 (b) or that defendant violated
the prohibitions of Section 1225-d 4 because there was no
proof introduced that indicated that the defendant was 
utilizing the hand held device while the vehicle was in
motion.  Although there was proof that the defendant was
driving and operating his motor vehicle, there was no proof
introduced by the People that indicated that the defendant
was driving or operating the vehicle while using the hand
held device, while the vehicle was in motion.

DECISION OF THE COURT:
Based upon the foregoing discussions of the testimony, the
findings, and the law, the Court does not feel that the People
have proven their case beyond a reasonable doubt that the
defendant was texting in violation of the applicable sections
of VTL Section 1225-d while the vehicle was in motion.
Accordingly, the Court hereby acquits the defendant of the
charge of violating VTL Section 1225-d as charged in
Simplified Traffic Information # BD2103522.  As a result
the ticket is hereby DISMISSED.

SO ORDERED
June ___, 2012
Gary C. Granoff, Village Justice
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_____  1.  Small claims court is specifically designated to resolve legal disputes involving an amount of money that
is not in excess of $3000.

_____  2.  The emphasis on informality means that there are no rules that govern small claims court.

_____  3.  If a plaintiff does not appear at the initial hearing of a small claim, the case can be dismissed.

_____  4.  The inquest held when the defendant fails to appear for the small claims hearing is a “one-sided” trial.

_____  5.  As long as the plaintiff meets the burden of establishing a prima facie case, some first hand 
confirmation of the facts may be all he needs to present to secure a default judgement.

_____  6.  If a plaintiff does not produce itemized bills or invoices, the court may dismiss a small claims action
based on the failure of the plaintiff to establish damages.

_____  7.  At the inquest, the judge may ascertain that the plaintiff is not entitled to all of the damages which he 
is claiming.

_____  8.  The standard in a small claims action is justice administered according to the rules of substantive law
in a fair manner and that is called a preponderance of the evidence.

_____  9.  At the inquest, the plaintiff may choose to offer witnesses to establish his claim.

_____  10.  Once a default has been entered, it is the court’s duty to collect on the judgement.

_____  Bonus  It is permissible for Judge Renzi, who issued a default judgement in a small claims case, to re-open
said case after the defendant, via a motion to vacate, alerts him to the fact that he has meritorious
defense and further that he was involved in a fatal motor vehicle accident on his way to the hearing.

Quiz by Hon. Richard M. Parker. Please direct questions or inquiries to Judge Parker at rmparker@nycourts.gov

Quiz of the Month This month’s quiz questions are drawn from “What Must Be Done Before a
Default Judgement is Granted?” by Katrina Wexler which is found in the Core B
training manual, “Life Cycle of a Small Claim”.        Answer T or F.



Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 

New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The

NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That

means violators may participate in the NYSP driver improvement program from any computer with an internet

Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the

integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven

curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two

parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,

there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000

people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in

motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the

NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per

year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of

Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace

productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs

and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3

percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

                
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com  www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 

 
NYSP Affiliations include: 

ounty Legislators and Supervisors (CLA ounties

deration of New York Insurance Professionals (FNYIP rk Federation of Professional Health Educators

(NYSFP ict Council 37 (DC3 vice Employees Association (CSEA) ls Administrators

Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in

35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you



163 Delaware Avenue, Suite 108
Delmar, New York 12054

  
      Leaders in Service & Training since 1974 

 

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive 

driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts, 

probation departments and individuals.  

 

Court Diversion – Awareness Programs 
Our programs/workshops can be used as a sentencing alternative or court avoidance tool. In addition 

employers can use our training materials as a valuable in-house employee training and development 

program. 

 
Theft/Consumer Awareness Workshop (Adults & Youth): 

Instructor led 4-6-8 hour class. Completion certificate available 

 

Anger Awareness Workshop Level 1 (Adults & Youth): 

Instructor led 6-8-16 hour class. Completion certificate available 

 

Alcohol/Drug Awareness Education Program (Adults only) 

Focus:  Important information on alcohol and other drugs .Instructor 

led 8 hour class. Completion certificate available 

 

 

Civic Responsibility Life Skills Program (Adults Only): 

Focus: Personal Choices; Values; Action Planning & more 

Instructor led 6 hour workshop. Completion certificate available 

 

Youth Success Workshop (Youth Only) 

Focus: Peer Pressure, Self-Image, Goal Planning & more 

Instructor led 4 hour workshop. Completion certificate available 

 

 

6 Hour Defensive Driving Classes 
(Available online or classroom) 

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 

traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 

Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up to 4 

points on their license (if applicable) and certificate is good for 3 years. 

 

For more information visit our website WWW.NTSI.COM or contact us at 
1.800.733.6874, email at ntsine@ntsi.com  or fax us at 718.720.7021 

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314 




