
The Magistrate is a Publication of The New York State Magistrates Association June 2011 Vol 51 No 2



One Time Upgrade Fee $495

Track and Report ‘Voided Transactions’
Transaction Based Record Locking

Monthly Security Check Reports
Annual Board Auditing Reports
Enhanced Password Security

Uncollected Fine Reports
Secure Receipt Numbers

Bail Aging & Tracking
Cash Drawer Support

Audit Assistance
- and more -

Call now for more information on the CourtRoom Program

Security Management Module

The CourtRoom Program (585) 264-9240
Service Education, Inc. www.nyCourts.us
790 Canning Parkway, Suite 1 The Leader in Court Automation
Victor, NY 14564 Since 1987



DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT
§100.4  A Judge shall so Conduct the Judge’s Extra-Judicial Activities as to Minimize the Risk of Conflict
with Judicial Obligations.
(D)  Financial Activities

(5) A judge shall not accept, and shall urge members of the judge’s family residing in the judge’s
household not to accept, a gift, bequest, favor or loan from anyone except:

(b) a gift, award or benefit incident to the business, profession or other separate activity of 
a spouse or other family member of a judge residing in the judge’s household, including gifts, awards 
and benefits for the use of both the spouse or other family members and the judge (as spouse or family
member), provided the gift, award or benefit could not reasonably be perceived as intended to influence
the judge in the performance of judicial duties;
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I
n addition to the snow
melting, much has transpired
in the three months which

have passed since I wrote my
previous message. Along with
frequently speaking and attending
meetings throughout the State
(NYS by the way, is huge!)
and surviving several more
interviews by the press, I
accepted an invitation to
attend Chief Judge Jonathan

Lipman’s State of the Judiciary Address in the Court of
Appeals.  It was an impressive event.

Those of you who check our website (NYSMA.net.)
regularly are likely already aware of one of the more 
positive newsworthy topics.  I had received notification
that, due to the severe budget cuts OCA was facing, it
would be necessary to suspend the Justice Court
Assistance Program (JCAP) grants for the coming year.
These grants had previously been funded in the amount
of $5 million annually.

At the request of NYSMA’s Executive Committee, I
wrote a letter objecting to the one year suspension of
JCAP and requested a partial reinstatement. Thankfully,
I was notified that they had decided not to suspend the
JCAP grants, rather it would be partially restored for the
2011 -2012 fiscal year, at 50% or $2.5 million. My letter
to Chief Administrative Judge, Hon. Ann Pfau and Judge
Pfau’s letter in response both appear in this issue of 
The Magistrate. 

In my previous message to you, I explained that I had
created a committee, chaired by New York State
Magistrates Association’s Vice President, Hon. David A.
Murante, to study the reports by both the New York
County Lawyers’ Association (NYCLA) and the New York
State Bar Association relating to how the New York State
Commission on Judicial Conduct should either be
restructured or how it’s procedures need to be amended.  

Following Judge Murante’s report, NYSMA’s Executive
Committee voted unanimously in support of all the 
recommendations of the New York County Lawyers
Association published in their Report on the New York

State Commission on Judicial Conduct, which was
approved by the NYCLA Board of Directors on September
14, 2009. 

Accordingly, on March 22nd, I wrote a letter to Judge
DeGrasse, the NY State Bar Association’s Judicial Section
Chair, to advise him of our position and request the Bar
Association’s consideration thereof as they solidify their
own position concerning their recommendations on the
restructure of, or changes in the operations of, The New
York State Commission on Judicial Conduct. This letter
also appears in this issue of The Magistrate.

On April 2nd, NYSMA Director and member of the
New York State Bar Association’s House of Delegates Hon.
Harold Bauman, presented NYSMA’s position on the Bar
Association’s proposed changes to the Code of Judicial
Conduct to the House of Delegates. NYSMA has been
strenuously opposing several of the proposed changes for
a year and a half. A summary of NYSMA’s involvement
and the positive outcome of Judge Bauman’s presentation
also appears in this issue of The Magistrate. 

On April 13th, I attended a meeting requested by the
Chief Administrative Judge, Hon. Ann Pfau. In addition to
Judge Pfau, Deputy Chief Administrative Judge for Courts
Outside New York City, Hon. Michael V. Coccoma and
OCA’s Chief of Operations, Ronald Younkins were in
attendance.  I was accompanied by NYSMA’s immediate
Past President and current Action Plan Committee Chair,
Hon. Edward G. Van Der Water, our President Elect, Hon.
Peter D. Barlet and our Executive Director, Hon. Tanja Sirago.

Throughout the meeting, Judge Pfau expressed her
support of both the Town and Village Court system and the
Action Plan, while stressing that further implementation
of open Action Plan initiatives would be subject to 
limitations caused by OCA’s current budget woes. Judge
Pfau stated that, within both budget constraints and 
legislation prerogatives, it is her intention to proceed
with all unfulfilled Action Plan initiatives with a single
exception: In as much as OCA is closing the Judicial
Institute as a necessary cost saving measure, they are no
longer supporting the creation of a separate Justice Court
Institute as proposed in the Action Plan.

PRESIDENT’S MESSAGE
Hon. 

H. John Kramer
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I would like to take a moment to acknowledge 
both Judge Pfau and Judge Coccoma. They have been
extremely cooperative throughout my term as your
President. Not only do they respond quickly to my 
telephone calls, e-mails and letters, but they further take
the initiative to inform me of issues of which we might
otherwise be unaware.  Although I was a bit apprehensive
when my presidency began, I have come to feel that OCA
is finally viewing the Town and Village Courts as partners
in the Unified Court System. Thank you Judge Pfau and
Judge Coccoma!

On May 4th, Hon. Harold Bauman, Chairman of
NYSMA’s Legislative Committee accompanied by various
other NYSMA representatives, traveled to the Capital 
and met with various Senators and Assemblypersons to
promote NYSMA’s legislative agenda.  Judge Bauman has
prepared a brief summary of their visit, which has been
published in this issue of The Magistrate.  

Spoiler alert.  The following four paragraphs are being
repeated from my March message.

We’re always eager to receive applications from our
members who feel they would have the necessary time
and skills to contribute to our Association by serving as
NYSMA directors. The duties are pretty well described on

our website, NYSMA.net. An application form can be
found within this issue of The Magistrate. 

If you are a currently sitting Town or Village Justice
who has completed 20 or more years of service as a Town
or Village Justice,  not necessarily continuous service,
you are likely eligible for a service pin under NYSMA’s
Service Pin Recognition Program. This program is also
explained on our website (NYSMA.net.) and, once again,
an application form can be found within this issue of The
Magistrate. Previous recipients are on record and need
not re-apply. To reiterate, this program is not available to
retired judges!  

Our office has moved to 163 Delaware Avenue in Delmar.
All telephone and fax numbers remain unchanged. Call or
e-mail us at nysma@juno.com if you feel we can assist
you or to ask any questions. Our website (NYSMA.net)
also may contain the information you are seeking.

Our 102nd annual conference will be held at the
Sheraton of Niagara (formerly the Crowne Plaza Hotel) in
Niagara Falls September 25 through September 28, 2011.
I’m looking forward to interacting with many of you there.

Have a great Summer season.

President’s Message Cont…
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Highlights of the March 19th Executive Committee Meeting
held at the Hyatt Place, Malta, NY are presented for
your information.

President H. John Kramer welcomed all attendees to the Hyatt
Place meeting site. He noted his many County Magistrates
Association visits. He reported on our 2011 Legislative Agenda
meeting on December 9th with Judge Coccoma as well as a 
conference call requested by Judge Coccoma with the NYSMA
Officers on March 2nd regarding the States Judiciary Budget. 

Four facilities for future conference sites have been selected to
do a presentation at the June Executive Committee meeting;
they are the High Peaks Resort in Lake Placid, the Desmond
Hotel and Conference Center in Albany, the Sheraton Syracuse
University Hotel in Syracuse and the Villa Roma Resort &
Conference Center in Callicoon. Discussion was held regarding

Judge Bauman’s upcoming presentation on behalf of NYSMA
regarding the proposed rules of Judicial Conduct before the
House of Delegates and State Bar on April 2, 2011. NYSMA had
submitted a set of proposals in connection with interests that
concern town and village justices to them for consideration.
Judge Gideon reported on the consolidation of Montague,
Harrisburg and Pinckney in Lewis County. They currently have
an Inter-Municipal Agreement where they are sharing one 
facility. Judge Graber presented spiral bound legislative 
reference guides for the UPM/ABC bills that are part of our 2011
Legislative Agenda. Judge Van Der Water reported that Ulster
County had applied for and received funds to do a study regarding
consolidation; the Bar Association and League of Women Voters
are sponsoring a panel to present their findings on March 22nd.   

The next Executive Committee meeting will be held at the 
Villa Roma Resort & Conference Center in Callicoon on June
18, 2011.

Executive Committee Highlights

After months in the planning stage, the Legislative
Committee met with seven members of the New York
State Legislature to discuss and promote various pieces of

legislation of importance to Village and Town Justices.
Attending were President Elect Hon. Peter Barlet, First 
Vice President Hon. Gary Graber, Executive Director Hon.
Tanja Sirago, Director Hon. Tom Schroeder, Director/ Legislative
Chairman Hon. Harold Bauman and Chief Deputy Gordon Dibble
of the Genesee County Sheriffs Dept. Also in attendance was
Marc Bloustein OCA Legislative Counsel and Liz Carr OCA
Principal Court Analyst.

We met individually with Senators and Assembly persons 
from Judicial Committees and Codes Committees as well as
other Legislators who were in a position to assist us with our
legislative agenda.

We also thanked each Legislator for restoring J-CAP funding and
advised them how important this was to the efficient functioning
of our courts.

Judge Graber then presented the Legislators with materials to
support supplementing the Alcohol Beverage and Control Law
and Penal Law to include penalties for sentencing violations.
His extensive efforts were not lost on the lawmakers.

Then at last came the Judicial Assault Bill. Judge Bauman spoke
on behalf of the Committee as a Judge and as a victim of assault
in the courtroom. Through our prior efforts the Legislation has
passed the Senate and is awaiting action in the Assembly. A call

to your Assembly person would certainly be in order at this
time. He explained that we are on the front line of law and order
and deserve the protection afforded to bus drivers, ticket takers
and train conductors.

The Bill would increase an assault on a judge to that of a Class
C felony from a Class A misdemeanor.

NYSMA and its Legislation Committee would like to thank 
Marc Bloustein for his courtesy, guidance and advice.

Making NYSMA Work For Us

L to R Front Row: Hon. Tanja Sirago, Liz Carr

Back Row: Hon. Peter Barlet, Hon. Harold Bauman, Hon. Tom Schroeder, 
Hon. Gary Graber, Chief Deputy Gordon Dibble & Marc Bloustein
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Ethics Rules

Section 100.4 of the Rules of the Chief Administrator
allows judges to “speak, write, lecture, teach and participate
in other activities concerning the law, the legal system
and the administration of justice” so long as “the judge
does not cause doubt on the capacity to decide impartially
any issue that may come before him or her.”  

Our town and village courts are all too often the most
unexamined and least discussed part of local government.
Certainly town and village boards dutifully audit our
books each year.  Once in a while, a mayor or town 
supervisor will answer a phone call from an irate plaintiff
or defendant.  Most of the time, however, our town or 
village governments give no thought to what our courts
purpose is, or role of town and village justices.  

Recently in Ulster County, where my town court 
is located, a report to the County government and 
participating towns attempted to fill that void.  It claimed
that town and village justice courts serve a revenue 
function and should also be paying for County expenses
for “services” provided to town and village courts.  The
report went so far as classifying our courts into two 
categories - solvent or insolvent, based upon “revenue”
subtracted from estimated town expenses. The report
gave only lip service to our role as an independent 
judiciary.  Public comments by justices on the report
were able to refocus the discussion away from fines and
revenue and centered it correctly on individual agency
actions that could be taken to reduce their costs – with-
out interfering with our independence.

Court as Revenue Sources

Town and village justices cannot allow revenue 
concerns influence our decision making in the 
imposition of fines or the disposition of a case. The 
recent censure of former Justice Paul Herrmann is one
Commission decision worth reciting to any public 
official who approaches you to discuss “revenue” from
your court.

In 2009, the State Commission on Judicial Conduct 
censured an attorney village justice for refusing to accept
a plea bargain because it did not bring in enough revenue
for village police costs, and also for his public comments
regarding the case. After the court hearing where he
rejected the plea bargain, Justice Herrmann was interviewed
by a local newspaper.  He stated to the newspaper:

“It is a village court; it has to pay for itself .
. .   The burden shouldn’t be on land taxes – it’s
a village court, and it has a revenue function.
We wouldn’t be levying fines otherwise.”

Adirondack Daily Enterprise, September 27, 2006

(http://www.adirondackdailyenterprise.com/page/con-
tent.detail/id/506710/Judge-on-the-stand.html)

In addition to the above, Justice Herrmann nominated
a candidate during a political caucus.  The Commission
censured Justice Herrmann and reaffirmed that our 
primary function as justices is to apply the law in each
case in a fair and impartial manner - not to generate 
revenue.   The Commission also stated that “Defendants
and the public should never have to wonder if a high
fine was imposed, even in part, to increase local revenues.”

According to newspaper accounts, Justice Herrmann
was not reelected and cited the censure as one of factors
in his failed reelection bid. (Adirondack Daily Enterprise,
March 17, 2010)

http://www.adirondackdailyenterprise.com/page/con-
tent.detail/id/511854/Republicans-win-both-Saranac-
Lake-justice-seats—update-.html?nav=5008

Ulster County

In 2008, Ulster County received a grant from 
New York State Department of State to provide funding
for reports on governmental efficiencies/shared services

In Defense of Ourselves an Open Letter to Town and Village

Justices in New York State     Submitted By Hon. Timothy E. Cox*, Town Justice, Town of Olive, Ulster Co.

* BA, SUNY Plattsburgh (Political Science & Criminal Justice) JD, Pace University School of Law
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with Towns in three areas – Highways, Economic
Development, and Courts.  Thirteen municipalities in the
County, but not my own town, agreed to participate in
these studies.  A copy of the final Court Report is 
available here:

http://www.co.ulster.ny.us/municipalities/Final%20Judici
al%20Study%207-14.pdf

Prior to its completion, the report’s authors inter-
viewed numerous “stakeholders.”  In addition to justices
and their clerks, the report authors also interviewed the
District Attorney, the Public Defender, County Sheriff,
and numerous town supervisors.   Several justices that I
spoke with said they were not aware that the report
would focus on revenue, rather than on opportunities to
share some services with a neighboring town.  All who
were interviewed provided their own opinions on a 
myriad of issues that had little or nothing to do with
shared municipal services – from State police plea 
bargaining policy concerns, to abilities of non-attorney
justices and advocating for district or regional 
criminal courts.

The report itself overstated town board oversight and
advocated for even greater involvement.  Some of the
report’s statements of law or fact were entirely incorrect
– such as a town board may change a judge’s salary 
(subject to contract terms) or alter security arrangements
in the court without any direct approval, that all plea 
bargain fines are kept by a town, or that off hours 
arraignments weren’t necessary because non-appearances
are rare.  The report also recited aforementioned 
concerns against non-attorney justices, including that
some non-attorney justices are not capable of handling
complex criminal matters.  Of course, no factual data was
given to back up the assumptions of the unnamed stake-
holders who made these claims.

In addition to all the above, the report also divided
town courts in Ulster County into two categories –
Solvent and Insolvent.  The report summarized the cost
of “County services” to town courts – including the district
attorney, public defender, and sheriff’s department
(through transportation of prisoners).  Those costs were
included in a table on solvency as well.  In short, the
report directly implied that town courts through fines
imposed upon defendants had to cover the costs of not
only their budget, but the budget of various county 
agencies which regularly appear at the court.

Panel

Since I would not be talking about any pending cases,
I accepted an invitation to be on a public panel at a local
university to respond to the report.  With the help of the
State Magistrates Association, we were successful in
changing some of the focus of the conversation at the
panel, away from a focus on court “revenue” and more
toward simple cost savings measures by each involved
agency, both  individually and collectively, and possible
amendments to existing State law.  We also made sure
that everyone present understood that our town and 
village courts, are courts. We are a separate and 
independent branch of government, and our impartiality
when setting fines cannot be influenced by anyone’s 
concerns about revenue.
Conclusion

Numerous elected and public officials have disparate
views of the purpose of town and village courts.  Some
town supervisors look upon us solely as a revenue source
and County governments can see us as a drain on 
law enforcement resources in tight budget times – from
high gas prices increasing a Sheriff’s department 
transportation costs, to a District Attorney and Public
Defender struggling find enough funds to continue
staffing levels to support full coverage of town and village
courts. Certainly costs are a concern of all public 
officials, including town and village justices. 

However, nowhere in those viewpoints is there any
recognition that our courts don’t exist to be a revenue
source but rather our sole purpose is to fairly and 
impartially decide cases.  As publicly elected officials who
have sworn to uphold the U.S. and New York State
Constitutions, when public discourse on town and village
courts is underway, I believe it is our responsibility to
ensure that everyone involved recognizes that our sole
responsibility is to those cases and parties that come
before us – to ensure that the government does prove
guilt beyond a reasonable doubt before we take away a
defendant’s liberty.  If we don’t remind everyone of our
courts’ true purpose, no one else will.

In Defense of Ourselves Cont…
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In a world where Justices are held to the highest 
standard, it is imperative that they maintain effective
controls over their fiscal responsibility in their courts.

According to the “Handbook for the Town and Village
Justices”, prepared by the Office of the State
Comptroller, it is the responsibility of the Justices to
ensure timely deposit of all funds collected, reconcile
Court collections to corresponding liabilities, and report
Court transactions to the State Justice Court Fund
(“JCF”) in a timely manner.  Justices are accountable for
the money received by their Court even if that money
was received by personnel under their supervision.  It is
the responsibility of the Justice to see that internal 
controls are in place and working effectively, which
includes monitoring work performed by Court personnel. 

Bowers and Company CPAs, PLLC recently had the 
privilege of speaking in front of the Onondaga County
Magistrates Association. The presentation included the
following recommendations, which are included in the
Handbook, to help ensure Justice Courts comply with
their fiscal responsibilities:

ACCOUNTING PROCESS AND RECORDS

• Justices are required to reconcile their cash books
and bank balances at the end of each month. Any
reconciling items should be properly supported.

• Justices are required to issue acceptable receipt
forms to acknowledge collection of all funds paid to
the court. These receipt forms should be pre-
numbered and in at least duplicate form. When
acquiring pre-printed forms from vendors, justices
should keep an inventory record of the receipt 
numbers acquired, and account for those forms uti-
lized and remaining on hand. 

• Pre-printed forms should contain sufficient information
to identify the court, the method of payment 
and other information to properly account for the
funds collected.

• Funds received by the Court should be reconciled
with the supporting case file information and the
financial information shown in the cash book. This
means that the funds collected should agree with:

¤ The duplicate receipt forms issued for those
collections.

¤ The receipt amounts recorded in the cash
receipts section of the cash book.

¤ The deposit made from those same collections.
¤ The applicable case files.

• All money received MUST be deposited within 72

hours of collection, exclusive of Sundays and holidays.

• All disbursement of court funds should be made by
check signed by the Justice. Checks should:

¤ Be pre-numbered.
¤ Be issued in consecutive numerical sequence.
¤ Contain sufficient information to identify the

court, payee, amount, and purpose of payment.
¤ All unissued checks should be inventoried and

accounted for.

RECONCILING CASH BOOK BALANCES WITH ADJUSTED BANK BALANCES

• The first step in reconciling the accounting records
is to prepare a monthly cash summary. The cash
summary should summarize the receipt and 
disbursement activity for the month and classify
them in the applicable categories. The form shows
the existing balance from the preceding month,
adds receipts for the current month, deducts 
disbursements for the current month and computes
new balance as of the end of the current month. 

• The next step in reconciling is to reconcile your
bank account to your cash summary, these amounts
should always agree. If they do not agree, the 
discrepancies should be immediately investigated.

ANNUAL AUDIT REQUIREMENT

• Every town and village justice is required to present
his/her records and docket at least once a year to
the town or village to be examined by the auditing
board or official, or by a certified public accountant.

• Board members will expect to find the following
minimum records (either manual or computerized)
being maintained by court personnel required to
receive and disburse moneys:

¤ Cash receipts records and supporting documents.
¤ Cash disbursement records and supporting

documents.
¤ Bank statements and supporting documents.
¤ Monthly reconciliations of cash book balances

and bank balances.
¤ Reports to applicable governmental agencies.

RECORD OF BAIL

• The receipt and processing of bail can involve 
significant amounts for any town or village court.  In
some instances, specific bail amounts can remain
with the court for long periods of time. Consequently,
it is essential that each justice maintain a record of
all bail. 

The Fiscal Responsibility of the Justice Court
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• If the justice does not use a computerized system
that produces a current and complete list of all bail
held at any specific point in time, the justice should
maintain a supplemental record to provide that
information. The receipt and disposition of bail
should be recorded in the supplemental record of
bail promptly after the transactions occur to ensure
that the record is complete and up-to-date.

SEI SYSTEM

• SEI System allows for inputting of case files and fine
amounts as well as payments on fines. Generates
monthly Audit Control report required by New 
York State.

• Bail reports can be generated to determine what bail
is outstanding each month.

• Generates payment due reports to show what fine
money has not been collected to ensure their
license is suspended.

SUGGESTED INTERNAL CONTROL STRUCTURE

• Internal controls are designed to safeguard assets
and help or detect losses from employee dishonesty
or error. A fundamental concept in a good system of

internal control is the segregation of duties. There
should be segregation of duties between the record-
keeping (e.g. preparing case files, recording cash
receipts in system), custody of the cash (e.g. receiving
cash from defendant) and reconciliation of the 
cash account.

• A certified public accountant can recommend a
structure based upon the size and complexity of the
Justice Court system.  

These recommendations can help the Justice Courts
make sure they are in compliance with their fiscal
responsibility as required by the Office of the State
Comptroller’s Office. Also, if these recommendations are
employed properly, they can mitigate the Justice’s risk
over their Court, thereby leaving them less vulnerable to
public scrutiny.

Those with questions, please feel free to contact the
author of this article; 

Nicole Crosby, CPA
Bowers and Company CPA’s PLLC
Email - nmc@bcpllc.com
Phone - (315) 234-1100 x 156

DMV Unveils Redesigned SMA Plate

T
he verdict is in: the redesigned New York State
Magistrates Association custom license plate is a
winner! The New York State Department of Motor

Vehicles recently made the updated plate available to
members statewide.

The new version  of the plate features an update to the
SMA seal on the left side of the
plate. Like the previous design,
the new seal depicts New York
State on a dark blue circular
background and the Scales of
Justice superimposed over it,
with the name New York State
Magistrates Association in blue
letters on a white border 
surrounding it.

The new design, which was developed by DMV’s talented
team of graphic artists and approved by the SMA, has the
scales in gold and a brighter blue background behind the
image of New York State. The new design makes the seal
not only visually appealing, but easier to see as well.

The SMA plate is available for passenger class vehicles
only through the DMV’s Custom Plate unit by calling
(518) 402-4838.

Those who have the previous SMA plate can upgrade to
the new one for a fee of $28.75 (the $25 plate fee plus a
$3.75 document fee). SMA members who do not currently

have the custom plate can purchase
one for an initial fee of $60. The annual
fee is $31.25, which is in addition to
the standard registration renewal fee.

In addition to being available for 
passenger class vehicles, the SMA
plate is also available with the
International Symbol of Access (ISA)
for any registrant with a disability who

qualifies. Those individuals with a qualifying disability
must contact Custom Plates Unit at (518) 402-4838
before submitting his/her application.

It’s an open and shut case: every member should get the
newest SMA custom plate!

The Fiscal Responsibility Cont…
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Avoiding The Appearance of Impropriety: A
Criticized But Important Ethics Standard by Gerald Stern *

Introduction
In the prior volume of The Magistrate, I covered 

reasons why some rules are specific and clear-cut while
others are somewhat more general.  This article focuses
on the appearance of impropriety and how it has been
used in judicial disciplinary cases. 

Avoiding The Appearance of Impropriety: The
Imprecise But Essential Rule

Section 100.2 states: “A judge shall avoid impropriety
and the appearance of impropriety in all of the judge’s
activities.”

The rationale behind many answers to ethics ques-
tions often turns on whether the conduct would convey
an appearance of impropriety.  May a judge preside over
the case of a lawyer who is presently representing the
judge? The great majority of judges would realize that
although the rules do not specifically cover that situation,
a judge’s impartiality could be called into question if 
the judge presided over the judge’s lawyer’s cases. The
disqualification rule sets forth some specific situations
that call for disqualification, but in recognition that there
are many situations that cannot be covered specifically,
the rule prohibits a judge from presiding when the judge’s
impartiality might reasonably be questioned.  

The Advisory Committee on Judicial Ethics has 
consistently advised judges not to preside over their 
current lawyers’ cases, and the Commission on Judicial
Conduct recently censured a full-time judge for doing so. 

Whether a judge may preside over his or her former
attorney’s case is a more complex issue. The Advisory
Committee has advised judges that they may preside
when sufficient time has elapsed since the end of the
attorney-client relationship.  The Committee has advised
judges not to preside if their former attorneys appear
within two years of the time the representation ended.
But the Committee has also advised judges to disclose the
prior relationship even beyond two years. Of course,
when a judge is permitted to preside, he or she may do so
only when the judge believes that he or she can be 
impartial and after the judge has made full disclosure of
the prior relationship.  The party who is not represented
by the judge’s former lawyer may have a strong, negative
reaction to the judge presiding. And the judge should give
consideration to such objections. 

Presiding over a case in which the judge’s friend or
former lawyer appears on behalf of a party may raise an
appearance of bias, which is one example of how the
appearance of impropriety comes into play in judicial ethics.

The New York State Court of Appeals
The Court of Appeals, as the state’s highest court,

may have the final word on whether a particular judge
has engaged in misconduct.  At the request of a judge 
facing public discipline, the Court of Appeals will review
the Commission determination. The Court has rendered
numerous decisions upholding the importance of an
appearance-of-impropriety standard. Let’s consider some.

Matter of Spector, 47 NY2d 462 (1979) was the first
case to be considered by the Court after the Commission
was established. The case concerned Supreme Court
Justice Spector who had appointed the sons of two other
judges while those judges were appointing Justice
Spector’s son.  The ethics rules prohibit the judges from
appointing their own relatives, and one question before
the Court was whether the judges had tried to circum-
vent the prohibition by appointing each other’s sons.  If
so, would it be improper? There was no direct proof that
they had made such an agreement.  

What made the Court’s decision more interesting was
that one of the judges of the Court of Appeals believed
that the appearance-of-impropriety standard was vague,
and he dissented on that basis. He also stated that
because the practice happens routinely, the judge should
be spared from discipline.  

The majority opinion in the Spector case, which 
represents the law today in New York, stated that the
basis for disciplining Justice Spector was the appearance
that the judges had engaged in an intentional plan to 
circumvent the rule that the judge could not appoint his
own son.

The dissent was based on the view that in the absence
of a breach of a substantive section of the rules, the
“appearance of impropriety” is too vague and too subjective
to merit criticism of a judge. The majority concluded 
that the high standards expected of judges support the
importance of the appearance-of-impropriety standard.
The majority’s view was followed in subsequent cases.

In Matter of Cohen,  74 NY2d 272 (1989),  a Supreme

*Gerald Stern served as Director of Administration of the Courts in the First Judicial Department and then as Counsel to the State
Commission on Judicial Conduct from 1974 to 2004. He served as Special Counsel to the Judicial Institute from May 2004 to May 2011.
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Continued on page 12

Court Judge was removed for his conduct as a Civil Court
Judge. The judge had borrowed money at favorable loan
rates from a credit union that the judge had designated as
a depository for infants’ settlement funds. The judge 
designated the credit union in 56 cases to hold the
infants’ funds. Being named as a depository was an 
excellent source for the credit union’s business. The 
credit union must have been thrilled to receive the business.

The judge initially had borrowed money from the
credit union at rates available to the credit union members,
but after the judge increased the business of the credit
union, the judge received below-market loan rates on his
personal loans. Some loans were interest-free.  Did the
judge get a great deal because of what he had done for the
credit union in his official capacity or, as the judge
alleged, was it because the judge had an excellent record
of repaying prior loans?  The question was whether the
Commission’s disciplinary sanction would have to be
based on direct proof that the judge’s motivation in
appointing the credit union to hold the infants’ funds was
based on the favorable loans the judge was receiving.   

The Court stated that the conduct conveyed the
appearance that the favorable loan rates were the result
of a quid pro quo – an understanding between the credit
union and the judge that the judge would be rewarded for
appointing the credit union as a depository for settlement
funds. Even if there was no proof that he made the
appointments because of the favorable loan rates he was
receiving, there was an appearance created that that is
why he designated the credit union 56 times.  

Indeed, the judge was acquitted of a crime on the
same facts since in a criminal proceeding there had to be
more direct proof of a quid pro quo.  But in a disciplinary
proceeding in which a judge had to abide by high stan-
dards, no such proof needed to be shown. The judge’s
conduct was wrong because the judge “acted as if his
decisions could be influenced by personal gain” (the
interest he did not have to pay on the loans). 74 NY2d at 278.

The Court of Appeals concluded in Matter of Sardino,
58 NY2d 286, 291 (1983) that a city court judge who
treated defendants at arraignment as though they were
guilty of the crimes charged,  and said so at times, 
conveyed the impression that “he was predisposed
against those defendants who appeared before him if not
defendants generally.” He claimed he was not biased.  But
that defense was irrelevant.  What mattered was that he
conveyed the appearance that he was biased. 

In Matter of Schiff, 83 NY2d 689 (1994), the Court
disciplined a village court judge for, among other acts,
deciding a motion while stating that he was retaliating
against the losing party’s attorney.  The Court stated that

it did not matter whether the decision was based on the
merits, as the judge claimed. He had “created the impression
that he was using his judicial office to retaliate, and thus
failed to avoid the appearance of impropriety.”  83 NY2d
at 694.  

The Court observed: 

Whether petitioner actually decided the plaintiff’s
motion on the merits in that case – as he contends
– is largely irrelevant to the charge, because the
harm incured when he indicated he would use
his judicial office to satisfy a personal vendetta, a
classic instance in which ‘an appearance of
impropriety is no less to be condemned than 
the impropriety itself.’ [The Court cited other
decisions making that same point].

The judge had also made adverse comments about a
minority population in his town, which did not help his
plea to be retained as a judge.  It was a case of a double
appearance of impropriety.

In Matter of Cerbone, 2 NY3d 479 (2004), a  town
court judge had a protracted, hostile relationship with
the county’s District Attorney and was not shy about
making that known during court sessions.  He blamed the
District Attorney for complaining about him to the
Commission on Judicial Conduct and for tapping his 
telephones. He recused himself in four shoplifting cases
as an apparent protest because the District Attorney had
failed to prosecute village employees for their alleged 
private use of village computers. As a result of the
recusals, the cases were reassigned, creating a one-month
delay in the shoplifting cases. The Court stated that a
judge “must act and appear to act as an impartial arbiter
serving the public interest, not someone with an axe to
grind” (2 NY3d at 485). 

Disciplinary Cases That Were Not Reviewed by The
Court of Appeals

The Commission has disciplined other judges for 
conduct that conveyed the appearance of impropriety.
These judges did not seek review in the Court of Appeals. 

A judge sentenced a defendant to a conditional 
discharge and then entered into an agreement to sell
property that was owned by the family of the defendant.
Whether the judge’s sentence of the defendant had any
bearing on his obtaining the contract to sell the property
was not the point. It would appear to the public as though
there was such a connection and for that reason the judge
should not have accepted the business arrangement.
Matter of V, Commission Determination, August 17, 2005.
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A judge visited a food-mart to discuss court 
procedures in bad check cases. The food-mart had cases
before the court. While discussing procedures, the judge
mentioned that his daughter needed a job. She was hired
by the food-mart. Regardless of his actual intent, he 
conveyed the appearance that he was trading on his 
judicial office to benefit his daughter.  Matter of P,
Commission Determination, August 17, 2005. 

Following an arraignment, a judge took a female
defendant to his home. Regardless whether anything
untoward happened there, the judge compromised his
impartiality.  Matter of P, Commission Determination,
Sept. 7, 2005. Years earlier, a full-time judge took a 
defendant home, and although it was clear from the 
facts that his intentions were not dishonorable, the
Commission concluded that the judge was responsible for
the news reports of “salacious innuendo” that resulted
from his conduct.  Matter of F, Determination, June 25, 1981.

When stopped by the police, a judge handed the 
officer both his driver’s license (as requested) and his
judicial identification (which was not requested).  Even if
the judge provided his court identification to confirm his
identity as a driver (which is quite doubtful), he conveyed
the appearance that he was seeking special consideration
because of his judicial status. Matter of W, Commission
Determination, Oct 1, 2002.

In a heated discussion with a retail dealer of 
snowmobiles, the customer stated that he was a judge.
There was one inescapable conclusion that led to a 
disciplinary sanction: the customer created the 
appearance that he was attempting to lend the prestige of
judicial office to advance his personal position with the
retail seller. Matter of D, Commission Determination,
May 18, 2004. 

A full-time judge presided over cases in which parties
were represented by a lawyer with whom the judge had 
a romantic relationship.  Regardless of the judge’s 
actual belief that he could be impartial, under those 
circumstances the judge conveyed the impression that 
he could not be impartial and his disqualification in 
those cases was required. Matter of D, Commission
Determination, Nov. 19, 2001.

A full-time judge appointed her personal accountant
as a fiduciary in cases before the judge.  During that 
period, the accountant failed to send bills for the tax work
she had done for the judge. Of course, the accountant was
paid for her official services as a fiduciary. The
Commission found that by not paying the accountant for
the personal services, the judge conveyed the impression
that payment for serving as a fiduciary covered the work
done on the judge’s tax returns. Matter of L, Commission
Determination, Nov. 5, 2003.

Remarkably, after the judge was censured for the
above misconduct, the same judge was again disciplined
(but not removed from office) for conveying the appearance
of impropriety — this time for socializing with a litigant
while his case was pending before her. The Commission
stated that “even if the judge had scrupulously avoided
discussing the merits of [the litigant’s] case during their
private conversations, the appearance of impropriety
would be inevitable.” 

The judge and the litigant were friends; they socialized,
had been to each other’s homes, exchanged gifts, dined
together, and “had at least one joint family gathering
together.” The judge also appointed the litigant to a 
lucrative guardianship during the same period. She ruled
in his favor for sanctions against one of the litigant’s
adversaries. The Commission concluded that her rulings
in his favor “raise a suspicion that she was influenced by
personal considerations.” Matter of L, Commission
Determination, March 18, 2005 [Commission censure].

In the 1970s and 1980s, numerous judges were 
investigated for reducing traffic charges based on improper,
ex parte requests by other judges or other influential 
persons. A few judges raised the defense that their 
decision to reduce or dismiss the charges was based solely
on the merits and that it was a sheer coincidence 
that a friend or influential person had sought the same
favorable result.  That defense did not work.  

Criticism of The Standard
The appearance of impropriety standard has been

called vague and subjective. It has been criticized
because it fails to provide judges with specific, prior
notice as to what conduct they must avoid.

In Matter of Sims, 61 NY2d 349 (1984), a city court
judge challenged the Commission’s use of the appearance
of impropriety standard to censure her.  In upgrading the
disciplinary sanction to removal from office, the Court of
Appeals stated:

Finally, petitioner contends that the ethical 
mandate that Judges avoid even the appearance
of impropriety is unconstitutionally vague and
will result in her punishment for acts which she
could not know were proscribed. We have 
repeatedly upheld the appearance of impropriety
rules and stated that Judges may be held to 
this admittedly high standard of conduct in 
performing their duties or even when performing
nonjudicial duties….When a judge acts in such a
way that she appears to have used the prestige
and authority of judicial office to enhance 
personal relationships, or for purely selfish 
reasons, or to bestow favors, that conduct is to be
condemned whether or not the Judge acted 
deliberately and overtly. 
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61 NY2d at 358.

The appearance-standard is an important part of 
judicial ethics in New York and throughout the country,
and judges should understand the reason for it.  If certain
conduct would reasonably convey the appearance that a
judge’s decision was improperly influenced, or that a
judge lent prestige of judicial office to advance private
interests, it should be obvious that the conduct will 
violate the rules.  Thus, it is necessary for judges to ask
themselves whether certain conduct would convey an
impression that they had engaged in misconduct.  If the
answer is it would do so, the judge should avoid the 
conduct.  (This of course has nothing to do with rendering
a decision on the merits that would be unpopular with
the public. A judge should feel obligated to do what is
right even if it means getting the public or the news

media upset.)

Conclusion

The rules governing judicial conduct are balanced
between specific, “bright-line” rules and broader rules,
such as one that requires a judge to avoid the appearance
of impropriety. Judges have a good sense of what the rules
seek to accomplish. The vast majority avoid problems by
periodically reviewing the rules, participating in the 
education programs, following the work of the
Commission on Judicial Conduct, and seeking advice
from the Advisory Committee on Judicial Ethics when
they are in doubt. 

Proposed Changes to Rules of Judicial Conduct
by Hon. Harold Bauman

In addition to serving as a Director on NYSMA’s Executive
Committee, Hon. Harold Bauman is a member of the New
York State Bar Association’s (NYSBA) House of Delegates. 

On October 27, 2009, Judge Bauman was advised by
the NYSBA that a special committee had drafted a revised
Code of Judicial Conduct (Code). The draft included 
various intolerable proposals, including reporting
requirements intended for State paid judges, but inadvertently
applicable to Town and Village Justices, as well as other
objectionable subject matter.  

This revised Code was to be reviewed by the NYSBA
House of Delegates at the January 29, 2010 House meeting.
It was decided that comments and recommendations to
the revised Code must be submitted in writing to the 
secretary of the Association on or before December 20, 2009
in order to be considered.  Hon. Edward Van Der Water
our then President, was immediately notified of the 
proposed revised Code, the importance of certain provisions
to Town and Village Judges and the immediate time 
constraints. He promptly appointed a committee consisting
of Hon. Peter Barlet, Hon. Elizabeth Shanley-Manicone,
Hon. Ralph Mackin and, of course, Judge Bauman. The
committee reviewed the Code proposals, met to discuss
the Code and prepared a list of proposed revisions, 
deletions and additions.  The list was presented to Judges
Van Der Water and Kramer, fine tuned and submitted to
the NYSBA in a timely fashion. We were prepared to
debate the Code at the January 29, 2010 meeting of the

House of Delegates.  Unfortunately, the Judicial Section
of the NYSBA and the New York City Bar Association
(ANYCBA@) were not.  The issue was adjourned to the
April 2010 meeting, then the October 2010 meeting, then
the April 2011 meeting.  In the meantime, we enlisted the
support of the Judicial Section of the NYSBA and submitted
a brief supporting our positions. They agreed with our
recommendations and through the leadership of Judge
Leland DeGrasse, joined our cause. 

The debate took place on April 2, 2011 in Albany and
reason prevailed.  The following significant changes were
voted on and adopted.

Rule 3.14: Reimbursement of Expenses and Waivers
of Fees or Charge

Reimbursement of expenses do not have to be reported
if received from one’s employer. 

Under this rule, a governmental or quasi-governmental
entity such as NYSMA is deemed an employer.
Rule 3.15:  Reporting Requirements

Town and Village Justices, not being state employed
judges, do not have to report earned or unearned income
or reimbursements to the ethics committee.

The amended rules are to be submitted to the Chief
Judge of the Court of Appeals and to each of the presiding
Appellate Division Justices. NYSMA shall follow the
progress of the amended Code through its ultimate adoption
and will provide input as necessary.

Stern Article Cont…
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Attendance At This Conference Is 
A Valid Town or Village Expense

You Must Receive Prior Approval To Attend

Section 77-b of the General Municipal Law authorizes the governing board of any municipality, by majority vote, to authorize any of

its members, any officer or employee, or any other person who has been elected pursuant to law to a public office for which the term

has not commenced, to attend a conference as defined in Section 77-b©). The authorization must be by resolution adopted prior to such

attendance (General Municipal Law §77-b[2]). The governing board, however may delegate its power to authorize attendance to any

executive officer or administrative board.

Even Your Registration Fee Can Be Reimbursed
Subdivision 3 of section 77-b provides that all actual and necessary registration fees, all actual and necessary expenses of travel, meals

and lodging and all necessary tuition fees incurred in connection with attendance at a conference shall be a charge against the municipality

and the amount thereof shall be audited, allowed and paid in the same manner as are other claims against the municipality.

New York State Picks Up a Portion of the Tab
The Office of Court Administration will reimburse each Justice who attends the Annual Meeting on Monday afternoon for mileage, up

to $79.00 for one day’s lodging and up to $51.00 for certain applicable meals. These costs would lower the reimbursement required

from your municipality.

Need A Cash Advance?

In addition to the authorization in subdivision 3 to reimburse for expenses previously incurred, subdivision 6 of section 77-b expressly

authorizes a municipality to provide for cash advances to persons duly authorized to attend a conference for estimated expenditures for

registration fees, travel, meals, lodging and tuition fees. If an advance is provided, the officer or employee must submit an itemized

voucher showing actual expenditures after attendance. Also moneys advanced in excess of actual expenditures must be refunded to the

municipality. If an officer or employee fails to return such excess advance at the time of submitting the voucher or upon demand after

audit of the voucher, the municipality shall deduct the amount of the unreturned excess advance from the salary or other money owed

the officer or employee. Any itemized actual and necessary expenses in excess of the cash advance may be paid after audit.

Municipality Won’t Pay? You Can Usually Deduct the Expense on Your Taxes

In most cases, expenses incurred in connection with attendance at this conference are qualifying work-related expenses. Depending 

on your individual circumstances, conference related expenses can be deducted on Schedule A if you itemize your deductions. We 

recommend that you discuss this with your tax preparer.

Does Your Town of Village Pay Your NYSMA Dues?

Pursuant to Op. St. Comp. 80-501, 10/29/80, with prior approval of your Town or Village Board, Association dues may be a legitimate

charge against a Town or Village.

Important
PLEASE BE SURE TO FILL OUT THE STATE EXEMPTION CERTIFICATE ON THE HOTEL REGISTRATION FORM. 

(OTHERWISE YOU WILL BE BILLED FOR TAXES).

MAKE SURE YOUR MUNICIPAL PAYMENT VOUCHER IS ATTACHED TO THE HOTEL REGISTRATION FORM. THIS WILL

AVOID ANY PROBLEM AT CHECK OUT TIME
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NOMINATING COMMITTEE SEEKS CANDIDATES
The following officers of the SMA will be elected at the Annual Conference on 

P res i den t -Elect  •  Three  V ice  P res idents  •  Treasure r  • iv eur  Dire ctors
The SMA Nominating Committee seeks qualified members (sitting Town or Village Justices) for these positions. Association
members are asked to complete the form below, submit a current resume and indicate why the judge(s) would be suitable candidate(s)
for a leadership position in the SMA and return to:

Hon. Edward G. Van Der Water — Chairperson, Nominating Committee

NYS Magistrates Association — 163 Delaware Ave., Delmar, NY 12054

Deadline: August 31, 2011         Nominations will not be accepted after this date.

NOMINEE INFORMATION

Name: ______________________________ Position of: ____________________________

Present Judicial Title: __________________________________________________________

Municipality: Town/Village of: __________________________________________________

Submitted by: (name of member) ________________________________________________

Address ____________________________________________________________________
Please attach candidate(s) resume(s)

PRESIDENT ELECT - THREE VICE PRESIDENTS • TREASURER • FOUR DIRECTORS

What’s Expected of New Directors

Four Directors of the Association will be elected at the Annual Meeting. The term of a Director
is three years. Occasionally, a vacancy requires that an additional Director must also be elected
to complete a partial term. 

Each Director will be expected to attend all five Executive Committee meetings which
are held each year. Two of these meetings are held during each Annual Conference. The first is
held in the afternoon on the Sunday on which the conference begins. The second conference
meeting (which is the first meeting for Directors newly elected during the Conference) is held in
the morning of the Wednesday on which the Conference concludes.

Additionally, a Saturday Executive Committee meeting is held each December, March
and June at various locations throughout the State. These locations are selected by the
President. Travel costs relating to the three Saturday meetings, including applicable lodging, will
be reimbursed by the Association.

Each Director will be assigned to one or more of the Association’s committees by the
President and will be expected to participate as directed by the Committee(s)’ chair. 



Dear Member,

As in the past, all certified sitting Justices, who are members in good standing of NYSMA and 
registered for the conference, attending the New York State Magistrates Association Annual

Meeting on Monday, September 26th @ 4:30 pm will be reimbursed by the State through
the Unified Court System for one (1) night of lodging and mileage at the current State rate, unless
living within 35 miles of the conference site. The remaining expense is eligible for reimbursement by
your town or village. (Necessary expenses, including transportation, meals, room and

registration fees incurred by fully authorized municipal officials and employees are

properly reimbursable from municipal funds pursuant to §77-b of the General

Municipal Law).

Accredited Advanced Training Courses will be offered by the NYS Unified Court system 
on Tuesday and Wednesday, September 27 & 28, 2011 with the minimum of 6 elective
credits offered.

In order to expedite registration, we urge you to Pre-Register.

FEES: Pre-Registration: $50.00: On-site Registration $75.00

All members participating in any portion of the conference are required to pay the

fee, which covers the many detailed arrangements necessary for a successful conference. For your
convenience, receipts will be available at our registration desk.

Please note Registration and Fees for the Conference and Hotel are separate.

MAGISTRATE REGISTRATION FORM
• If you are not pre-registered, the Hotel will not hold a room

The 102nd Conference of the New York State Magistrates Association
Sheraton at the Falls - Niagara, NY

Name: ____________________________________________ Town Justice of: __________________________________

Address: __________________________________________ Village Justice of: ________________________________

Address: ________________________________________________________________________________________________

City/State/Zip: ______________________________________ E-mail (Please Print): ______________________________

County: ____________________________________________ Current Co. President: ____________________________

Guest’s Full Name if Attending: ____________________________________________ Court Clerk: Y ______ N ____
NAME TAG WILL BE PROVIDED

TRAINING PART I: ________ PART II________ IS THIS YOUR FIRST CONFERENCE Y__________ N ________

Fee: $50 must be received by 8/31/11 — Non-Refundable after 09/10/11

MAKE CHECKS PAYABLE TO:  NYS Magistrates Association
MAIL TO: 163 Delaware Avenue • Delmar, NY 12054

THE NEW YORK STATE MAGISTRATES ASSOCIATION • THE NEW YORK STATE

THE NEW YORK STATE MAGISTRATES ASSOCIATION • THE NEW YORK STATE
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ARE YOU A SITTING JUSTICE WITH 20 OR MORE YEARS OF SERVICE?
If so please let us know. At the Annual Conference, members of the Magistrates Association will be recognized for 20 or more

years of service as a magistrate. This is done in increments of five years; 20, 25, 30 etc.

The Membership and Pins Committee have been recognizing Justices who have 20 or more years of service as a Justice.
The problem is, that we don’t know who some of you are. We do NOT have good records on when some of our members became
a Judge. (They joined before we started computerizing our records.) If you have more than 20 years and you have not received a
pin* recognizing that fact, send your name, the name of your Municipality, your home address and the date that you first became
a sitting Justice. Send the information to the Membership and Pins Committee, 163 Delaware Avenue, Suite 108, Delmar, NY 12054.

*Previous Recipients are on record and need not re-apply.

Member Name: ____________________________________________________ Town/Village: ______________________________

Address: ______________________________________________________________________________________________________

First Presided/Year: ________________ County: __________________________________________ Years of Service: ________

Comments: ____________________________________________________________________________________________________

______________________________________________________________________________________________________________

President of County Association: ________________________________________________________________________________

Signature: ________________________________________________________ Date: ______________________________________

Please Note: Deadline for Application is August 31, 2011
Send To: New York State Magistrates Association • 163 Delaware Avenue, Suite 108, Delmar, NY 12054

NYSMA MEMBER RECOGNITION

CONVENTION FARE DISCOUNT
INFORMATION FOR PASSENGER

You may present this information to the Amtrak Ticket Agent or your
Travel Agent to assist them in providing you with this discount

Fare Code Number: X63G-927 Valid For Travel: September 22, 2011 — October 01, 2011

NEW YORK STATE MAGISTRATES ASSOCIATION 102ND ANNUAL CONFERENCE

Amtrak offers a 10% discount off the lowest available rail fare to Niagara Falls, NY between the above dates. Includes 
travel up to three days prior to the convention start date and three days following the last day of the meeting. To book 
your reservation call Amtrak at 1 (800) 872-7245 or contact your local travel agent. Please refer to Convention Fare Code
X63G-927 when making your reservation a 10% discount has been approved. Conventions cannot be booked via Internet.
This offer in not valid on the Auto Train and Acela service. Offer valid with Sleepers, Business Class or First Class seats with
payment of the full applicable accomodation charges. Fare is valid on Amtrak Regional all departures seven days a week,
except for holiday blackouts.

If you have any questions or need nay further assistance, please feel free to contact us at 1-800-USA-1GRP (1-800-872-1477)
Monday through Friday, 6:00am Pacific Time.
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EugeneW. Salisbury Magistrate of theYear Award

As a person:

…Does his or her private life display honesty, trustworthiness
and behavior that benefits a member of the judiciary?

…Does the nominee command respect from others and
engender confidence in their actions and thoughts?

…Has the nominee avoided legal and ethical infractions
and improprieties?

…Is he or she considered to be a good solid citizen by the
members of his or her community?

As a justice:

…Has the nominee’s public and judicial conduct been free
from even the appearance of impropriety?

…Does he or she exhibit sound temperament, attentive-
ness, patience and impartiality in his or her conduct on the
bench?

…Has the nominee been studious in his or her knowledge
of the principles of the law and diligent in endeavoring to
ascertain the facts?

…Has the nominee remained free from partisan demands
and have his or her actions been free of consideration of
personal popularity or public notoriety?

…Has the nominee consistently abstained from any judicial
act in which his or her personal interests are, or even
appear, to be involved?

…Has his or her tenure on the bench been long 
enough to show that they command the respect of their
community electorate?

…Has the nominee enhanced the integrity of his or 
her community through their actions within their local
judicial system?

As a member of the judicial community:

…Does the nominee command the respect of his or her peers
as a justice?

…Has the nominee shown an interest in improving the
quality of our local court system by membership and active
participation in county and state magistrate associations?

…Beyond his or her active membership in various 
associations, what examples are there that this person has
made an effort to enhance the integrity, effectiveness and
prestige of our Town and Village Courts?

…Has the nominee been involved or instrumental in 
initiating legislation focused at improving the court system
and its effectiveness in serving the public?

…What effort has the nominee made to defend our local
court system to others outside the judicial community?

…Has the nominee asserted sound and constructive 
leadership in county and state associations?

…Has his or her contact with the public at large resulted
in any position and constructive actions toward improving
our Town and Village courts?

Please remember, your association’s participation is the single
most important element in assisting us in selecting the
Magistrate of the Year. Please submit your nominations to:

Hon. Richard H. Roberg
Magistrate of the Year Committee
New York Magistrates Association

163 Delaware Ave., Suite 108 • Delmar, NY 12054

Nominees for the 2011 Magistrate of the Year Award
must be submitted no later than August 31, 2011.

To: All Sitting Justices
It is June and time to look ahead to the Annual Magistrates Conference, which is in Lake Placid, NY. One of the 

highlights of the annual gathering is the presentations of the Magistrate of the Year award. This award, recognizes a

judge for contributions to the judiciary, as well as for contributions to his/her community.

I am certain that each of you has knowledge of an individual who deserves to be considered for this award.

Who among you has contributed to the improvement and overall effectiveness of the judiciary? Who has 
shown that contributing to the betterment of the community is what justice is all about? Who has gained your 
association’s respect because of outstanding contributions?

Please think, consider and Nominate a person that deserves this Recognition. Keep in mind that this award depends
on the participation of both County Associations across the state and individuals like you.

When considering your Nomination(s), please use the following guidelines which are found below.

Sincerely,
Hon. Richard H. Roberg, Chair of The Magistrate of the Year Committee
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•  Niagara Falls Country Club, home of the “Porter Cup” the second ranked amateur golf tournament in the country. The course
was originally designed by A.W. Tillinghast and redesigned by Robert Trent Jones. The cost is $80. Which includes a round of
golf and a cart.

•  Hickory Stick Golf Course, the newest golf course in New York State. Designed by Robert Trent Jones II. It was designed as a
links course. The cost is $60. Which includes a round of golf and a cart.

Golf at the Annual Conference

Please Note:
An ID and birth certificate will allow most Americans to travel into
Canada, but those documents alone are not good enough to get them
back into the United States. American’s should take all of their ID
with them including passport to guarantee re-entry back into the
United States.

TIPS TO REMEMBER:
You cannot go through Canadian customs with only a driver’s license.
Parents should carry the passports for their children, and bring a 
letter if traveling with one parent, stating that the other parent allows
the child to travel to Canada. Parents that are traveling with their 
children should bring a birth certificate for each child.

Niagara Falls
Niagara Falls State Park is home to over 400 acres of lush landscape and wildlife, the beautiful falls themselves, and many famous
attractions. Niagara USA offers a breathtaking view of one of nature’s marvels and an experience that will last a lifetime. With over
750,000 gallons of water flowing over the Falls each second it’s no wonder Niagara Falls attracts over eight million visitors each year.

Each year millions of people don sandals and ponchos to take part in a close up view of the American and Bridal Veil Falls on the Cave
of Winds. What most people don’t know it that the very decks they stand on are torn down and re-built each and every year. Due to
frigid waters in the spring, teams of park employees work for only 20 minutes at a time re-building the famous decks.

The State Park is open 365 days a year, 24-hours a day. You can walk through the park or take the Niagara Scenic Trolley available
seasonally. The Niagara Falls Discovery Pass is available for purchase and will save you 33% on five attractions in Niagara Falls USA.

Niagara Falls has many attractions from museums to the Maid of the Mist, to free concerts and events. Whether you want to absorb
the beauty of the rushing waters of the falls or simply enjoy the historical sites, you will find an assortment of attractions and things
to do in Niagara Falls.

Niagara USA offers a unique blend of history, arts, and culture. From performing arts centers and museums like the Herschell Carrousel
Factory Museum to historic and cultural sites like Old Fort Niagara, Niagara USA is a remarkable place to visit.

Visiting Niagara USA is an exciting adventure that can take you across many of Niagaras regions. Niagara Falls attractions 
and museums like the Castellani Art Museum, the Native American Museum of Art, or the Herschell Carrousel Factory Museum 
are sureto leave you with the culture of Niagara. Do you want a relaxing vacation or a thrill of a lifetime? Niagara Falls attractions 
offer something for the relaxing visitor and the thrill-seeker alike, for example the Erie Canal Cruise, Maid of the Mist, or Whirlpool
Jet Boat Tour.
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Wanting to write something personal for The
Magistrate, my thoughts turn to my days at
Cambridge and my studies of the history of

English law. The notes I took during class were
detailed in the same fashion as the notes I take 
during trial. In no particular order, I had written on
the first day of class the following:

• “Lawyers in the twelfth century served the
court by merely translating French to English
for English litigants.” 

Apparently, the curriculum in English law schools at the
time did not delve deeply into the theory of law.

• “Barristers don’t shake hands with other barristers.”
Clients were rather suspicious of each other and
believed that their attorneys should not only vigorously
defend or prosecute their positions, but should also
adopt the hard feeling they harbored against their
adversaries.

• “Barristers wore gowns with a large pocket in
the back.” 

It was undignified for an attorney to receive a fee
from a client openly. The client would unceremoniously
slip an envelope into the pocket.

• “All civil trials (except liable) are non-jury and
the loser pays all the costs, including attorneys’ fees.” 
If the English had done away with the jury system can
we be far behind? Furthermore, at some point in time
will the losing party here in America be responsible for
the winner’s legal fees?

• ”Barristers can’t speak to their client without
the presence of a solicitor.” 

Over the years the legal profession in England was not
always in favor with the general population. The 
purpose of having a solicitor present was to avoid the
impropriety of a barrister suggesting testimony to 
a witness.

Moving on to page two of my notes, 

• “in medieval times Natural Law was deemed the
law of G-d”. 

Written law was legislation passed by Parliament,
which could not repeal Natural Law. Unwritten law or
case law could be repealed by written law. If you recall
the movie “Becket” you will remember the conflict
between Thomas Becket as the Archbishop of
Canterbury and King Henry II who had appointed him
to that position. An issue arose concerning crimes 
committed by clergymen. Becket wanted the clergymen
tried by Church Court while Henry wanted the case
tried in Royal Court. Much to Henry’s consternation,
Becket insisted, with the support of the Pope, that
clergymen could be arraigned in Royal Court and tried
in Church Court. If found guilty the defendant would
be turned over to Royal Court for sentencing.
Unfortunately, Becket was assassinated before his
compromise came to pass.

The Church had exclusive jurisdiction over 
marriage, divorce, wills, intestate succession and 
criminal matters (which in theory was to punish sins).
The Royal Courts had jurisdiction over life and death,
real property and actions for damages.

Turning to page three, Henry VIII’s divorce from
Catherine of Aragon resulted in parliamentary abdication
of appeals to Rome on cases decided in England. When
Thomas More was tried, the Royal Courts did away 
with Royal/Church conflicts and the Royal Court 
was deemed supreme. Henry VIII went on to eliminate
jurisdiction of canon law practiced in Oxford and
Cambridge. My notes include a statement that:

• “The Church could grant Jewish divorces and
would decide the case on Jewish law as if it
were foreign law.” 

This apparently worked out satisfactorily as long as
the bride was not married to Henry VIII. In 1847

Memories From An English Classroom 
by Hon. Harold Bauman



there was a parliamentary transfer of divorce and 
probate to secular courts thereby further eroding
Canon Jurisdiction. 

The Magna Carta, signed in 1215 by King John,
resulted in the King being a constitutional monarch
subject to the rule of law. Parliament evolved from the
“Great Counsel” in the thirteenth century. The word
was derived from the French and meant “a place to
speak.” Privy Counsel was the King’s “cabinet”.

Next page. 

• “Modern Tort Law had its beginnings in the
1820’s.” 

Contractual negligence “assumpsit” was found when
someone undertook to perform an act and did it 
poorly. An action in Trespass equals strict liability
while an action in Case meant that the plaintiff had to
prove his case. Why would anyone then bring an action
in Case? The answer is that an action in Case had a
longer statute of limitations. An action in Case involved
an indirect consequence of an act. For instance, if
someone threw a log out of a window and struck a
passerby, that would be Trespass. If someone threw a
log out of a window and a passerby tripped over it a
half hour later, that would be an action in Case, i.e.
consequential harm. 

We are the beneficiaries of our judicial and legal
forefathers. The history of English law was taught by
professors who devoted much of their spare time to
browsing through estate sales, second hand book
stores and ancient trunks stored in dusty attics. Dr.
John Baker, the chair of the Law Department at
Cambridge, had recently come across the first personal
injury complaint.  It was remarkable that with the
addition of certain statutory language, the complaint
would be a suitable instrument in modern New York
pleading. Our legal system was founded on the 
shoulders of giants. We thank them for their legacy.

After graduating from CCNY

with degrees in mechanical

engineering and physics,

Judge Bauman served in the

US Army. He then worked as

an engineer on the Apollo 11

and 13 missions to the moon.

While working full-time as an aerospace engineer (and

the father of two young children) Bauman attended Law

School at night to persue his lifelong dream of becoming

a lawyer. He practiced law in the Village of Liberty for

40 years, while also serving as president of the Sullivan

County Bar Association, a member of the State Bar

House of Delegates, a Fellow of the NY Bar Foundation

and a member of the Character and Fitness Committee

for the 3rd department. In 2003 he was elected Liberty

Village Justice and Town Justice in 2010. Judge

Bauman’s son and daughter are currently practicing

law in Texas and California.
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Assistance With Court

Dissolution Issues

Dissolution of village courts is becoming

more common. NYSMA’s Executive Committee

has a Director, Hon. Harold Bauman, who has

just experienced the dissolution of his village

court. Judge Bauman remains a town justice

and has done extensive research on such topics 

as interpreting the Village Law on dissolutions,

the preparation and circulation of petitions,

the ethics of becoming involved in such a 

political matter and the transition of village

court cases to a town court following a

dissolution.

Judge Bauman has offered to assist members

who may similarly be facing the dissolution of

their courts. Please contact NYSMA’s office if

you feel Judge Bauman may be able to answer

questions on this topic.

Stern Article Cont…
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Counties Working Together

DUTCHESS, ORANGE & PUTNAM COUNTY
MAGISTRATE ASSOCIATION

Shown in the photograph, from Left to Right are: Hon. Richard
Clarino, Town Justice Town of Newburgh and President of the
Orange County Magistrates Association; Hon. John Crodelle,
Justice of the Town of North East and Dutchess County
Magistrates President; Hon. Tanja Sirago, Town of Cairo Justice
and Executive Director of the New York State Magistrates
Association; and Hon. John King, Town Justice of Patterson,
President of the Putnam County Magistrates Association.

Livingston, Genesee and Wyoming Counties
had a joint Magistrates CDL training in
Geneseo, a big thanks to the New York 
State Police and Livingston County Highway
Department for their assistance in this 
project.

LIVINGSTON, GENESEE & WYOMING COUNTIES

Friday, March 11 a meeting was held to discuss Legislative Issues of Town
Justices and Local Legislators. We thank Senator Patty Ritchie for co-sponsoring
Bill Number S3188.

Left to Right: Judge Ed Winkworth, Assemblymen Bob Oaks, Assemblyman
Will Barclay, Assemblywoman Claudia Tenney, Senator Patty Ritchie, Judge
Kimberly Innman, Judge Michael Sterio, Assemblyman Ken Blankenbush.
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About My County Association
COLUMBIA COUNTY MAGISTRATES ASSOCIATION

Columbia County Magistrate’s Meeting 3/25/11 at Blue Store’s
Restaurant, Livingston, NY

Shown in picture; Supervising Judge M. William Boller, Town
Supervisor George Gertz, Town Justice David Wyzykowski, and
Court Clerk Dawn Stover.

Members of the Dutchess County Magistrates Association met at the
Italian Center recently for their monthly dinner. Their guest speaker was
the Hon. Tanja Sirago, Executive Director of the New York State
Magistrates Association and Town of Cairo Justice, who spoke to the local
Town and Village Justices about the effect of upcoming state budget cuts
on local courts.

Shown in the photograph, from left to right are: Hon. Christi Acker,
Justice of the Town of Pine Plains and Dutchess County Magistrates
Secretary; Hon. John Crodelle, Justice of the Town of North East and
Dutchess County Magistrates President; Hon. Frank Christiensen,
Justice of the Town of Milan and Dutchess County Magistrates Treasurer; 
Hon. Jonah Triebwasser, Justice of the Town and Village of Red Hook and
Dutchess County Magistrates Vice-President; and Hon. Tanja Sirago,
Executive Director of the New York State Magistrates Association and
Town of Cairo Justice.

DUTCHESS COUNTY MAGISTRATES ASSOCIATION

ERIE COUNTY
MARILLA TOWN COURT RECEIVES GRANT

The Marilla Town Court has been awarded a $30,000 grant
under the Office of Court Administration’s Justice Court
Assistance Program. The money will be used to remodel the
lower level of the town hall into a new court facility. Plans are
currently underway to design a new court room, new offices
for the court clerk, justices and town prosecutor, a walk thru
area for defendants brought to court by police agencies, and
waiting area for defendants to use during court sessions. The
court has outgrown the space it is currently using; the new
space will be much larger and enable the court to better serve
the court public. Presenting the award check at a recent 
town board meeting was Town & Village Supervising Judge M.
William Boller.

Shown in picture; 
Hon. Michael Brandon, Town of Claverack
Hon. Carrie A. O’Hare, Town of Stuyvesant
NYSMA President, Hon. H. John Kramer
Hon. Brian D. Herman, Town of Copake
Harold Horner, Town of Stockport
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About My County Association
ONEIDA COUNTY

Hon. Walter V. Loin, Deerfield Town
Justice, recently retired after 41 years
of service. He was the longest sitting
justice in the history of the town.
Judge Loin heard thousands of 
Vehicle & Traffic, Criminal and Civil
cases along with performing over 500
marriage ceremonies during his

tenure. He will miss the many attorneys, assistant District
Attorneys & Public Defenders who practiced in his court 
along with the State Police, Deputy Sheriffs and other law
enforcement officers who provided us with safety. Thanks to
all. It was an honor and  privilege to serve on the “Court 
closest to the People.”

Hon. Peter Butler, (Manchester Town Justice), Lyn Butler (spouse),
Hon. Charles G. Rose, (retired), Hon. William F. Kocher (Acting
Supreme Court Judge 7th District / Multi-County Family Court Judge,
Ontario County) & Hon. Edward M. Lyng, (Victor Town Justice).

Hon. Anthony Barone retired from the bench as of December 31, 2010,
after serving as Town Justice for the Town of Minetto, Oswego County, for
37 years.

Judge Barone was presented with plaques and certificates of appreciation
for his years of service from the Oswego County Magistrates Association,
New York State Magistrates Association, Oswego County Bar Association
and the Fifth Judicial District, at the annual meeting of the Oswego
County Magistrates Association held in November 2010.

Shown in photo: Hon. Judge Barone Ret., Oswego County Magistrates
Association President Hon. Kimberly Inman and NYSMA President Hon.
John Kramer

OSWEGO COUNTY 

ONTARIO COUNTY
HON. CHARLES G. ROSE & NEW TOWN JUSTICE

I wish to share with the Magistrate’s Association how the
influence of a retired member fostered a new town justice in
taking the bench. I had the great opportunity of knowing Hon.
Charles G. Rose most of my life having grown up in, (what
was then), the small Town of Victor, NY. Judge Rose was a 
pillar of the Victor Community and an outward sign of living
by the “Golden Rule.” I personally began to know the judge as
one of his students at Community College of the Finger Lakes,
(know now as FLCC), during the years of 1975-1977 where he
gave instruction in the Rules of Evidence. I would also spend
time in the Victor Town Court assisting the Ontario County
Probation Department and the Court Clerk, (Amber Rose),
during a college internship. I remember clearly when given
the opportunity to sit with the judge on the bench and
observe how he interacted with all walks of life. I would go on
to enjoy a thirty year law enforcement career, (five years
being part time basis), retiring from the Rochester Police
Department in March of 2004. I have offered expert testimony
in major cases both in Ontario and Monroe County Courts,
having worked hundreds of Homicides and being a Certified
Latent Level III Fingerprint Examiner. I always carried those
endearing memories of my first introduction to the Town
Courts by Judge Rose. On Jan 01, 2011 I was given the Oath
of Office by the Hon. Charles G. Rose at the Manchester Town
Court, Manchester, NY. I felt very privileged to have this fine
man administer the oath especially considering his recent
celebration of his 96th Birthday in November.

Hon. Charles G. Rose was past NYS Magistrate President in
1978 and honored as NYS Magistrate of the Year in 1979. The
influence of this man in my life has been profound and given
the opportunity to be half the Judge he was will speak well of
my judicious conduct one day.

Respectfully,

Hon. Peter Butler – Manchester Town Justice
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Answers to Quiz 
(from page 32)

1)b
2) b
3) a
4) b
5) b
6) b
7) b
8) b
9) a

10) a
Bonus) a

o
f
t
h
e

M
o
n
t
h

Established 1870

Williamson Law
Book Company

790 Canning Parkway
Victor, New York 14564

Telephone: (716) 924-3400 
Fax: (716) 924-4153

Supplier of Legal Forms For Town

Village - City - County Courts

Supplier of Legal Forms, Record Books, 

Dockets & Law Books For Local 

Criminal Courts - Town - Village - City

We Also Have A Complete Line Of 
Software Programs For

Parking Systems . . . . . . . . . . . . Accounting Systems
Fixed Asset Accounting . . . . . . . Water/Sewer Billing
Payroll . . . . . . . . . . . . . . . . . . . . . . . . . Court System
Tax Assessments . . . . . . . . . . . Town Clerk’s System

- Electric Billing -
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News from the Town/Village of Red Hook
LOCAL COURT OBTAINS $9,650.00 GRANT

Village of Red Hook Justice Court has received a grant of
$9,650.00. The grants covers office equipment such as a 
photocopier, label maker, shredder and air conditioning.

Village Justice Jonah Triebwasser said: “We are deeply 
gratified that we were able to obtain the funds for this 
important office equipment at no direct cost to the Red Hook
taxpayers.” Justice Triebwasser went on to say that “these
grants were a team effort. I thank Court Clerk Kathy Fell, the
Village Board and various members of the Village staff for their
invaluable assistance in obtaining these funds.”

This is the forth year that Justice Triebwasser has obtained
court grants. Since 2007, he has obtained more than
$65,000.00 in grants, furniture and equipment for the Red
Hook Courts from sources outside of direct Red Hook 
taxpayer funding.

DUTCHESS COUNTY 

RED HOOK TOWN COURT RECEIVES ANOTHER GRANT

The Town of Red Hook Justice Courts has received a grant of
$1,950.00 to pay for office equipment and furniture.

Town Justice Jeffrey Martin said: “We are deeply gratified that we
were able to obtain the funds for this important office equipment
at no direct cost to the Red Hook taxpayers.”

Town and Village Justice Jonah Triebwasser went on to say that
“these grants were a team effort. I thank the court staff - Court
Clerks Kathy Fell and Nancy Roberts - as well as the Town and
Village Boards, and various members of the Town and Village staffs
for their invaluable assistance in obtaining these funds.”

This is the fourth year that Justices Martin and Triebwasser
obtained court grants. Since 2007, they have obtained more than
$65,000.00 in grants, furniture and equipment for the Red Hook
Courts from sources outside of direct Red Hook taxpayer funding.

Shown in the photograph are (left to right): Village and Town Judge
Jonah Triebwasser, Court Clerks Kathy Fell and Nancy Roberts and
Town Justice Jeffrey C. Martin.

LOCAL JUDGE OFFICIATES AT STATEWIDE 
HIGH SCHOOL EVENT

Red Hook Village and Town Justice Jonah Triebwasser served
as a judge recently in the statewide finals of the We The People
competition held in Albany under the auspices of the New York
State Bar Association.

The primary goal of We the People is to promote civic 
competence and responsibility among the nation’s elementary
and secondary students. 

The instructional program enhances students understanding
of the institutions of American constitutional democracy. At
the same time, students discover the contemporary relevance
of the Constitution and Bill of Rights. 

The culminating activity is a simulated congressional hearing
in which students “testify” before a panel of judges. Students
demonstrate their knowledge and understanding of constitutional
principles and have opportunities to evaluate, take, and defend
positions on relevant historical and contemporary issues. 
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Joint Opinion 10-93

June 10, 2010

Digest: A town justice should not permit a town employee who is

not subject to the town justice’s supervision and control to

transport funds the court receives to the bank for deposit.

Rules: 22 NYCRR 100.3(A); 100.3(C)(1) and (2); 214.9(a);

Opinions 09-116; 04-135; State Finance Law §99-a(1);

Town Law §27(1); Village Law §4-410 (1)(b); Uniform

Justice Court Act §2021(1); 1983 Ops St Comp No. 83-174.

Opinion:

A part-time town justice asks whether it is permissible to 

permit a town employee who is not subject to the town justice’s

supervision to transport funds the court receives to the bank for

deposit. According to the judge, transporting funds the court

receives to the bank for deposit is now the court clerk’s responsibility.

However, to cut administrative costs, the town board proposes to

have one town employee who is not subject to the town’s justice’s

supervision transport all funds received by town offices to the bank

for deposit.

A judge’s judicial duties take precedence over all the judge’s

other activities and include all the duties of a judge’s office 

prescribed by law (see 22 NYCRR 100.3[A]). In performing these

duties, a judge must diligently discharge his/her administrative

responsibilities (see 22 NYCRR 100.3 and 100.3[C][1]).

With respect to bank deposits, th e uniform Rules for the Trial

Courts require every town justice to “deposit, as soon as practicable,

all monie received in his or her judicial capacity in a separate bank

account in his or her name such as judicial officer…” (22 NYCRR

214.9[a]).

The New York State Comptroller has advised that a town justice is

personally responsible for monies that the justice court receives

(see 1983 OPs St Comp No. 83-174 [opining that it is therefore

“obvious” that a justice must have direct supervision and control

over the receipt and holding of the funds]). Such monies must be

deposited into the town justice’s separate bank account within 

72 hours after receipt (see 22 NYCRR 214.9[a]) and must then be

paid to the State Comptroller within the first ten days of the month

following collection (see State Finance Law §99-a[1]; Town Law

§27[1]; Village Law §4-410[1][b];Uniform Justice Court Act

§2021[1]). In light of this statutory scheme and the town justice’s 

personal responsibility for the monies received, this Committee

previously has advised that a town justice should not permit the

town supervisor, mayor, treasurer or village clerk to be a signatory

on the town justice’s bank account (see Opinions 90-116; 04-135).

For similar reasons, it is the Committee’s views that the inquiring

town justice should not permit a town employee who is not subject

to the town justice’s supervision to transport funds the court

receives to the bank for deposit. Such deposits should be made only

by the town justice or a court employee subject to the town justice’s

supervision and control (cf. 22 NYCRR 100.3 [C][2] [a judge 

shall require staff, court officials and other subject to the judge’s

direction and control to observe the standards of fidelity and 

diligence that apply to the judge]; 1983 OPs St Comp NO. 83-174

[“only court personnel subject to the direction and control of the

justice should receive, handle and deposit court monies”]).

A
g
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Joint Opinion 10-73/10-100/10-167

December 9, 2010

Digest: (1) A part-time lawyer judge may appear before another

part-time lawyer who presides in the same county and is

not admitted to practice law in New York State but is per-

mitted to practice law in another state. (2) A part-time

lawyer judge may appear before another part-time lawyer

judge who presides in the same county and is employed

full-time by the United Court System as a full-time law

clerk of a full-time county clerk.

Rules: 22 NYCRR 50.6(a); 50.6(b); 100.2; 100.2(A); 100.2©;

100.6(B)(1); 100.6(B)(2); Opinion 90-199 (Vol. VIII).

Opinion:

Three part-time lawyer judges ask similar questions about

appearing before other part-time lawyer judges who either cannot

practice law or are strictly limited in their ability to practice law.

In Inquiry 10-73, a part-time lawyer judge asks whether

he/she may appear before another part-time lawyer judge who is

employed as a full-time law clerk. Similarly, in Inquiry 10-167, a

part-time lawyer judge asks whether he/she may appear before

another part-time lawyer judge who is employed as a full-time

court clerk. In Inquiry 10-100, a part-time lawyer judge asks

whether he/she may appear before another part-time lawyer judge

who is not admitted to practice law in New York State but is 

permitted to practice law in another state.

A judge must avoid impropriety and the appearance of 

impropriety in all judge’s activities (see 22 NYCRR 100.2) and

must act at all times in a manner that promotes public confidence

in the integrity and impartiality of the judiciary (see 22 NYCRR
100.2[A]. There fore a judge cannot convey or permit others 

to convey the impression that they are in a special position to 

influence the judge (see 22 NYCRR 100.2[C]). While a part-time

lawyer judge is permitted to practice law (see 22 NYCRR
100.6[B][1], he/she is prohibited from doing so in a court located

in the same county where he/she presides before a judge who also

is permitted to practice law (see 22 NYCRR 100.6[B][2]).

Opinion 90-199, the Committee advises that a part-time judge

who is permitted to practice law may appear in another court in the

county in which his or her court is located where a judge who is

officially registered as retired from the practice of law presides. 

The Committee noted that the purpose of (former) section 100.5(f),

now section 100.6 (B)(2), of the Rules Governing Judicial Conduct

is to avoid even the perception that judges who also are colleagues

in the practice of law might afford each other favorable treatment

(see id.). In the Committee’s view, such a perception is not reasonble

when a lawyer judge who once practiced law is officially registered

as retired. The same analysis applies to Inquiry 10-100 where the

part-time judge who is a lawyer is not admitted to practice in New

York State. Therefore, the inquiring judge in Inquiry 10-100 may

appear before another part-time lawyer judge who is not admitted

to practice law in New York State, but is admitted to practice law

in another state.

Inquiries 10-73 and 10-167 involve part-time lawyer judges

who also are employed full-time by the Unified Court System

(UCS), but are not totally prohibited from practicing law. Lawyer

employed full-time by the UCS are prohibited from maintaining an

office for the private practice of law, from holding themselves out

to be in the private practice of law, or from engaging in the private

practice of law (see 22 NYCRR 50.6[a]). However, a lawyer

employed full-time by the UCS may, subject to prior approval in

each circumstances, engage in the private practice of law as 

in uncontested matters in the Surrogate’s Court, uncontested

accountings in the Supreme Court and other ex parte applications

not preliminary or incidental to litigated or contested matters (see
NYCRR 50.6[b]). Nevertheless, it is the Committee’s view that

although lawyers employed by the UCS are permitted to practice

law, like the lawyer who is officially retired from the practice of

law, any perception that as judges they may afford other part-layer

judges who appear before them as private practitioners favorable

treatment is unreasonble. Even in the very limited circumstances

where such a judge may be permitted to engage in private practice,

he/she could never do so in a town or village court (see id.).
Therefore, the judges in Inquiries 10-73 and 10-167 may appear

before other part-time lawyer judges who preside in the same 

county and are employed full-time by the UCS.
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Quiz of the Month
Submitted by Hon. Richard M. Parker

The questions for this month’s quiz come from Appendix 1 
of “Orders of Protection” CORE A. This training manual was
developed by Hon. David Gideon and Tina Richburg. Choose the
correct answer.

_____  1.  Party A and Party B have a domestic dispute and Party A has Party B arrested. Three days later Party A calls the court to
drop the charges. The court should

a.  drop the charges
b.  refer Party A to the District Attorney’s Office

_____  2.  After being thwarted in her efforts to drop the charges arising from the domestic dispute referenced in #1, she flat out 
refuses to testify. The people.

a.  must ask for a dismissal of the charges
b.  may proceed with an evidence base prosecution

_____  3.  Party A and Party B have a domestic dispute and Party A has Party B arrested. Party B owns the home where the two live.
Party A wants a stay away order. The court

a.  can issue a stay away order which, in effect, keeps the defendant away from his own home
b.  may issue a stay away order but not one that keeps the defendant away from his own home

_____  4.  A party against whom a temporary order of protection has been issued needs to get some belongings from the home she is
banished from. She

a.  should have thought about that before she got arrested
b.  can ask the court to put a provision into the order allowing her to go to the residence with a police escort

_____  5.  The party against whom a temporary order of protection has been issued is an avid hunter and needs his gun to go hunting.
a.  He is out of luck because gun surrender is automatic whenever a person has been arrested on a domestic and an

order of protection issued
b.  Unless there are statutory or compelling reasons to deny access, he should be able to have them

_____  6.  If the defendant in a domestic dispute has an order of protection filed against here which orders the surrender of all guns
and she has to use a weapon as part of her job, she

a.  is likely to lose her job
b.  may be allowed to have what is referred to as “an official use exemption” which allows her to utilize firearms on

the job

_____  7.  A defendant against whom an order of protection has been issued requests a reciprocal order against the complainant to 
prevent that party from calling him. The court should

a.  issue the reciprocal order
b.  politely explain that the court can only issue an order of protection against the defendant in a domestic incident

_____  8.  If the complainant in a domestic incident has a temporary stay away order of protection and initiates contact with the defendant.
a.  the complainant can be arrested and charged with contempt
b.  under New York’s pro-arrest policy, the defendant is in jeopardy of being arrested and charged with contempt

_____  9.  If the complainant in a domestic incident has a stay away order and custody of the children and the defendant has a Family
Court Order of Visitation and Custody, the

a.  local court order has precedence
b.  the Family Court order has precedence

_____ 10.  The complainant holds a temporary stay away order of protection and bowls on the same night, at the same place and at the
same time as the defendant. The defendant

a.  will have to find someone to bowl for her
b.  can continue to bowl so long as she keeps her distance from the complainant

_____  Bonus  Following a domestic incident in which the complainant’s sister was a witness and is fearful for her safety, Judge
Buckingham can 

a.  include her as a protected party in the order of protection
b.  explain to the sister that he can only issue an order of protection if she files charges against the defendant

Answers on page 27

Erratum - In the last quiz, the correct answer to Question number 10 was not provided. the question should have asked what the
maximum length of an O.P. is on “an A misdemeanor” rather than “a misdemeanor”. The Bench Book [p. 10-92] says 3 years. Judge
Schmidt of the Town of New Brunswick correctly noted that under 530.13 CPL it is five years [at least until Sept.1].



Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 

New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The
NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That
means violators may participate in the NYSP driver improvement program from any computer with an internet
Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the
integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven
curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two
parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,
there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000
people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in
motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the
NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per
year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of
Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace
productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs
and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3
percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

                
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com • www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 
 

NYSP Affiliations include: 

• County Legislators and Supervisors (CLAS) • New York Conference of Mayors (NYCOM) • New York State Association of Counties
(NYSAC) • Federation of New York Insurance Professionals (FNYIP) • New York Federation of Professional Health Educators

(NYSFPHE) • District Council 37 (DC37) • Civil Service Employees Association (CSEA) • Catholic Schools Administrators
Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in
35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you

NYSP
NEW YORK SAFETY PROGRAM



163 Delaware Avenue, Suite 108
Delmar, New York 12054

DMV NY ONLINE COURSE now available on our website NTSI.COM. Coupon Code ntsi$5off for an additional $5.00 off our course.




