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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

§100.4  A Judge shall so Conduct the Judge’s Extra-Judicial Activities as to Minimize the Risk of Conflict
with Judicial Obligations.

(D)  Financial Activities

(4) A judge shall manage the judge’s investments and other financial interests to minimize
the number of cases in which the judge is disqualified. As soon as the judge can do so without 
serious financial detriment, the judge shall divest himself or herself of investments and other 
financial interest that might require frequent disqualification.
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I’ts difficult for me to
express the pride I have
in serving as the 102nd

president of the New York
State Magistrates Association
(NYSMA). It was an extremely
emotional and humbling
experience to be sworn into
that office at the Villa Roma
Resort & Conference Center
on September 28th, made
even more so considering

the Villa Roma is located within my jurisdiction, the
Town of Delaware in Sullivan County.

I’ve been a town justice for fifteen years and have
served on NYSMA’s Executive Committee for the
past nine years. I’ve been a member or chair of
almost all of our committees and feel comfortable
with all aspects of our Assocition’s activities. I’ve
spoken to various of our County Magistrates
Associations over the past five years, and attempted
to help alleviate some of the problems they brought
to my attention. I testified on our behalf before the
Dunne Commission in 2007 and met with members
of the Senate and Assembly to argue against the ill-
advised proposed “Opt-Out” legislation in 2009.

I’ve served as president of the Sullivan County
Magistrate’s Association for many years and 
been a member of Sullivan County Alternatives 
to Incarceration Advisory Board since 1997.
Additionally, in 2007 the Administrative and
Supervising Judge for the Third Judicial District,
Hon. George B.Ceresia, Jr. appointed me to serve on
the Third Judicial District Advisory Committee,
where I’m still a member.

While remaining cautiously optimistic that our
2010-2011 fiscal year will have fewer controversial
matters arising than the past few years have 
produced, please be assured that I, as well as NYSMA’s
Executive Committee, will remain vigilant in detecting
and responding appropriately to legislation and/or
other matters that threaten the jurisdiction of New
York State’s town and village justice court system.

Serving as NYSMA’s President for the past several
months has been a fulfilling experience. Our
President Elect, Hon. Peter D. Barlet and I were
delighted to accept an invitation to attend the 
New York State Association of Magistrates Court
Clerks, Inc. banquet on October 12th and to join
them in celebration of their 30th year anniversary.
I’ve also attended five of our County Magistrates
Associations’ meetings since taking my oath as 
your President.

Please be reminded that NYSMA is your Association.
Contact our office if you feel we can be of assistance
to you. We attempt to keep our website (http://nysma.net)
as current as possible. Please advise our office of
changes in your county association presidencies so
that both our office and our website will have the
appropriate information.

Our 102nd annual conference will be held at the
Crowne Plaza Hotel in Niagara Falls, September
25th through September 28, 2011. I’m hoping many
of you will be able to attend.

I would like to take this opportunity to wish all 
of you a wonderful Holiday Season and Healthy 
New Year.

PRESIDENT’S MESSAGE

Hon. 
H. John Kramer

NYSMA President

H. John Kramer 

with 

NYSMACC President

Judy Bromley

at the

Court Clerks

Conference in

Albany on

October 12, 2010
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Ihave some updates since
my last column as President.
The Governor vetoed the bill

that would have made it a crime
to release sealed information.
The letter I sent on your behalf
asking him to do that was in
the last issue of our magazine.
I thank him. We worked to form
associations in the only remaining
counties that do not have
them, Albany and Schenectady.
In September the Judges and

Court Clerks in the County of Albany had their 1st meeting.
The final key to the Albany success turned out to be
involving the 3rd District administration people. I 
contacted the Hon. David Dellehunt for help, and it 
happened. I thank them for making the difference. Our
Association added 157 new members this past year. Our
Membership Committee Chair, the Hon. Donald Buttenschon,
deserves credit for his extensive efforts in this area. I
thank the Hon. Diane Lufkin Schilling, Director, and
Nancy Sunukjian, Supervising Counsel, of the Resource
Center, for agreeing to provide an article of substance for each
issue of our magazine - another opportunity for learning. 

I have a couple of other people to recognize. Our
Conference at the “Villa Roma” was a success and well
attended. The Hon. Amel Jowdy headed up the
Conference Program Committee. He and his Committee
did a great job. The Hon. H. John Kramer served as our
Site Selection Committee Chair and deserves credit for
finding an excellent location.  The facility, accommodations,
and food were excellent, the price was very reasonable,

and the managers and their staffs were highly motivated
to make our stay a pleasant one. I also thank Judge Kramer
for his extensive and invaluable assistance to me as President
over this past year in his capacity as the President Elect.
He was always available, and I could not have asked for a
more capable and committed person at my back.

In regards to our future, we should continue our ongoing
efforts to improve our local justice court system. The
“Action Plan” has begun providing a base line of resources
that every town judge can now apply to the work of the
court; there was no base line before. It is a roadmap for
the delivery of even better justice. Implementing the
remaining goals of the “Action Plan” is an important part
of these efforts.

You, and what you do, were worth every minute that I
devoted this past year in a variety of roles like serving as
chief cheerleader and also point man in any conflicts.  I
truly stand in awe of you, town and village judges, who,
over the years, and under difficult realities, have always
found a way to make the local justice system work. As I
traveled around the State, just being around you kept me
pumped up and committed - some say I don’t need help
with that.  It has been a great honor to serve as President
of The New York State Magistrates Association.  Thank
you for your support, your ideas, and dedication to our
Association’s efforts and the special calling we serve. I am
proud to be in your company. I will remain committed to
you and your causes as a past president.  

Best regards. 
Ed Van Der Water, Past President
New York State Magistrates Association.

Outgoing President’s Message
Hon. 

Edward G. Van Der Water

Judicial Robes
Gavels

Manufacturers of
Clerical Apparel •  School Uniforms •  Pulpit Choir • Judicial Robes 

& Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*

Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com www.craftclothes.com
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Executive Committee Highlights

H
ighlights of the September 26, 2010 Executive

Committee Meeting held at the Villa Roma

Resort and Conference Center, Callicoon, NY are

presented for your information.

The proposed 2011 Legislative Agenda was presented by

Judge David S. Gideon, Chair of the Legislative

Committee. The proposal consists of six items: 1.) Amend

Alcohol Beverage and Control Law §65-c to specifically

authorize bail to be set in those instances where the

Defendant fails to answer and/or appear and/or comply

with the sentence imposed by the court; 2.) Amend Penal

Law §221.05 to specifically authorize bail to be set in

those instances where the Defendant fails to answer

and/or appear and/or comply with the sentence imposed

by the court; 3.) amend application provisions of Penal

Law Article 120 to make an assault upon judges and/or

court personnel; including, but not limited to court clerks,

court bailiffs and court security officers, while engaged in

the course of performing their official responsibilities, a

class C Felony; 4.) Amend applicable provisions of the

New York State Retirement and Social Security Law to

provide for full-time retirement system credit for Town

and Village Justices; 5.) Support judicial pay raises for

state-paid judges; 6.) As set forth in the Action Plan for the

Justice Courts, enact legislation requiring that each and

every municipality with a justice court provide for

employment of at least one (1) court clerk and that only

the justices shall have managerial control, including, but

not limited to the authority to hire, supervise, discharge

and set the responsibilities and training of the court clerk. 

President Van Der Water reported having gone on six more

county association meeting visits since the last Executive

Committee meeting. The Adopt a County Program 

continued with Judges H. John Kramer and Peter D. Barlet

attending a Delaware County meeting, Judge Kramer also

attended an Otsego County meeting. Judge Amel S. Jowdy,

Jr. attended a joint meeting with Alleghany, Cattaraugus

and Chautauqua Counties. Judge Dennis G. Quinn attended

a District meeting and Judge Gary A. Graber attended a

Livingston County meeting. President Van Der Water

thanked all the Board Members who made the Adopt a

County Program such a great success. Judge Van Der Water

also expressed the positive relationship we have with

OCA, having an open door policy. President Van Der Water

recognized our outgoing Directors, Judges Herb Needleman,

Dennis McGurn, David Gideon, and Hugh Gee for their

services to the Association. He remarked how much he

enjoyed his year as President.

The Executive Committee urges all Town and Village

Justices to forward any legislative proposals that they feel

would help our court system by sending them to the

Legislation Committee’s attention at the Delmar Office

and also suggest that they contact their local Legislators to

support this Legislative Agenda. 

HIGHLIGHTS of the Annual Business Meeting on

September 27, 2010 with the Hon. Eugene W. Salisbury

presiding are presented for your information. Pursuant to

section 217 of the Judiciary Law of 1983, the Special

Annual Meeting of the New York State Magistrates

Association was called to order. In accordance with this

section of the Judiciary Law that all justices in the State of

New York have an Association and that such an

Association will meet annually to elect officers and raise

matters to be brought to the attention of the Chief Judge

and the Judicial Conference for their consideration. All

certified justices in attendance will be reimbursed for 

lodging up to $80.00 and for meals and transportation

unless living within 35 miles of the conference site. UCS

reimbursement vouchers are distributed at the close of the

business meeting.

It was explained that as President Elect, H. John Kramer

would automatically become President upon being sworn

in at the Tuesday evening banquet.

Past President Richard H. Roberg, Chair of the

Nominating Committee then presented the 2010-2011

slate of candidates for Officers of the Association.

They are as follows:

President ElectHon. Peter D. Barlet
Orange County

1st Vice President Hon. Gary A. Graber
Genesee County

2nd Vice President Hon. Amel S. Jowdy, Jr.
Niagara County
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3rd Vice President Hon. David A. Murante
Monroe County

Treasurer Hon. Dennis G. Quinn
Jefferson County

Directors Hon. Linda A. Bedard
Clinton County

Hon. Mary Lou McEnroy
Oneida County

Hon. William H. Price, Jr
Suffolk County

Hon. John P. Teixeira
Niagara County

On a motion from the floor, Judge Michael A. Santo’s

name was added to the nomination for 3rd Vice President.

After the nominations and seconding speeches, both

Candidates were given the opportunity to speak. After

paper balloting, Judge David A. Murante was declared the

winner for the position of 3rd Vice President. Judge Herb

Needleman, Chair of the Pins Committee, recognized

members with 20 years or more of service as justices.

HIGHLIGHTS of September 29, 2010 Executive

Committee Meeting are presented for your information.

President H. John Kramer opened the meeting and welcomed

the new members to the board. Judge David S. Gideon

and Judge Judy Conger were nominated and seconded 

to fill the Director position of Judge Murante’s remaining

1 year term. After paper balloting, Judge Gideon was

declared the winner. President Kramer handed out his

Committee assignments and requested of the Board if

anyone had any requests for certain committees to let him

know and he would consider them. Discussion was held

regarding future conference sites. 

The next Executive Committee meeting will be held at

Traditions on the Glen on December 4, 2010.

Executive Committee Highlights Cont…

CDL Faculty Development Workshop

A number of judges from New York State attended

the COMMERCIAL DRIVER’S LICENSING LAWS:

A FACULTY DEVELOPMENT WORKSHOP, at

The National Judicial College in Reno, Nevada,

June 21 - 24, 2010. This four day seminar was

made possible through a grant from the Federal

Motor Carrier Safety Administration. Segments 

of the course included, The Role of the Judge,

Overview of Federal Regulations, Discussion 

and Case Scenario’s, Perspectives from Behind

the Wheel, Masking, Plea Bargaining, CDL 

and Personal Vehicle Issues, and the National

CDL Database.

Photo: Hon. Gary Graber, Meloday Luetkehans, Kelly

Tait, Joseph Sawyer, Robert Redmond. Hon. Joseph

Gilston, Hon. Michael Davis, Hon. Patrick McMahon.

Hon Tia Schneider Deneberg, Hon. Roger Forando,

Hon. Jenean Love, Hon. Joseph Rechen, Hon. James Peters.
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Cortland County Magistrates Association
President Hon. Dean C. Northrup and 
NYSMA President H. John Kramer 
taken on October 21, 2010.

Present were, from left, Amanda Underwood, Ass’t Court Clerk, Homer; Hon. Rollan Elwood,

Taylor; Stacy Hall, Court Clerk, Homer; Hon. Gary Shiffer, Homer; Hon. Sharon Canfield,

Harford; Hon. Dean Northrup, Cuyler and President, Cortland County Magistrates Association;

Hon. H. John Kramer, Delaware, Sullivan County and President, NYS Magistrates Association;

Hon. Rick Monroe, Solon; Barbara Kobelia, Court Clerk, Preble; Hon. Lynn Webb, Preble; 

Hon. Fran Casullo, Cortlandville and Treasurer, Cortland County Magistrates Association.

Photography by SorenoDesigns.

County Association Photos

Ò

CORTLAND COUNTY MAGISTRATES

The Courtland County Magistrates Association held their 4th quarter dinner meeting at Uncle Louie’s Backyard Grill in Cortland

on October 21.

Shown in the photograph are (Standing, left to right): Hon. Jonah Triebwasser (Town and

Village of Red Hook); Hon. John Crodelle (Town of North East); Hon. Michael Tomovitch

(Town of East Fishkill); Hon. Raymond Chase, Jr. (Village of Wappinger Falls); Hon.

John Ludwig (Village of Tivoli); and Hon. Russell Tompkins (Town of Clinton).

(Seated left to right): Hon. Francis Christensen (Town of Milan); Hon. Irene McAliney

(Town of East Fishkill); Hon. James Devine (Town of Amenia); Hon. Vincent Francese

(Village of Wappinger Falls) who was recognized for 30 years on the bench; and Hon.

Louis Imperato (Town of Pine Plains.) 

Members of the Dutchess County Magistrates
Association recently attended the New York State
Magistrates Association conference and training
academy at the Villa Roma Conference Center in
Callicoon, New York. The local town and 
village justices were offered classes on updates in
various aspects of the law and court procedure
and practices.

°
DUTCHESS COUNTY MAGISTRATES
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Ó SCHOHARIE COUNTY MAGISTRATES
officers taken October 15, 2010

From left to right: Arlene Needleman - Secretary

Hon. Evelyn J. Falsarella - Treasurer, Hon. Herbert Needleman - President

NYSMA President - Hon. H. John Kramer, Hon. Richard C. Hamm - Vice President

Ñ

LEWIS COUNTY MAGISTRATES ASSOCIATION DINNER 
held in Copenhagen September 11, 2010.

From left to right: Hon. Charles Merrell, Lewis County Court & 5th

Judicial District T&V – Supervising Judge, Hon. John Woods Vice President

and Harold Aucter, President Lewis County Magistrates Association,

Then President Edward G.Van Der Water, Hon. Donald Buttenschon,

Oneida County President and NYSMA Director.

Greetings from an Old Member

J
ust to inform you what a 95 year old retired Town and Village Justice does during
retirement. Now living in a full retirement residence he keeps active on his scooter,
giving tickets to residents not for speeding, but for traveling too slow creating 

hazards in hallways and on side walks.

Sure miss the meetings that we used to have when I was back home. This is where I
live with my spouse of 70 years, but home is back in the Adirondacks.

The Magistrates Magazine is most welcome, keeping me up to date on things back
home. Best Wishes to all fellow Justices and be sure to take time out to smell the roses.

Adios,

Phil Wolff
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Albany . . . . . . . . . . 3
Allegany . . . . . . . . . 1
Broome . . . . . . . . . 7
Cattaraugus . . . . . . 4
Cayuga . . . . . . . . . . 1
Chautauqua . . . . . . 4
Chemung . . . . . . . . 2
Clinton . . . . . . . . . 1
Columbia . . . . . . . . 5

Delaware . . . . . . . . 3
Dutchess . . . . . . . 12
Erie . . . . . . . . . . . . 5
Essex . . . . . . . . . . . 1
Genesee . . . . . . . . . 4
Greene . . . . . . . . . . 8
Hamilton . . . . . . . . 1
Herkimer . . . . . . . . 8
Jefferson . . . . . . . . 3

Lewis . . . . . . . . . . . 1
Livingston . . . . . . . 5
Madison . . . . . . . . . 2
Monroe . . . . . . . . 10
Montgomery . . . . . . 2
Nassau . . . . . . . . . 13
Niagara . . . . . . . . 10
Oneida . . . . . . . . . . 9
Onondaga. . . . . . . 10
Ontario . . . . . . . . . 3
Orange. . . . . . . . . . 4
Orleans . . . . . . . . . 4
Oswego . . . . . . . . . 6
Otsego . . . . . . . . . . 8
Putnam . . . . . . . . . 1
Rensselaer . . . . . . . 8

Rockland . . . . . . . . 6
Saratoga. . . . . . . . . 3
Schenectady . . . . . . 1
Schoharie. . . . . . . . 3
Seneca . . . . . . . . . . 1
St. Lawrence . . . . . 2
Suffolk . . . . . . . . . . 7
Sullivan . . . . . . . . 16
Tioga . . . . . . . . . . . 1
Tompkins . . . . . . . . 2
Ulster. . . . . . . . . . . 7
Warren. . . . . . . . . . 2
Washington. . . . . . . 1
Wayne . . . . . . . . . . 2
Westchester . . . . . . . 7

TOTAL . . . . . . . . 231

CONFERENCE

ATTENDANCE

BY COUNTY 2010

(Back Row L-R)
Judge Paul Grenell, T/Caroline 25, Judge Robert D. Ferris, T/Beekman 40, Judge James E. McKevitt, T/Malta 20, Judge John
P. Reali V/Sea Cliff 20, Judge William H. McKerrell, T/Lumberland 25, Judge James F. Wolff, T/Otsego 25, Judge 
John E. Parker, T/Hurley 20, Judge Constance Pazin, T/Athens 25, Judge Bruce R. Moskos, T/New Lisbon 30, Judge 
Fred G. Palmer III, T/Cazenovia 20.

(Front Row, L-R)
Judge Donald R. Magill, T/Maine 25, Judge Malcolm W. Knapp, T/Lafayette 40, Judge Vincent S. Francese, V/Wappingers Falls
30, Judge Melba Jean Ellingston, V/Dexter 25, Judge K. Barry Neal, T/Yates 30, Judge John M. Sweeney, V/Middleville &
T/Fairfield 30, Judge William H. Price Jr., T/Southhold 30.

Service Pin Recognition
New York State Magistrates Association SERVICE PIN RECOGNITION PROGRAM 2010 Awards

Eligible Sitting Members with 20 or More Years
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T
he Honorable Richard Roberg,
Town and Village Justice of
Coxsackie, Greene County 

has been selected Magistrate of the 
Year at the recently conducted 
101st Annual Magistrates Association
Conference held at the Villa Roma
Resort and Conference Center in
Sullivan County. Judge Roberg has
served his community for 30 years.

The Eugene W. Salisbury Magistrate of the Year Award is given
to a judge who has been nominated by their peers and selected
by Judges who have previously received this Prestigious
Award. To be nominated, a judge should be a person who 
personifies the characteristics of honesty, trustworthiness
and behavior that benefits the Judiciary branch of government.
Further, they should have earned the respect of their fellow
colleagues, and be considered a solid citizen by members of 
his or her community. The award is intended not only to
acknowledge an individual’s competence and abilities as a
Town or Village Justice, but also to recognize and commend
his or her effort and accomplishments in improving the 
overall effectiveness of our judicial system.

Judge Roberg has certainly fulfilled these attributes. He has
been President of the Greene County Magistrates
Association; served on the Executive Board of the New York
State Magistrates Association for fourteen years serving as
Director, Treasurer, Vice-President and in the Association’s
2009 Centennial meeting held at Lake Placid, the position 
of President.

Judge Roberg has, and is continuing to serve on the Local
Courts Advisory Committee by appointment by Chief
Administrative Judge Ann Pfau. The objective is to formulate
bills to the New York State Legislature that will enhance our
judicial system. Two major concerns are the continuing
efforts promoting legislative proposals to enable Town and
Village Justices to adequately adjudicate and enforce the
Penal Law 221.05 and the ABC Law 65-C.

Judge Roberg’s community activities include membership
inthe Greene County Historical Society, active supporter of
the local food pantry and YMCA programs.

Judge Roberg has been happily married to his wife, Roberta,
for the past 43 years. They have one daughter Kirsten; a son
Leif; and a beautiful one year old granddaughter, Emma.

The Eugene W. Salisbury

Magistrate of the YearMagistrate of the Year
Historical Listing 

1965 Hon. Morris J. Zweig
1966 Hon. Theodore Smith
1967 Hon. Eugene W. Salisbury
1968 Hon. Irving W. Orth
1969 Hon. Sylvester J. Albano
1970 Hon. John F. Hyland
1971 Hon. James B. Lamb
1972 Hon. J. Webb Sheehy
1973 Hon. Harold W. Hayward
1974 Hon. Oliver H. McGraw
1975 Hon. Edward A. Scott, Jr.
1976 Hon Roderick B. Travis
1977 Hon. William S. Decker
1978 Hon. Helen Burnham
1979 Hon. Charles G. Rose
1980 Hon. Judson Wright
1981 Hon. J. Garland Pynn
1982 Hon. Herman H. Tietjen
1983 Hon. Betty Lou Salmon
1984 Hon. Thomas E. Goldman
1985 Hon. Harold G. Cronin
1986 Hon. Irving Tenebaum
1987 Hon. James E. Morris
1988 Hon. David M. Brockway
1989 Hon. Nicholas F. O’Shea
1990 Hon. Paula L. Leonard
1991 Hon. Duncan S. MacAffer
1992 Hon. Walter A. Saxton
1993 Hon. David Jacobs
1994 Hon. Malcom W. Knapp
1995 Hon. William Gee
1996 Hon. Philip B. Dattilo, Jr.
1997 Hon. James F. Wolff
1998 Hon. Sidney T. Farber
1999 Hon. Timothy J. Cooper
2000 Hon. John U. Holmes
2001 Hon. Daniel F. Coleman
2002 Hon. Roger H. Dilmore
2003 Hon. Richard M. Parker
2004 Hon. Raymond H. Berry
2005 Hon. Gary A. Graber
2006 Hon. Robert G. Bogle
2007 Hon. Vernon Barber
2007 Hon. David O. Fuller Jr., Co-recipient
2008 Hon. James W. Dougherty
2009 Hon. Mark G. Farrell
2010 Hon. Richard H. Roberg
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Passing the Gavel

Past President Edward G. Van Der Water congratulating

President H. John Kramer.

Swearing in 2010-11 Officers

(L–R) David A. Murante - 3rd Vice President, 
Amel S. Jowdy, Jr. - 2nd Vice President, Gary A. Graber- 1st Vice

President, Peter D. Barlet - President Elect, Dennis G. Quinn - Treasurer

New Directors

(L–R)  John P. Teixeira - TJ Niagara, Mary Lou McEnroy - TJ Paris,
Linda A. Bedard - TJ AuSable, William Price, Jr. - TJ Southold

Keynote Speaker

Past President Edward G. Van Der Water, 
Hon. George B. Ceresia, Jr., President H. John Kramer

Past Presidents

Top Row: James W. Dougherty, Robert G. Bogle, Donald R. Magill,
Allan E. Pohl, Thomas R. Dias, Ralph R. Mackin, Mark G. Farrell,

Edwin B. Winkworth & David O. Fuller.

Seated: Timothy Cooper, Eugene W. Salisbury, Sidney T. Farber,
Paula L. Leonard, Malcolm W. Knapp & Richard H. Roberg. 



HON. MARY LOU MCENROY
Town Justice, Paris

Judge McEnroy was first elected Paris
Town Justice in 1970 to 1974 and 
again in 1988 to the present. She was
the first female justice to be elected in
Oneida County. During this time she
has been active in the Oneida County

Magistrates Association serving as President, Vice
President, Corresponding Secretary and Director of
Public Relations. She is also serving on the 5th Judicial
District Advisory Board. This will be the judges second
term as Director and also has served as the NYSMA
Treasurer in 2007 and 2008.

Judge McEnroy has been the Oneida County Clerk who
managed the Office of Naturalization, two Motor Vehicle
offices, Clerk of the County and Supreme Courts and
Office of the Registrar. She has been active in many
Community Service Organizations and was presented
with the “Woman of Merit Award”  in 1980.

Judge McEnroy and her husband have four children,
eighteen grandchildren and one great-grandchild. She is
a member of St. Anthony – St. Patricks’s Church in
Chadwicks, NY.
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HON. JOHN P. TEIXEIRA
Town Justice, Niagara

Judge Teixeira was elected to 
the bench in Jan. 1978. Judge
Teixeira worked to organize the
Niagara County Magistrates
Association. In 1981 he worked
on the By Law Committee and

served as President in 1983. Teixeira is active in
the county group and has been a long time 
member of NYSMA. He worked on the committee
to establish the Domestic Violence Protocol in
Niagara County, much of this protocol is still in 
place. Teixeira worked on the committee that
played a role in organizing the Allegheny County
Magistrates Association. He worked with the
Niagara County Magistrates Association when they
hosted the state convention in Niagara Falls N.Y.
He worked as a Process Engineer at General Motors
in Lockport, NY and retired after 20+ years.
Teixeira is an active member of the Town of  Niagara
Lions Club and is currently the membership 
chairman. He has lived in the Town of Niagara
since 1961. He has been married for 54 years to his
wife Jackie and has 6 children, 11 grandchildren
and one great grand son. Teixeira is an active
member of St. Leo’s Church since 1961 and has
worked on several committees while enrolled there.

HON. LINDA A. BEDARD
Town Justice, AuSable

Hon. Linda A. Bedard, is a Town Justice
in the Town of Ausable Court, located 
in Clinton County. She has been a Judge
since 1998, and has been a member 
of the Clinton County Magistrates
Association for that same time frame.

Judge Bedard is currently the Vice President of her
Association having held the office of President, Vice
President, and Secretary, she has chaired several 
committees for the Association as well.

Judge Bedard resides in the Keeseville area with her 
husband Ernest of 47 years and is active in her community
and church.

HON. WILLIAM PRICE, JR.
Town Justice, Southold

Bill was elected a Southold Town
Justice in 1981 and has served in
that office since 1982. He maintains
a general, private law practice 
in Greenport, Suffolk County,
New York. He graduated from 

the Northfield Mount Hermon School in 1969, 
from Boston University in 1973 and Albany Law
School in 1976. He residees in Greenport with his
wife Lillian.
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The New York State Magistrates Association thanks the following commercial exhibitors for their support of our 101st Annual Conference.

Amarosa Specialty Products.   Craft Robe Co.   Lexis Nexis   Looseleaf Law
National Interlock Service NY Ltd.   New Dawn Technologies    Service Education, Inc.

Williamson Law Book Co.

Thank you to the following participants:

Bettye Knapp, Photo Archives •  Office of Court Administration •  NYS Judicial Institute •  NYS Comptroller’s Office

Town & Village Resource Center •  Office of Justice Court Support •  Ulster County Sheriff’s Department

NYS Department of Motor Vehicles •  Office of Records Management •  Advisory Committee on Judicial Ethics
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Answers to Quiz 
(from page 24)

1)a

2) c

3) b 

4) d

5) d

6) b

7) b

8) d (this ground exists only if there is lease;

an “at will” tenant’s rental does not end

at a particular time)

9) a

10) b

Bonus) d

o
f
t
h
e
M
o
n
t
h

Established 1870

Williamson Law
Book Company

790 Canning Parkway
Victor, New York 14564

Telephone: (716) 924-3400 
Fax: (716) 924-4153

Supplier of Legal Forms For Town

Village - City - County Courts

Supplier of Legal Forms, Record Books, 
Dockets & Law Books For Local 

Criminal Courts - Town - Village - City

We Also Have A Complete Line Of 
Software Programs For

Parking Systems . . . . . . . . . . . . Accounting Systems
Fixed Asset Accounting . . . . . . . Water/Sewer Billing
Payroll . . . . . . . . . . . . . . . . . . . . . . . . . Court System
Tax Assessments . . . . . . . . . . . Town Clerk’s System

- Electric Billing -
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Disciplining a Judge For Failure to Disqualify:
An Analysis of a Recent Case By: Gerald Stern1

Introduction

In October 2010, the Commission on Judicial Conduct 
censured a town justice for dismissing a speeding case in “the
interest of justice” on behalf of a defendant who was the judge’s
employer’s son. The judge reported to the defendant’s father on
a daily basis, and the defendant worked in the same business
and in the same building as the judge. 

Under these circumstances the judge should have disqualified
himself. The judge learned of the charge when the defendant
came to see the judge and gave the judge the ticket. The judge
said something like the ticket “was taken care of.” Subsequently,
upon dismissing the speeding charge, the judge failed to record
the reason, although the Criminal Procedure Law (Section
170.40[2]) requires that judges provide written reasons for dis-
missals in the interest of justice.  Later, when he testified in his
own disciplinary hearing, the judge could not recall the reason
for the dismissal.  To the Commission it was ticket fixing.

The Commission also found that the judge had failed to 
disqualify himself from eight other traffic cases. Five of these
were traffic charges disposed of by the judge’s clerk on guilty
pleas by the judge’s nephews and a son of one of the judge’s
employers. In addition, the judge’s court clerk imposed fines in
two cases that were submitted to the court by plea agreements
in which both sides agreed to pleas of guilty to a reduced
charge.  One of the defendants was the judge’s nephew and the
other was the son of one of the judge’s employers, the same
individual who had achieved a dismissal in the interest of 
justice by talking to the judge.  

The judge also considered four small claims actions brought
by the judge’s co-judge, a local merchant in town.  In one of the
small claims cases, the judge held the hearing, ruled in favor of
his co-judge, but failed to make a record of his decision. The
records of the four cases were incomplete.   

Delegating Functions to The Court Clerk

The court’s practice on mailed guilty pleas was for the clerk
to impose fines based on a schedule approved by the judge.
Among the cases handled by the clerk in this manner were
some in which the judge should have been disqualified. 

In the cases in which the judge’s nephews pled guilty to the
traffic charges, the Commission found that the judge should
have known that his court clerk was handling the guilty pleas,
particularly since his nephews had spoken to him about the
tickets they had received. In one of those cases, the clerk told
the judge that she had received a fine from one of his nephews
and the judge told her to deposit it in his court account.
Although he did not grant special consideration to his nephews
in the handling of those tickets, the cases are part of the judge’s
records. The Commission concluded that he should have 
transferred his nephew’s cases so that another judge would 
handle the matters. 

In the two cases that were disposed of by the clerk upon
receipt of plea agreements, although it was likely that a neutral
judge would have accepted the negotiated pleas, the clerk
should not have been permitted to act on those.  The judge had
improperly delegated to his court clerk a judicial duty – to
accept or reject a plea agreement.  

Dismissal in “The Interest of Justice”

The most serious misconduct in the October disciplinary
case concerned the dismissal in the interest of justice in a case
the judge should not have handled.  The judge’s misconduct was
compounded by his failure to make a record of the reasons for
the favorable decision.  It seemed clear that the favorable treatment
constituted a ticket fix, which is regarded as serious misconduct.

Defining “Ticket Fixing”

“Ticket fixing” should be distinguished from reductions
that occur in the course of disposing of traffic tickets.  The 
difference is that a ticket is “fixed” when the charge is either
reduced or dismissed as a favor either to the defendant or to
someone with influence who has sought special consideration –
not on the merits or as part of the normal plea bargaining
process. Ticket fixing is a distortion of justice because it is done
only for someone with special influence, and is almost always
achieved by an ex parte approach to the judge. (It is possible
that a judge may do a favor on a traffic ticket without being
asked. That would still be ticket fixing.)

It is no secret that in most parts of the state, a defendant
charged with speeding in a court can achieve a reduction of
some kind (with fewer “points” on his or her driving record) by
pleading not guilty, appearing in court as required, and just
waiting for the system to offer the bonus of a lesser charge and
fewer points for a guilty plea. Neither the courts nor prosecutors
have the resources to try all cases of defendants who plead not
guilty. Reductions of this kind on consent of the prosecutor and
the defendant are not improper. 

Three decades ago, when ticket fixing was common, many
tickets were fixed based on phone calls and letters to the judge.
The letters would be placed in the court’s files.  When the ticket
fix was based on telephone calls or personal conversations,
judges often would mark their files to record the name of the
persons who called or spoke to the judges on behalf of the
defendants whose tickets were fixed.  

Thousands of incriminating letters and notations were
found in public court files by the Commission on Judicial
Conduct, which established the basis for many judges to be
publicly censured and admonished for ticket fixing.  Although
this practice was not done for money, it corrupted the system of
justice by providing for two systems of justice, one for those
with influence and the other for everyone else.  
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The discredited practice was based purely on favoritism. 
At times, judges who did such favors later requested similar
treatment from judges who had previously requested favors on
behalf of their friends, neighbors, relatives, political supporters,
employers and others.  Police officers and troopers who knew
that their cases were being reduced joined the special group of
insiders who could seek and obtain favored treatment.  Officers
would sometimes come into court and leave notes for the judge
on behalf of motorists who were close to other police officers.
One officer left a note for the judge on a court file saying simply
“Fixo.” It was clear what he meant, and he got what he had
asked for.  

1970s-1980s

There were so many judges who were involved in ticket 
fixing, either as seekers, grantors, or both, that the Commission
could not remove all judges who had engaged in the improper
practice.  In fact, some judges who had engaged in the practice
once or  twice were privately cautioned. The judges who engaged
in the practice numerous times were publicly disciplined but
not removed.

By the mid 1980s, all judges were put on notice that ticket
fixing constituted serious misconduct that would be severely
dealt with.  

In 1985, the Court of Appeals stated that one incident of
fixing a traffic ticket “is misconduct of such gravity as to 
warrant removal” from office (Matter of Reedy, 64 NY2d 299,
302 [1985]). But shortly thereafter when the Commission on
Judicial Conduct determined that a judge should be removed for
seeking special consideration for his son on a speeding charge,
the Court in 1986 rejected the Commission’s determination and
said that mitigating factors may warrant a reduced sanction
(Matter of Edwards, 67 NY2d 153 [1986]). The Court noted
that the judge had no prior history of misconduct and it was 
apparent that the judge’s communications to the court that was
about to handle his son’s case were an “aberration.” Other 
mitigating factors were that the judge cooperated with the
Commission and was contrite.  

The Past 25 Years

Over the past 25 years, it has been well understood that if the
Commission were to prove even a single incident of ticket fixing,
only mitigating circumstances would help a judge retain his or
her judgeship. One ticket-fixing incident would likely result in
at least a censure, the second most severe disciplinary sanction.  

In “The Interest of Justice”: Or is it a Particular Justice?

In 2003, a judge marked the appropriate court file in a
speeding case: “reduced in the interest of Justice ———.”  The
notation had faithfully recorded that the judge had received a
telephone call from a particular Justice for special consideration,
which was granted.  The judge who granted the request was 
censured in August 2005 for “conduct that subverts the entire
system of justice.”  Four Commission members dissented and
voted for removal from office.  (One of those members, Richard
D. Emery, is still a Commission member.) 

In censuring the judge who had made the request, the

Commission majority stated that the sanction 

should not be interpreted to suggest that we will never
impose the sanction of removal for such transgressions.
We continue to regard ticket-fixing as extremely serious
misconduct and underscore that such conduct will be
condemned with strong measures.

Three years later, the judge who had made the request
made another one, and when that was discovered, he resigned
with a promise never again to be a judge.

Mitigation

In the October 2010 ticket fixing case, the Commission
majority found that the judge cooperated, was contrite, and was
a non-lawyer. Cooperation and contrition often help a judge who
faces discipline on undisputed facts. But being a non-lawyer has
never before been cited as mitigation.  Indeed, the Court of
Appeals and the Commission have specifically rejected it as a
factor that would lessen disciplinary sanctions to be imposed.  

In this case, it does not appear that a law school education
would have helped the judge recognize the impropriety of fixing
a ticket for his employer’s son and for failing to disqualify 
himself from cases of his nephews, another son of the employer,
and cases in which his co-judge was the claimant. The basic
rules against presiding over cases of close friends, relatives and
co-workers, especially those who are the judge’s bosses’ sons or
daughters, are well understood by all judges regardless of
whether they are lawyers.  

In a sharp dissent favoring removal from office, one
Commission member, Richard Emery, was critical of the 
reasoning for the determination of censure and predicted that
other judges would raise the non-lawyer mitigation factor in the
future.  While judges might raise that defense in the future, they
should not rely on it.  Another Commission member, Elizabeth
B. Hubbard, implicitly rejected the non-lawyer mitigation by
voting for removal. Ms. Hubbard is not a lawyer.

Conclusion 

There are lessons to be learned for judges and clerks from
this recent disciplinary case.  

The Commission aptly observed that use by clerks of fine
schedules in moving violation cases may be a “questionable”
practice. When such schedules are used, (1) the judge is responsible
for the rendering of those fines, (2) the clerks should not exercise
discretion when to raise or lower typical fines, and (3) the 
judge has responsibility to make certain that the clerks are not
disposing of cases that the judge should be disqualified from.  

The judge’s responsibility in part is to impose fines, apply
individualized justice, and follow the rules pertaining to 
disqualification. The judge has the obligation to avoid cases of
the judge’s close friends, clients, customers, relatives, campaign
manager, personal attorney, co-judge, co-workers, and whenever

Continued on page 18

Stern Article Cont…
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From: ADVISORY’S COMMITTEE ON JUDICIAL ETHIC 
c/o OFFICE OF COURT ADMINISTRATION

June 10, 2010

Digest:    A part-time lawyer judge who presides in a court
located in the Third Judicial Department may be
assigned or accept appointment as a law guardian
unless such assignment involves a legal or ethical 
conflict of interest.

Rules: Criminal Procedure Law 530.11(4); 530.12(3-a), (3-b);
Judiciary Law §16; 22 NYCRR 100.2; 100.2(A);
100.4(A) (3);100.6(B)(1); 100.6(B)(2); 835.3(c); Joint
Opinion 88-17(a)/88-25 (Vol. I).

Opinion:
A part-time lawyer judge who presides in a court located in

the Third Judicial Department asks whether he/she may be
assigned to serve as a law guardian in the family court.  

A judge must avoid impropriety and the appearance of
impropriety in all the judge’s activities (see 22 NYCRR 100.2),
must respect and comply with the law, and must act at all times
in a manner that promotes public confidence in the integrity
and impartiality of the judiciary (see 22 NYCRR 100.2[A]). A
part-time judge who is a lawyer is permitted to practice law (see
22 NYCRR 100.6[B][1]).  

At the time of the inquiry, the relevant language of Section
835.3(c) of the Rules of the Supreme Court, Appellate Division,
Third Judicial Department, entitled, “Assignment of Law

Guardians,” provided as follows: 

No law guardian shall be assigned to represent a minor
when such assignment may involve a legal or ethical
conflict of interest. A law guardian who serves as a
judge or justice of a city, town or village court or law
clerk to a judge or justice, shall not be assigned or
accept assignment as a law guardian in the county
where that court is located in any type of proceeding
over which that court could exercise jurisdiction. 

However, section 835.3(c) of such rules was amended 
effective March 11, 2010 and now reads as follows:  

No law guardian, including a law guardian who serves
as a judge or justice of a city, town or village court or
law clerk to a judge or justice, shall be assigned or
accept assignment in any court as a law guardian when
such assignment may involve a legal or ethical conflict
of interest.

Therefore, in the Committee’s view, a part-time lawyer
judge who presides in a court located in the Third Judicial
Department now is eligible for appointment to serve as a law
guardian unless there is an actual legal or ethical conflict in a
given case.  For example, an actual legal or ethical conflict may
result if serving as a law guardian will interfere with the
judge/lawyer’s ability to perform his/her judicial duties (see 22
NYCRR 100.4[A][3]), if the matter to which he/she would be
assigned originated in his/her court (see Judiciary Law §16;
Joint Opinion 88-17[a]/88-25 [Vol. I]), or the judge/lawyer
served as a judge in the case (see 22 NYCRR 100.6[B][2]).1

Opinion 09-168 Submitted by: Maryrita Dobiel – Chief Counsel

Advisory Committee on Judicial Ethics

1 Pursuant to Criminal Procedure Law §§ 530.11[4], 530.12[3-a], and [3-b], a local criminal court judge may preside in a family offense proceeding
that is pending in Supreme or Family Court or that is commenced in a local criminal court and there after transferred to Family Court.              
1-888-600-5232

“the judge’s impartiality might reasonably be questioned”
(Section 100.3[E][1] of the Chief Administrator’s Rules).  So,
delegating the task to court clerks of imposing fines from a
schedule appears to have some risk that the clerks will not
always know which cases the judge should be disqualified from.

A related matter concerns the delegation of authority to the
clerk to impose fines on plea agreements when the judge has
not even decided whether to accept or reject the plea bargain in
the agreement.  It is an improper delegation, substantially
aggravated when the defendant is the judge’s relative, co-worker
or other person whose case the judge should not handle. 

There is also a lesson here about dismissing charges “in the
interest of justice.” The reasons for its use should be documented
in accordance with the Criminal Procedure Law, and, obviously,

there should be good reasons for doing so. 

As to ticket fixing, the Commission in August 2005 called
the practice “egregious misconduct” (in censuring the judge),
and it remains to be seen whether the Commission will continue
to censure (and not remove) judges for single ticket fixing 
incidents. Two Commission members voted for removal in the
recent disciplinary case, one of whom filed a vigorous dissent.
Dissents sometimes have a way of becoming the rationale in
future cases. 

1 Mr. Stern serves as special counsel to the Judicial Institute and as faculty in

the Town and Village Justice Education Program.

Stern Article Cont…
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Whereas, again Almighty God has called from our midst a number of treasured
associates, and, bowing in humble obedience to his will, we pause to remember
the following magistrates who have passed away since our last conference.

We remember them as fond friends, loyal servants, and staunch expondents of
democracy and our judicial system. We enjoyed their friendship and helpful 
contributions in our work as Magistrates, in business, and in social hours. Their
memory is revered and their virtues are recalled at this annual conference.

Now, be it resolved, that a copy of this resolution be included in the minutes and
records of this annual conference; that copies be available to survivors; that a

copy be spread in the publication of this association; that the sincere sympathy of the officers and members of
the New York State Magistrate Association be expressed.

New York
State
Magistrate
Association

Deceased 
Member List

2010

Name Title & Location
Hon. Robert Armstrong TJ: Durham
Hon. Marilyn A. Baird TJ: Tully
Hon. Eileen C. Baker Jefferson County
Hon. George G. Bernhard TJ: Lagrange
Hon. Paul W. Birk TJ: Palatine
Hon. Donald L. Boughner TJ: Riga
Hon. James T. Boyko TJ: Colesville
Hon. Amado R. Braceros TJ: Roxbury
Hon. Scott W. Brown VJ: Ballston
Hon. William J. Cody TJ: Sweden
Hon. Leonard J. Connolly VJ: Lattington
Hon. Edward H. Culliton TJ: Cuba
Hon. Gerald J. Dieffenbach VJ: Malvern
Hon. Alton B. Doyle TJ: Guilford
Hon. Raymond J. Ernenwein TJ: Kendall
Hon: Richard A. Folmsbee TJ: Princetown
Hon. Paul Z. Garnsey TJ: Northumberland
Hon. Howard R. George TJ: Watertown
Hon. Arthur I. Goldberg VJ: East Hills
Hon. Tony Grassi TJ: Pine Plains
Hon. Maurice C. Greenbaum VJ: Kingspoint
Hon. Kathleen M. Greule TJ: Romulus
Hon. Jerome J. Hersh Westchester County

Name Title & Location
Hon. Nelson E. Lefort TJ: Sardinia
Hon. William L. Maher VJ: Brookville
Hon. James E. Maring TJ: Sandy Creek
Hon. Stanley W. Mills TJ: Newark Valley
Hon. Edward E. Murphy Tompkins County
Hon. Bernard G. Oliver TJ: Willsboro
Hon. Walter M. Pelkey TJ: Chili
Hon. Harold C. Peters TJ: Chautauqua
Hon. Ralph J. Radwan TJ: Cheektowaga
Hon. Elizabeth D. Raymond TJ: Covert
Hon. Vincent P. Scholl TJ: Kirkland
Hon. Eugene Schuster VJ: Great Neck Est.
Hon. Andrew E. Simays VJ: Malone
Hon. Theodore J. Smith VJ: Cooperstown
Hon. George H. Tompkins Herkimer County
Hon. Richard F. Tompkins VJ: Wellsville
Hon. Roger A. Tricinelli TJ: Patterson
Hon. George M. Truesdail TJ: Owego
Hon. Thomas Turner TJ: Pittsfield
Hon. Joseph L. Vetrone Nassau County
Hon. Edward J. Whalen TJ: Otto
Hon. William H. Young TJ: Taghkanic

�

Please inform us of members that have passed away

Name __________________________________________________________________

Court __________________________________________________________________

# Years of Service ____________ Date of Death __________________

Deceased Members



Winter 2010 - The Magistrate

20

FOR THE VILLAGE:

DWIGHT D. KRAEMER, ESQ.

Village Attorney and Prosecutor

Westbury Village Hall

235 Lincoln Place

Westbury, NY 11590

FOR THE DEFENDANT:

ANTHONY MASTROIANNI, ESQ.

Pro Bono Publico

355 Post Avenue

Westbury, NY 11590

This Court had before it a defendant twice charged and

once convicted of driving at high speeds, both at 102 mph in 55

mph zones in violation of New York State’s Vehicle and Traffic

Laws, thus subjecting him to a possible fine of $450.00 and a

surcharge of $85.00; the revocation of his license and fifteen

days in the Nassau County Jail. After at first bench warranting

in this Court and being returned on that warrant, the defendant,

age 18, appeared with his mother who posted $500.00 in bail on

his behalf. The defendant was then released on bail but the

Court strongly encouraged the defendant to secure counsel

before his next court appearance. This Court rejected the plea

bargain as proposed by the prosecutor. The defendant indicated

that he was unemployed, indigent and could not afford counsel.

After that arraignment and before his next court appearance,

the defendant was arrested on alleged gang related felony

charges. Those charges were pending in Nassau’s District and

County Courts. The defendant was produced in this court in

shackles by the Nassau County Sheriff’s Department. He

appeared with his mother and still without counsel. He was 

represented on the felony charges by either Legal Aid or 18-B

counsel, but they were not assigned to represent him on the

charges before this Court.

Between court dates in this court, I contacted Nassau’s

Assigned Counsel Defender Plan Administrator to determine

whether I could assign 18-B counsel to the defendant. The

Administrator, a distinguished attorney, former prosecutor and

a Professor of Law, informed this Court that it (the Court) was

not authorized under Article 18-B to assign counsel in a violation

case. This then posited with me a serious constitutional question

in this Court and a case of first impression statewide. It has

wide reaching implications for this Court, but also for all other

courts with violation cases before them where the possibility of

jail is among the penalties that may be imposed. See Morris, et al.,

A Practice Guide to Village, Town and District Courts in New

York, (Lawyers Cooperative Publishing Company, Rochester,

New York (now Thompson West, St. Paul, Minnesota, 1995-Present).

This Village Justice is a co-author of the aforementioned treatise.

In a previous opinion and order, this Court directed the

Attorney General of the State of New York to appear before it

and show cause why Article 18-B of the County Law should not

be declared unconstitutional. The full opinion and order were

published in the New York Law Journal on June 4, 2010. See

New York Law Journal, Decisions in the News, People v.

Louisseize, New York Law Journal, June 4, 2010 at 46 and Joel

Stashenko, A.G.’s Office Declines to Defend Law That Prevents

Appointment of Counsel in Serious Traffic Offenses, New York

Law Journal, June 4, 2010 at 1 and 5.

Having been placed on notice of this Court’s intentions, the

Attorney General responded as follows:

Dear Judge Liotti:

I write in response to the Court’s order dated May 10,

2010, which directed the Attorney General to show

cause why County Law article 18-B should not be

declared unconstitutional.

Memorandum and Order

THE PEOPLE OF THE STATE OF NEW YORK

MEMORANDUM AND ORDER  

against Docket No. 09110008

STANLEY LOUISSEIZE,

Defendant

Submitted by: Hon. Thomas F. Liotti

Village Justice of Westbury 
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The Attorney General respectfully declines to respond

to the order for two independent reasons. First, there

is no longer any live case pending before the Court. The

Court’s memorandum indicates that the underlying

traffic violation was resolved last month by a guilty

plea and fine. The parties to the case therefore no

longer have a stake in the constitutional question the

Court has raised.

Second, the Attorney General was not a party, and could

not have been joined as a party, when the case was

pending. As the Appellate Division recently explained:

When the constitutionality of a statute is challenged in an

action or proceeding to which the State is not a party,

the Attorney General may, upon notification of the

challenge, choose to intervene in support of its con-

stitutionality if he or she be so inclined (see CPLR

1012[b][1], [3]; Executive Law § 71). There is no

authority, however, for the Supreme Court to compel

the Attorney General to intervene, or to join the State

as a party in such case.

Matter of Walsh v. Katz, 66 A.D.3d 1052, 1055-56 (2d

Dep’t 2009). Moreover, while the Court’s order seems

to contemplate issuing a declaratory judgment, no

plaintiff has sued the Attorney General or the State

for a declaratory judgment seeking such a declaration.

The issues raised by the Court are serious ones that

deserve careful attention from all branches of 

government. This Court’s memorandum will no doubt

contribute to the public discourse on the matter. But

this case does not present an appropriate vehicle for

a judicial ruling on the constitutionality of article 

18-B. Should the question arise again in a proper 

procedural posture, there will be ample opportunity

for the courts to address the matter then.

Sincerely,

Benjamin N. Gutman

Deputy Solicitor General

Unfortunately, while the Attorney General’s response may,

in some respects, be viewed as a concession that the law is

unconstitutional or that my memorandum decision and order

may have an affect regarding public policy statewide, it also

skirts the issue of the unconstitutionality of the law statewide. It

purportedly hangs its hat on procedure which either deprives

the Court of deciding the question or limits the impact of the

decision to this Village alone. That response does nothing to

address the issue. It appears to be, at least in this Court’s view,

a political cop-out by an Attorney General seeking election as

Governor and a State Legislature engulfed in a State budget

deficit of over $9 billion - the worst state of affairs in this State’s

history. This Court will not ignore this issue for political or

other reasons. This Court does not have the luxury of deferring

constitutional questions to another time and place. That buck

stops here in this Court and in every other charged with the

inherent responsibility of judicial review, an unquestioned 

obligation bestowed upon us as a constitutional premise and

foundation of our form of government since Chief Justice John

Marshall decided it more than two hundred years ago in

Marbury v. Madison, 5 U.S. 137 (1803).  It is the function of

this Court to determine the constitutionality of the laws that

come before it. In doing so, the Court must look to the words of

the Constitution in hac verba, the original intent of our

Founders in that regard and prior decisions that have interpreted

a particular provision of the Constitution, in this case, the Sixth

Amendment of the United States Constitution, which provides:

Amendment 6

In all criminal prosecutions, the accused shall enjoy

the right to a speedy and public trial, by an impartial

jury of the state and district wherein the crime shall

have been committed, which district shall have

been previously ascertained by law, and to be

informed of the nature and cause of the accusation;

to be confronted with the witnesses against him; 

to have compulsory process for obtaining witnesses

in his favor; and to have the assistance of counsel for

his defense.

The legal question then is whether Article 18-B of the

County Law is constitutional. More specifically where that law

provides for the assignment of counsel to an indigent defendant who

is accused of a crime, such as misdemeanors or felonies, it does

not allow for the assignment of counsel in the case of violations

where there is a possibility of jail and other serious penalties.

While this is a Local Criminal Court, the Village Courts of

Nassau County do not preside over misdemeanors or felonies.1 We 

Continued on page 22



Winter 2010 - The Magistrate

22

are not Courts of Record and we do not conduct jury trials.

We do not have the benefit of Probation Reports or the power to

sentence someone to probation. While all of the Village Justices

and Associate Village Justices in Nassau, more than one hundred

twenty of us in the sixty two villages here, are attorneys, we are

not by law required to be. Yet, throughout this State non-lawyer

Village and Town Justices, approximately fifteen hundred in all,

preside over felony arraignments and exams; misdemeanors

and violations. If an indigent defendant comes before these

judges and is charged with a crime, then they are eligible for the

assignment of counsel, in other words, a free lawyer to represent

their best interests. An indigent defendant charged with one or

more violations of State or Local Laws where they may be 

facing fifteen days on each violation, is ineligible for the 

assignment of counsel.

Article 18-B § 722-a of the County Law provides:

§ 722-a. Definition of crime

For the purpose of this article, the term “crime” shall

mean a felony, misdemeanor, or the breach of any

law of this state or of any law, local law or ordinance

of a political subdivision of this state, other than

one that defines a “traffic infraction,” for which a

sentence to a term of imprisonment is authorized

upon conviction thereof.

It was created in the aftermath of Gideon v. Wainwright,

372 U.S. 335 (1963), which mandated that any indigent 

defendant charged with a crime shall be eligible for the assignment

of counsel. The Supreme Court of the United States made its

ruling binding upon the states under the Fourteenth Amendment.

Since the holding in Gideon, we have learned that counsel

must also be effective. See, Strickland v. Washington, 466 U.S.

668 (1984); Jenkins v. Coombe, 821 F. 2d 158 (1987) and

Lopez v. Scully, 58 F.3d 38 (2d Cir.1995). It is apparent that a

system that relies upon pro bono publico defense counsel or

one with underpaid lawyers who cannot match the pay and

resources of prosecutors, is inherently dysfunctional. A

Legislature or Executive Branch of Government that ignores

these realities is dysfunctional in itself. The mandate of Gideon

cannot be met unless all courts are able to provide 

effective legal representation to the poor in any case where

there is a mere possibility of jail. See, Alabama v. Shelton, 122

S.Ct. 1764 (2002).

Notwithstanding the holding of Gideon and its progeny, the

State’s response to it has been lackluster at best, providing 

inadequate funding for Publico Defenders, Legal Aid attorneys

and assigned counsel statewide. In the forty five years since its

enactment, Article 18-B has served as little more than a band

aid solution to a justice system hemorrhaging with a panoply of

endemic, vexing, societal problems which become even more

critical in times such as these where the recession, a failing 

economy, budgetary deficits, wars and environmental disasters

compete for funding with the justice system. But again, while

many of these issues may have been unforeseen circumstances,

unplanned events, emergencies or necessaries, the Constitution

is with us each and every day, in good times and bad. It is our

highest priority and the corners of it should never be cut. This

is truly our greatest legacy as a nation. We are a nation of laws

where freedom, liberty and due process are our highest priorities.

In light of the oath which I have taken to uphold, protect

and defend the Constitutions of the United States and New York

State, I must declare Article 18-B unconstitutional and I therefore

do so. Since I am merely a Village Justice from a small Long

Island community, my words may not resonate anywhere else.

Nonetheless, it is my obligation to write them.

Dated: Westbury, New York     SO ORDERED:  

June 9, 2010

HON. THOMAS F. LIOTTI

Village Justice

Memorandum and Order Cont…

1 See, People v. Ventura, 3 Misc.3d 1107(A), 787 NYS2d 680 (NY Just. Ct., 2004).
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Quiz of the Month
The questions for this quarter’s quiz come from the training 
manual Civil Actions Part II along with the Powerpoints which
were prepared and written by Fran Ciardullo and Kevin McArdle.
Choose the best answer.

_____  1.  What makes a summary proceeding a special proceeding is that it is commenced with a(n)
a.  petition b.  complaint c.  warrant          d.  appearance ticket

_____  2.  Which of these actually occurs prior to a landlord commencing a summary proceeding?
a.  filing a petition c.  making a demand for the rent due
b.  issuing a warrant of eviction d.  issuing a judgement

_____  3.  Fact Pattern: Tenant leases a store The outcome of this sequence of events is 
The landlord demands $270,000 in rent most likely to be?
Tenant objects
Landlord locks out the tenant a.  judgement for the landlord
Tenant sues the landlord b.  possession restored to the tenant and treble damages

_____  4.  The warranty of habitability does NOT protect a tenant from living in a premises that is
a.  dangerous c.  hazardous
b.  detrimental to health d.  in a neighborhood that is know for drugs and crime

_____  5.  Which would most likely convince a court to grant rent abatement in a warranty of habitability defense?
a.  peeling paint c.  damage to a window sill
b.  rust stains in the sink d.  no hot water

_____  6.  Town and village courts may award a judgement for unpaid rent
a.  in an amount not to exceed $3,000 b. in any amount

_____  7.  Fact Pattern: Tenant has not returned the keys
No one is going into or out of the premises
There are no furnishings in the premises

Under this set of circumstances
a.  The court does not have jurisdiction for a summary proceeding since the occupant must be in possession of the

property when the summary proceeding is commenced
b.  The court does not have jurisdiction to hear the summary proceeding because the tenant enjoys legal possession

_____  8.  Which statement about summary proceedings is NOT accurate?
a.  The court does not have the jurisdiction over the right c.  Rooming house and residential hotel occupants are tenants 

of possession and claim for rent due if the occupant if they have resided at the premises for at least 30 days
vacates the premises after the summary 

b.  A summary proceeding may be commenced even if d.  If an “at will” tenant is destroying the premises, the 
there has never been a landlord-tenant relationship landlord can file to have the tenant evicted as an
between the parties objectionable tenant

_____  9.  Which would be grounds for bringing a non-payment summary proceeding
a.  failure to pay the rent c.  damaging the premises
b.  failure to pay a security deposit d.  all of the above

_____  10. A ten day notice to leave must be served to obtain possession in all of the following situations EXCEPT
a.  the respondent is squatting c.  the premises has been sold at foreclosure
b.  the respondent occupies the premises d.  the respondent is the tenant of a life tenant and the life tenancy

incident to his employment and his has been terminated
employment is terminated

_____  Bonus   Judge Austin, known for being a stickler for detail, knows that it is NOT appropriate for a notice of petition to be
signed by a(n)

a.  lawyer b.  judge c.  court clerk           d.  pro se landlord



Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 

New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The
NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That
means violators may participate in the NYSP driver improvement program from any computer with an internet
Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the
integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven
curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two
parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,
there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000
people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in
motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the
NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per
year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of
Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace
productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs
and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3
percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

                
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com • www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 
 

NYSP Affiliations include: 

• County Legislators and Supervisors (CLAS) • New York Conference of Mayors (NYCOM) • New York State Association of Counties
(NYSAC) • Federation of New York Insurance Professionals (FNYIP) • New York Federation of Professional Health Educators

(NYSFPHE) • District Council 37 (DC37) • Civil Service Employees Association (CSEA) • Catholic Schools Administrators
Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in
35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you

NYSP
NEW YORK SAFETY PROGRAM



DMV NY ONLINE COURSE now available on our website NTSI.COM. Coupon Code ntsi$5off for an additional $5.00 off our course.

750 Delaware Avenue
Delmar, New York 12054-1124




