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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT

§100.4 A Judge shall so Conduct the Judge’s Extra-Judicial Activities as to Minimize the Risk of Conflict
with Judicial Obligations.

(D) Financial Activities

(5) A judge shall not accept, and shall urge members of the judge’s family residing in the judge’s
household not to accept, a gift, bequest, favor or loan from anyone except:

(f) a loan from a lending institution in its regular course of business on the same terms
generally available to persons who are not judges;

(g) a scholarship or fellowship awared on the same terms and based on the same criteria
applied to other applicants; or

(h) any other gift, bequest, favor or loan, only if: the donor is not a party or other person
who has come or is likely to come or whose interests have come or are likely to come
before the judge; and if its value exceeds $150.00, the judge reports it in the same
manner as the judge reports compensation in section 100.4 (H).
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It was a great personal honor
for me to assume the
Presidency of the New York

State Magistrates Association at
our September 2011 Annual
Conference in Niagara Falls.
The occasion was especially
memorable for me since I was
lucky enough to have my wife,
Iris, and two of our three 
children with me to share in 
the occasion.

I  cannot say enough good things about Hon. Amel
Jowdy, and Hon. John Teixeira, their wives, Sandy and
Jackie, and all the good Judges in the Niagara County
Magistrates Association, the staff of the State Magistrates
Association,  and all those who generously gave their time in
ways that many attending this event would never even
notice. It is through their combined efforts, however, 
that our annual conference remains an important and 
meaningful educational experience.

For me, our annual conference was also a particularly
rewarding time to not only meet so many of you, but to be
able to engage in wide ranging discussions with Judges from
all over.  Many of those conversations involve issues which
are important to our organization and all of them have
sharpened my own ability to explain our unique positions of
public service and better advocate for your interests.

I might also say that after serving as both a Director and
Officer of the NYSMA for many years, I didn’t think that
stepping into the Presidency would be all that much 
different from the other positions I have held. 

From what I have seen so far however, I think that 
I can confidently report that this is not going to be a 
typical year, there is nothing typical about this job, and that
being President is truly a job unlike any other.

I might also add that the reality of these observations
were immediately brought home to me as soon as I walked
in the door after returning from our conference in Niagara
Falls and turned on my laptop computer.

Of most pressing concern was an e-mail from the Hon.
Deborah Karalunas, who is the Chair of the Judicial Section
of the New York Bar Association and a Supreme Court
Justice from Syracuse.  

According to Justice Karalunas, the New York State Bar

Association had dusted-off (my wording) a 1998 plan to 
consolidate the New York Trial Courts. Although this plan
had been approved by the membership many years ago, it
apparently went nowhere until this summer when it became
one of the Bar Association’s top priorities.    

Since the Plan as proposed called for the creation of
District Courts and was confusing about the role of the Town
and Village Courts in the overall approach, I immediate
wrote a long and detailed letter opposing any such a Plan
and discussed the issue at length with the Judicial Chair, the
Bar Association liaison, OCA, legislative leaders, and anyone
else who might have a role in considering that proposal at
any point in the process.

I also had our own Legislative Chair, Hon. Harold
Bauman of Liberty, who is also an alternate in the House of
Delegates, talk with as many others about the Plan as we could.

On November 4, the Executive Committee of the New
York Bar Association met to consider the Plan and was
agreeable to consider a few short remarks from the Judicial
section. I might mention that some of the judicial sections
were in favor of the Plan and others, like us, were against it.
In an effort to give you a sense of the urgency with which
this Plan is being considered I might also mention that the
Supreme Court Association asked for more time to respond
and such a continuance was denied.

In any event, this issue will, of course, be given my top
priority and will be monitored, and opposed to any extent
that actual legislation surfaces in which a Plan for the 
creation of District Courts is proposed.

At about the same time that the Bar Association 
reorganization Plan was heating up, the Chief Justice,
Jonathan Lippman, presented a plan to move 16 and 17 year
old defendants, who have regularly been part of our courts,
either to the Family Court or some type of specialty court
designed to apply Family Court concepts to this group 
rather than expose them to the adult criminal court system
of punishment.

In order to carry out this Plan, the Chief Judge proposed
that courts in City of Buffalo, City of Syracuse, Westchester
County, New York City and Long Island be used for a pilot
program to try out new concepts of dealing with this group
of individuals.

Since it struck me that we have many fine Judges who
have the capacity and capability to do as good a job as the
City Courts in this area and since no Town or Village Court

PRESIDENT’S MESSAGE

Hon. 
Peter D. Barlet
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I’d like to once again thank
all of NYSMA’s members for
giving me the once in a 

lifetime opportunity to serve
as last year’s President. It was
a huge and time consuming
responsibility, but it was also
concurrently a satisfying
experience.  

I prepared and delivered more
speeches, wrote more letters
& articles, and attended more
meetings during the past year

than I can recall, but I don’t remember ever having a sin-
gle regret while doing so. After all, it was all done for the
benefit of the New York State Magistrates Association and
for the collective good of our members.

I can’t express how grateful I am to have followed Judge
Van Der Water as President. While I was serving as your
President Elect, Judge Van Der Water kept me informed
of everything important that involved our Association.
Consequently, most of my anxieties about becoming
President were abated by the knowledge that I would be
up to speed starting from day one.

Although Judge Van Der Water’s presidency was a tough
act to follow, I tried to similarly keep my successor, our
current President, Hon. Peter Barlet, completely in the
loop throughout the past year. I don’t know if he’s anxious

about this year’s presidential responsibilities, but he
needn’t be. I’m 100% certain that he will be a wonderful
NYSMA President.

Last year was a long, busy year - not just for me, but for
most of your Executive Committee.

Our Legislative Committee, chaired by Judge Harold
Bauman (who was just elected as NYSMA’s Treasurer),
seemed to be working pro-actively the entire year in 
support of our legislative agenda. They made numerous
trips, not only to the Capital, but throughout the State, in
pursuit of passage of legislation we proposed. 

NYSMA’s proposal to amend applicable provisions of
Penal Law Article 120 to make an assault upon judges
and/or court personnel, while engaged in the course of
performing their official responsibilities, a class C Felony
passed in both houses, was signed by the Governor, and
became effective on November 17th.

Our proposal to enable our courts to pursue penalties for
violators of Alcohol Beverage and Control Law 65-c or
Penal Law 221.05, where the Defendant fails to answer
and/or appear and/or comply with the sentence imposed 
by the court passed unanimously in the Senate, but failed
to pass in the Assembly.  We’ll try again this year.

Other issues which kept both our Executive Committee
and myself very busy included:

Outgoing President’s Message

Hon. 
H. John Kramer

Continued on page 4

was being proposed for this pilot program, I am in the
process of preparing a letter to the Office of Court
Administration asking that we be included in this program.

By the time you read your copy of this Magistrate, I
would hope that that letter should have been long since
mailed, and in an effort to keep you current on issues which
cannot be timely integrated into a magazine format, I plan on
posting that letter on our website and will use this combined
approach to better inform you of the most current issues.

I also spoke with a number of Judges throughout the
State in an effort to put together a list of  exceptionally well
qualified Town and Village Judges who  would be willing to
be considered to be included in such  a pilot program.

As I see it, there is no reason that the Town and Village
Courts should not be viewed as a valuable resource on this
issue and I can’t help but believe that actions such as this
are a vital reminder to the Office of Court Administration

that our Courts are very much a part of the New York
Judiciary and we will do what it takes to remain the type of
community resource which has been such an integral part of
our identity for all these years.

As a final thought, on the issue of the changes around
us, we will be welcoming a new Chief Administrative Judge
on December 1, 2011 and I am attempting to meet with
Judge Prudenti, who is the current Presiding Justice in the
Second Judicial Department, shortly.

I am also committed, as all of the Presidents have done
in the past, to meeting as many of you as I can and joining
in your local and County events.  And to all those that I may
not get to see before this upcoming holiday season, let me
close by wishing all of you and your families a safe, happy
and prosperous new year.
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1) Proposed Changes to the Rules of Judicial Conduct by
the New York State Bar Association;

2) Addressing various proposals relating to possible
changes in procedures involving the New York State
Commission on Judicial Conduct;

3) The issue of forced consolidation. (NYSMA’s Executive
Committee has continually taken the position that we
will not oppose local municipal boards  efforts to merge
or consolidate town and village justice courts. We,
however, have and will continue to, vigorously challenge
from the top down efforts by New York State or
County Governments to force local governments to
make these changes.); 

4) Successfully requesting that a Town or Village Justice
be added to Chief Judge Lippman’s newly created
Permanent Sentencing Commission; 

5) Successfully requesting a partial reinstatement of the
Justice Court Assistance Program (JCAP) after learning
the Office of Court Administration (OCA) had decided
it would be necessary to suspend these grants for a
year in order to accommodate the devastating cuts to
OCA’s budget.

These were only some highlights of the activities to which
the Executive Committee and I dedicated ourselves to
last year.

Having mentioned your Executive Committee several
times, I’d like to briefly remind you about the structure of
NYSMA’s Executive Committee. 

In addition to our President, we have five other officers:
a President Elect, 3 Vice Presidents and a Treasurer, all
elected by our members to 1 year terms at our Annual
Business Meetings held during our annual conferences, 
as well as 12 Directors, each serving 3 year terms, with 
at least four Directors (more if vacancies occur) also
elected by our members attending the Business Meeting.   

All Past Presidents may also serve on your Executive
Committee if they choose to do. Our Past Presidents have
an enormous collective institutional memory, and it was
a huge benefit for me to be able to utilize that knowledge
several times during my presidency. Additionally, the
vast majority of our Past Presidents actively participate
on NYSMA Committees and very effectively offset the 
volume of work and time which might otherwise over-
whelm our officers and directors.

Your Past Presidents, as well as your President and
President Elect also serve on the Nominating Committee,
where we interview all candidates who have applied for
positions on the Executive Committee. Each year, four
independent Association members from throughout the

State are also chosen to serve on the Nominating
Committee, in order to guarantee a fair and open process.    
The Nominating Committee strives to offer you a diverse
list of candidates who represent different regions and
Judicial Districts from throughout the State, but who are
also believed to possess the most applicable qualifications
of the each year’s applicants to benefit this great
Association as we go forward. 

I’d like to urge any of our members who feel they have
the necessary time and skills to contribute to our
Association by serving as NYSMA directors to send in an
application. The duties are pretty well described on our
website, NYSMA.net and application forms will again
appear in this Summer’s issue of The Magistrate magazine.

Thank you all once more for placing your confidence in
me by electing me to serve as our Association’s President
and for your support and encouragement during the past
year. I am truly grateful for the hospitality extended to
me as I traveled throughout the State. 

The only thing I enjoyed more than the enormous variety
of quality meals in restaurants selected by the numerous
County Magistrates Association I visited, was meeting so
many of our members, both active and retired.  NYSMA is
your Association and we will continue to endeavor to
work hard on your behalf.  I’m looking forward to seeing
many of you again at future NYSMA annual conferences.  

My family and I would like to wish each of you and your
families a Happy Holiday Season and a Safe, Happy and
Healthy New Year.

Best regards.
Hon. H. John Kramer, Past President
New York State Magistrates Association

Out Going President’s Message Cont…

Photos
from the
2011
Conference
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H
ighlights of the September 25, 2011 Executive
Committee Meeting held at the Sheraton Hotel,
Niagara Falls, NY are presented for your information.

The proposed 2012 Legislative Agenda was presented by
Judge Bauman, Chair of the Legislative Committee. The
proposal consisted of six items: 1.) Full Retirement Benefits
for Town and Village Justices. Amend applicable provisions
of the NYS Retirement and Social Security Law to provide
for full-time retirement credit for Town and Village
Justices. 2.) Amend Penal Law §221.05 to specifically
authorize bail to be set in those instances where the
Defendant fails to answer and/or appear and/or comply
with the sentence imposed by the Court. 3.) Amend ABC
Law §65-c to specifically authorize bail to be set in those
instances where the Defendant fails to answer and/or
appear and/or comply with the sentence imposed by the
Court. 4.) As set forth in the Action Plan for the Justice
Courts, amend the Town and Village Laws requiring that
each and every municipality with a justice court provide
for the employment of at least one (1) court clerk and
that only the justices shall  have managerial control,
including, but not limited to the authority to hire, supervise,
discharge and set the responsibilities and training of the
court clerk. 5.) Small Claims Court Fees.  Amend §1802
of the Uniform Justice Court Act to increase fees in small
claims actions from $10.00 to $20.00 for claims under
$1,000.00: and $15.00 to $40.00 for claims between
$1,000.00 and $3,000.00. 6.) Acting Town Justices.
Amend Town Law §20(b) to allow the appointment of an
Acting Justice where the Town has one Justice. 7.) Civil
Gideon.  Amend Article 18-B of the County Law to
include representation for indigent defendants faced
with: (a) Loss of shelter, (b) Family dissolution (c)
Serious adverse health consequences.

President Kramer updated the Executive Committee
regarding the suggested reference materials that get 
distributed to the Courts that was sent to Judge 
Diane Schilling; she indicated Ron Younkins, OCA’s Chief
of Operations is studying our request. He recognized and
presented plaques of appreciation to the outgoing
Directors: Judges David Gideon, Donald Buttenschon,
Elizabeth Shanley-Manicone and Richard Miller. Proposals
for the 2013 Annual Conference were distributed and 
discussed, a vote was taken. The location of NYSMA’s
2013 Annual Conference is the Crowne Plaza in Lake
Placid, beginning on Sunday, September 8, 2013 running

through Wednesday, September 11, 2013. Judge Gideon
reported two consolidations have been approved and
gone through. Montague, Harrisburg and Pinckney are
now consolidated under §106B and in Ossining the
Village merged into the Town. Judge Buttenschon 
reported Schenectady County has established and 
conducted an Association Meeting and have welcomed
the Albany County Town and Village Justices to join them.

Highlights of the Annual Business Meeting on September
26, 2011 with the Hon. Eugene W. Salisbury presiding are
presented for your information. Pursuant to section 217
of the Judiciary Law of 1983, the Special Annual Meeting
of the New York State Magistrates Association was called
to order. In accordance with this section of the Judiciary
Law that all justices in the State of New York have an
Association and that such an Association will meet 
annually to elect officers and raise matters to be brought
to the attention of the Chief Judge and the Judicial
Conference for their consideration. All certified judges in
attendance will be reimbursed for lodging up to $79.00
and for meals and transportation unless living within 35
miles of the conference site. UCS reimbursement vouchers
were distributed at the close of the business meeting.

The 2012 proposed legislation was presented and voted
on. 1 through 4 of the Proposed Legislation passed by the
membership, numbers 5 and 6 were tabled for further
discussion.

It was explained that as President Elect, Peter D. Barlet
would automatically become President upon being sworn
in at the Tuesday evening banquet.

Past President Edward G. Van Der Water, Chair of the
Nominating Committee was introduced by Judge
Salisbury. Judge Van Der Water then presented the 2011-
2012 slate of candidates for Officers of the Association.
They were presented as follows:

President Elect Hon. Gary A. Graber Genesee County

1st Vice President Hon. Amel S. Jowdy, Jr. Niagara County

2nd Vice President Hon. Dennis G. Quinn Jefferson County

3rd Vice President Hon. David A. Murante Monroe County

Treasurer Hon. Harold J. Bauman Sullivan County

Executive Committee Highlights

Continued on page 6
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On motions from the floor with seconds, all present
were in favor of the proposed officers and the 
secretary was authorized to cast a unanimous ballot.

Judge Van Der Water then presented the candidates
to serve as Directors for a three year term. They
were presented as follows:

Directors Hon. Sherry R. Davenport Cayuga County

Hon. David S. Gideon Onondaga County

Hon. Herbert Needleman Schoharie County

Hon. Michael A. Petucci Herkimer County

On motions from the floor with seconds, all present were
in favor of the proposed directors and the secretary was
authorized to cast a unanimous ballot.

Judge Van Der Water then presented the candidate to
serve as Director for a two year term.

Director Hon. Timothy E. Cox Ulster County

On a motion from the floor with a second, all present were
in favor of the proposed director and the secretary was
authorized to cast a unanimous ballot.

Judge Thomas R. Dias, Chair of the Pin Recognition
Committee recognized the 18 Judges present and noted
that 61 members would be receiving their Service Award
Pin of 20 years or more of service as justices.

Highlights of September 28, 2011 Executive Committee
Meeting are presented for your information. President
Peter D. Barlet opened the meeting and welcomed his
guests from the New York State Association of Magistrates
Court Clerks; President Judy Bromley, 1st Vice President
Velma Richardson, 2nd Vice President Maria Burns, 3rd

Vice President Julie Gansle, Past Presidents: Mary
Shufelt, Terri Bolt, Barbara Hodom, Linda McCartney,
Maryann Baake and the Editor of the Docket, Janet
Smith. He then asked each new Director to introduce
themselves and give a brief background. President Barlet
discussed his Committee Assignments. Judge Joyce A.
Mahoney was nominated and seconded to fill the Director
position of Judge Bauman’s remaining 1 year term. A
unanimous vote was cast.

The next Executive Committee meeting will be held 
at the Gideon Putnam, Saratoga Springs on December 
10, 2011.

Judicial Robes
Gavels

Manufacturers of

Clerical Apparel •  School Uniforms •  Pulpit Choir • Judicial Robes 

& Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*

Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com www.craftclothes.com

Executive Committee Highlights Cont…
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T
he Commission on Judicial Conduct recently 
considered the case of a town justice who presided
over eight cases of close relatives of the woman

whom the judge was living with. The Commission
referred to the woman as the judge’s “girlfriend.”  (It is a
particularly descriptive term in this case.) 

There is no question that if a judge’s spouse’s close
relatives appeared before the judge, the judge would be
obligated to recuse. But in this case, the judge maintained
that he could preside over these matters since he was not
married to the woman.  The record also showed that the
judge discussed some of these cases privately with his
girlfriend and her relatives, and he had failed to disclose
the relationships in court. 

Before we analyze the Commission’s reasoning 
and the judge’s  defense, we should consider the Rules
Governing Judicial Conduct pertaining to relatives and
any other rules that may apply.

Mandatory Disqualification When Relatives Within
The Sixth Degree of Relationship to The Judge 
or The Judge’s Spouse Are Parties

When relatives of the judge or of the judge’s spouse
from the first degree to the sixth degree are parties before
the judge, he or she must recuse.  

Degrees of relationship 
(to the judge or to the judge’s spouse)

First degree: Children and parents.

Second degree: Brothers, sisters, grandchildren,
and grandparents.

Third degree: Great grandchildren, nephews,
nieces, uncles, aunts, and great
grandparents.

Fourth degree: Grand nephews/nieces, 
first cousins, grand
uncles/aunts and great,
great grandparents.

Fifth degree: First cousins “once
removed” (meaning children of
first cousins), and great grand
uncles/aunts.

Sixth degree: Great grand nephews/nieces,
first cousins “twice
removed” (meaning the grand-
children or
grandparents of first cousins),
and second cousins.  

Here is a strong hint on whether the Commission
was impressed with the judge’s defense that he was not
married and therefore could preside: If a party is related
to the judge or the judge’s spouse but it is a relationship
beyond the sixth degree (such as a third or fourth
cousin), that does not mean for certain that the judge
may preside. There may be other reasons for the judge to
recuse. More about that later in this article.

Mandatory Disqualification When Relatives Within
The Fourth Degree of Relationship to The Judge 
or to The Judge’s Spouse Appear as Material
Witnesses or Lawyers

The recent disciplinary case included two instances
in which relatives of the judge’s girlfriend were 
complaining witnesses. 

The rules provide that in addition to a judge’s 
relatives or a judge’s spouse’s relatives appearing before
the judge as parties, recusal would be raised if relatives
within the fourth degree to the judge or the judge’s spouse
appeared as material witnesses or as attorneys. 

May A Judge Preside Over His “Girlfriend’s”
Relatives’ Cases? Submitted by Hon. Gerald Stern*

*  Gerald Stern served for 29 years as counsel to the Commission on Judicial Conduct and for the past seven years as faculty in the
Town and Village Justice Education Program.  He can be reached at Gstern42@mac.com for any comments or questions pertaining to
this article.

Continued on page 8
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One interesting difference between this rule and the
one that pertains to relatives who appear as parties is
that when the relatives appear as material witnesses or as
lawyers, it may be possible for the judge to remain on the
case under certain conditions when a rule calls for the
judge’s disqualification.  Remittal of disqualification is 
possible if the attorneys for all parties ask the judge to
remain on the case and if the judge believes he or she can
be impartial.  Remittal is not possible, even if the parties
beg the judge to stay on the case, when the judge’s 
relative or judge’s spouse’s relative within the sixth
degree is a party.  Why not?  Because the rules say so.

Here is the scenario: A rule provides for the judge’s
disqualification, but all parties want the judge to remain
on the case.  May the judge remain on a case when a rule
says that the judge should step aside?  Maybe. Let’s first
explore when remittal of disqualification is not applicable.
Then we’ll consider the ground rules for remittal of 
disqualification when remittal is possible.  

Remittal of Disqualification 

Remittal of disqualification may not occur if the
basis of the disqualification is that: 

•  a party is related to the judge or the judge’s spouse
within the sixth degree of relationship,

•  the disqualification is based on the judge’s bias, or
the judge has personal knowledge of disputed 
evidentiary facts, 

•  the judge knows that he or she served as a lawyer
in the proceeding, or

•  the judge or the judge’s spouse has an interest in
the proceeding that could be substantially affected
by the proceeding.  

Five further caveats about being asked to stay on
cases that would trigger the judge’s decision to remain
when remittal is possible: (1) the judge must make full
disclosure of the basis for disqualification, (2) the parties
must come to the decision to ask the judge to remain on
the case without the judge’s help or prodding, (3) the 
parties must be represented by counsel, (4) the judge
believes he or she can be impartial, and (5) the judge
must make a record of the request. All five are essential
if the judge decides to remit the disqualification 
and remain on the case.  And the request must be from
all the parties.  

To reiterate:  The recent case of the judge who
presided over his girlfriend’s relatives’ cases did not
involve remittal of disqualification.  The judge made no
disclosure and no one asked him to remain on the cases.
And most of the relatives were parties to proceedings.

Other Reasons For Disqualification 

The basic disqualification rule is broad. When a
judge’s impartiality “might reasonably be questioned” the
judge should not preside.  Section 100.3 (E) (1).  

The Court of Appeals held in Matter of Robert, 89
NY2d 745 (1997), that a judge may not preside over cases
of the judge’s close friends, including when the close
friends are witnesses or prosecutors. 

Therefore, even when there is no basis for 
disqualification under the rule pertaining to relatives, the
broad rule may be a basis for the judge’s disqualification
(recusal), and a judge should recuse when the judge’s
close friends appear as parties, witnesses or lawyers.  

Applying The Rules to The Case at Hand

So, back to the judge who decided to live unmarried
with his “girlfriend” and then preside over her relatives’
cases.  Although the rule against presiding over a spouse’s
relatives’ cases did not apply to him (and he was not
charged with violating that rule), his recusal was 
necessary because of the basic disqualification rule: his
impartiality might reasonably be questioned under 
those circumstances.  

Aggravating his misconduct, he failed to disclose the
relationship to the adversaries of his friend’s 
relatives. On one occasion a lawyer insisted that the
judge recuse. He reluctantly did so, but presided over
other cases when the adverse parties (i.e. prosecutors) —
who may not have known of the conflict —  did not raise
an objection.  

In removing the judge from office, the Commission
called attention to a decision in which a judge presided
over the cases of his step-grandchildren — who were not
within the sixth degree of relationship. In that case, the
Commission disciplined the judge under Section 100.3
(E) (1) since he was close enough to his step-grandchildren
to violate the requirement that a judge must recuse when
his or her impartiality might reasonably be questioned.
The Commission’s discipline was upheld by the Court of
Appeals in Matter of LaBombard, 11 NY3d 294 (2008).  

May a Judge Preside Cont…
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There are other relationships that require recusal
although they are not explicitly covered by language in
the rules. The Advisory Committee on Judicial Ethics has
told judges to recuse when their lawyers or clients appear
before them, and when their top campaign appointees
appear (for two years following the campaign), and the
Commission has sanctioned judges who presided over the
cases of their lawyers or clients.  

The judge’s ex parte communications with his girlfriend
about her relatives’ cases compounded his misconduct.

Conclusion

One message of the recent disciplinary case is that a
technical defense to a charge will not work if there is
another rule that fits the situation. In matters of 
disqualification, judges need to be concerned about the
rule that requires their disqualification when their 
impartiality might reasonably be questioned.  And there
is another rule that may apply.  In this case, the
Commission also held that in presiding over the cases,
the judge conveyed an appearance of impropriety under
Section 100.2 of the Rules. 

Interesting Turn of Events

Instead of marshaling reasons why he should be 
censured and not removed, the judge negotiated to resign
and agreed not to serve as a judge in the future. Before
the Commission had a chance to review the offer to
resign, the judge resigned, but the town then appointed
him to fill his own vacancy. The Commission re-entered
the picture and held a hearing.  In response to the
Commission staff’s recommendation that the judge be
removed, the judge did not submit papers or appear for
argument before the Commission.  The Commission
removed the judge, subject to review by the Court of
Appeals if the judge requests such review.   

Quiz (You may consult the chart above and the remittal
of disqualification discussion, but don’t look at the
answers below…yet.)

Judge’s spouse’s second cousin appears as a small
claims claimant in the judge’s court.  May the
judge preside?

Judge’s spouse’s second cousin appears as counsel
to a small claims claimant in the judge’s court.
May the judge preside?

If the judge is disqualified when his or her spouse’s

first cousin appears as a lawyer or a party, is
remittal possible if all conditions are met?

Answers

Checking the handy chart, we see that a second
cousin is a relative within the sixth degree. Since
the second cousin is appearing as a party, the
judge may not preside under any circumstances.

When the judge’s spouse’s second cousin appears
as a lawyer, the judge is not automatically 
disqualified since the rule does not provide for
recusal for lawyers or material witnesses unless
the person is related within the fourth degree to
the judge or the judge’s spouse.  But warning bells
should sound. Are there other reasons for the
judge’s recusal?  If the judge is a close friend of
the lawyer, for example, the judge is disqualified
under the basic disqualification provision.
Moreover, regardless whether the judge and the
second-cousin lawyer are close friends, if the
lawyer has served within two years as the judge’s
lawyer or campaign manager, the judge is 
disqualified.  There may be other reasons as well
for recusal because of a close, personal relationship.

When the judge’s or the judge’s spouse’s first
cousin appears, the judge is disqualified whether
the cousin is a party or a lawyer. The question is
whether remittal is possible if all conditions are
met. Yes if the first cousin appears as a lawyer. No
if the first cousin appears as a party.  (The rules
do not permit remittal of disqualification for 
parties within the sixth degree of relationship to
the judge or the judge’s spouse.)  Remember that
when remittal of disqualification is permitted
under the rules, all sides must be represented
before the judge may consider remaining on the
case.  And the judge should not suggest that the
parties consent to remittal of disqualification.  

Bottom line

When in doubt after reading the rule, and especially
if you are not sure whether your impartiality might 
reasonably be questioned, tell the Advisory Committee
all of the reasons for your possible recusal and await an
opinion.  Disqualification is not a simple subject, and at
times judges should seek help in deciding whether they
may preside.

May a Judge Preside Cont…
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NYSMA 2012 CONFERENCE
By the Hon. Ed Van Der Water

Our 2012 conference will be held at the Sheraton Syracuse University Hotel &
Conference Center, 801 University Avenue in Syracuse, on Sunday September 9th

through Wednesday September 12th. We will be providing you with 
information about the conference in the next several issues of our magazine to
assist you in your planning efforts.  For starters, please “save the dates!”  

The hotel and conference center is a high quality property at a really great price
and is often sold out.  It is located in the college campus setting of Syracuse
University.  Features include an indoor heated pool, workout room, business 
center, and in room Starbucks coffee stations.  All rooms were completely updated
in 2010. Additionally, the restaurant and bar will be completely remodeled by the
end of this year.  The double occupancy cost per couple for the full conference will be $788.  For comparison purposes this is $352
“lower” per couple than Niagara Falls in 2011. The cost for single occupancy for the full conference is $542. Again, for comparison 
purposes, this is $223 “lower” than Niagara Falls in 2011.  Like Niagara Falls, applicable taxes will apply to those who are not tax
exempt.  The price includes meals, parking, coffee breaks, cocktail parties, and a really nice room for the three nights. 

Syracuse is centrally located so extreme travel times and thus costs should be somewhat mitigated.  There is a modern transportation
center for train and bus arrivals, as well as an airport.  The Hotel will provide shuttle service to and from all three.  The overflow hotel,
which will likely not be needed, is another “well appointed” hotel, “The Genesee Grand.”   It is 4 blocks away and transportation would
be provided.  

We encourage you to go on line to www.sheratonsyracuse.com and take a look at our 2012 conference site.  You will find both pictures
and videos at this site.  Please take notice of some of the magnificent views shown through the windows of the hotel rooms.  Look for
additional information like things to do, sites to see, and places to visit in future issues of our magazine. 
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I
had the pleasure of making a presentation on alternatives
to incarceration at the annual meeting of our association,
highlighting some of the initiatives I have developed

in my court.  Many of the judges who attended asked me
to submit an article to The Magistrate covering the topic
I presented while in Niagara Falls.

I was elected at the age of 30 and am now in my second
year on the bench. I preside over approximately 100
criminal matters per session as well as our community’s
specialized domestic violence court. Once elected, I decided
to create mechanisms aimed at curbing recidivism 
considering the alarming statistic that across our nation,
60-70% of first time offenders will recidivate. Meaning,
60-70% of the defendants that appear before us their first
time will end up before one of us again at some point in
the future. This has the potential of decreasing social 
productivity by reducing defendants’ access to academic
and employment opportunities, congesting court calendars,
and straining local budgets due to the high costs of 
incarceration. In Rockland County where I sit, it costs
taxpayers approximately $247 per inmate per night at
our county jail.  

For all of these reasons, it is incumbent upon judges 
to recognize the positive results that can yield from 
alternatives to incarceration, where appropriate. This
discussion is best examined in two separate and distinct
approaches: (1) with a conviction and its resulting 
sentence, and (2) with an adjournment in contemplation
of dismissal (ACD) where no conviction results. Both
approaches provide an opportunity for an alternative 
to incarceration that can be creatively designed to 
curb recidivism.

The choice of which approach to pursue is not entirely
ours.  Our ethical obligations mandate that we are not
negotiators nor do we make offers; discussions of this
nature occur between the people and the defense with our
approval or disapproval being determinative. Consider
traffic plea bargains where the motorist negotiates a plea
with the prosecutor or police officer and then presents a
plea agreement for our consideration.  As judges we do
not offer the deals—we consider the deals proposed by
others.  When a motorist in traffic court asks, “can the
judge give me a better deal?” the answer is no.  The same

is true for the criminal court where the parties propose
dispositions. Depending upon the circumstances of a
criminal case the parties may certainly embrace an 
alternative to incarceration concept. While we are not
negotiators we are in the position to understand the
diverse goals of dispositions presented in our courts,
enable and approve alternative dispositions where 
appropriate, encourage meaningful tools to curb recidivism,
and to provide judicially monitored compliance of 
sentence or ACD conditions. I noted above that this topic
is divided into two approaches.

The first deals with a case which results in a conviction
and sentence, specifically a conditional discharge. The
relevant authority in this regard is article 410 of the
Criminal Procedure Law (CPL). I wish to note Brendan
Dupree’s recent article in the last edition of 
The Magistrate which offers a very helpful review of 
this statute. Section 410.10 (1) empowers us to attach
conditions to conditional discharges. This is where we
can be creative in our sentencing and aspire to put the
defendant in the position of achieving long-term success,
ending up better equipped to tackle life challenges than
when we first encountered them. There are common 
conditions that we have all ordered including community
service, but this is by no means the limit of our creative
reach. Comprehensive alternative to incarceration 
conditions attached to a conditional discharge may
include, but are certainly not limited to, substance 
abuse treatment, counseling services, enrollment in a
GED program for those that have dropped out of high
school, vocational training, etc.  

It is important to understand the defendant, her needs,
and what challenges in her life may have resulted in the
behavior that brought her to court in the first place.  As
an example, I have ordered many defendants to complete
X hours of community service, let’s say 25.  I have given
defendants the opportunity on the record at the time of
sentencing to pursue a GED and that I would deem that
action in full satisfaction of the community service order.
This is not a soft on crime approach; quite to the 
contrary, the person will end up spending much more
than 25 hours pursuing the GED and in the long term will
have achieved a qualification that will make them a more
productive member of society, able to secure a better

Alternatives to Incarceration: A Judicial
Perspective on Theory and Practice Submitted By Justice David Fried
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paying job, and hopefully keeping them out of trouble in
the future. Perhaps add into the mix appropriate treatment
services. There are countless strategies that can be designed
and in my experience, I have never found any attorney to
object because of the goals we aspire to achieve for the
defendant.  In setting conditions, we set benchmarks.  As
mandated by 410.10(1) such conditions must be noted
with the defendant present.

Overseeing the defendant’s adherence to each condition
is a judicial mechanism of compliance monitoring. Instead
of setting long adjournments, my practice is to set a
series of short adjournment dates wherein the defendant
can show the court good faith efforts to comply. For
example, after sentencing I typically adjourn for two
weeks so the defendant can return to court, show me that
she has enrolled in a GED program, made arrangements
with a not-for-profit to perform required community 
service hours, made a counseling appointment, or whatever
else may have been required. Two weeks after that 
the defendant is required to return to show that some
additional steps have been taken, and at some point 
in the future the defendant will return again with a 
treatment evaluation, documentation of attendance in
GED classes, or other proof of compliance.  This is a way
for judges to not only ensure compliance, but to track
personal progress and achievement.  

While some may order such compliance to be monitored
by probation, my preference tends to be direct judicial
compliance checks because we are in a unique position of
authority within the community.  In addition, the budget
constraints that have plagued each county in our state
have stressed probation caseloads while not allowing for
new probation officers to be hired, resulting in a very
high volume with fewer minutes spent per defendant.
This is not to say that a conditional discharge is preferred
over a sentence of probation, just simply that judges 
are well situated to check defendant compliance in the 
context of conditional discharge sentences. Research 
has demonstrated that judicial monitoring helps 
reinforce positive behavior change as a version of 
“therapeutic jurisprudence.”

Community service is a condition that I have referenced
several times.  Defendants are free to perform community
service hours at any not-for-profit organization in the
community.  While defendants can choose from a series
of options to complete their mandated hours, I maintain
a standard that community service be meaningful to both
the defendant and community so that the defendant’s
debt of service is paid while simultaneously providing the

defendant an opportunity to rebuild a level of trust within
the community.  In an effort to be helpful to defendants
my court provides a listing of local agencies that allow
community service to be performed (i.e., our local library,
community centers, service agencies, etc.).

In an effort to expand community service options as a
diversion tool, I have appointed a Judicial Taskforce on
Community Service, a group of fifteen local leaders from
a wide range of fields including the prosecution and
defense bar, probation, the youth bureau, clergy, social
services and housing, cultural organizations, education,
vocational programs, substance abuse treatment
providers, and the parks department among others.  The
Taskforce meets monthly and develops community 
service projects including local beautification efforts.
Each project is directed by an adult mentor who is
trained to guide the defendants on project completion
and positive decision making skills.  

When defendants return to court I inquire from the
bench as to the nature of the community service that 
was performed and ask the defendant to provide some
reflection on what was achieved. The results have been
astounding, with several defendants choosing to continue
serving the community well beyond the requirements of
the court’s order.  The court requires written proof signed
by a community service supervisor certifying that 
the defendant fulfilled his or her obligations.  In some 
situations, defendants have provided insufficient or false
certifications in which case a hearing is scheduled.

Social and moral values make alternatives to incarceration
good options for appropriate defendants (consider for
example, first time, non-violent offenders) however it is
clearly understood that not all defendants will take
advantage of the opportunities we afford them.  Compliance
monitoring is not just for checking the good, but also to
identify the failures. Defendants must be advised that
under 410.10(2) new charges (except traffic violations)
can result in non-compliance with conditional discharge
sentences and can result in revocation of the conditional
discharge.  Similarly, non-compliance with established
condition benchmarks can be grounds for a revocation.
My practice is to advise defendants at sentencing of 
possible consequences for non-compliance, including
incarceration, where authorized. Earlier I cited Brendan
Dupree’s recent article which gives a very clear outline 
of article 410 with regard to violations and declarations 
of delinquency. I would recommend it to all as a 
comprehensive resource.

Continued on page 13

Alternatives to Incarceration Cont…



The second approach deals with cases resulting in 
an ACD where there is no conviction yet there are 
conditions attached to the long-term adjournment.  The
same theories noted above apply to the issuance of an
ACD under CPL 170.55 (170.56 for marijuana charges),
with the significant difference that a conviction is 
avoided if the defendant complies.  Anytime the par
ties in my court present an ACD for consideration, I ask
the parties to state any agreed upon conditions so the
defendant has full and fair notice and opportunity to be
heard as to what will be required of him or her during the
adjournment period.  Before I allow the ACD, I also
advise the defendant that compliance appearances will 
be mandated to ensure satisfaction of agreed upon 
conditions and issue warnings that new charges brought
against the defendant during the adjournment period
could result in ACD revocation.

Both circumstances—a conditional discharge or an
ACD—enable an engaged judiciary that can help people
achieve long term success by pursuing a theory I call 
personalized conditioning. Personalized conditioning 
has at its core establishing conditions that deal with 
the individual needs of a defendant. These needs are as
diverse as the defendants who appear before our courts.
To maximize the opportunities of alternative to incarceration
practice, my court maintains a youth case manager in all
criminal sessions.  Many judges have asked me how I
made this happen in a period of great fiscal constraint; the
youth case manager concept was designed in consultation
with both the prosecution and defense bar with asset 
forfeiture funds making the project possible. The funds
were provided to a local not-for-profit who employs the
case manager. Many thanks to Judith Rosenthal of
Rockland District Attorney Tom Zugibe’s office who was
instrumental in making this concept a reality.

The youth case manager is a young professional named
Richard Deere, who earned a degree in criminal justice
and is presently pursuing a Masters in social work.  Every
time a 16-25 year old defendant appears in the criminal
court, I assign the youth case manager with the consent
of all parties. Mr. Deere conducts an initial intake 
interview with the defendant, explains the defendant’s
obligations to appear in court and to abide by any court
orders.  In addition, he tries to identify challenges in the
young person’s life such as a need for substance abuse
treatment, access to housing or vocational services, or
other social programs. The defendant’s attorney has
access to these conversations and may object to youth
case manager supervision at any time.  The case manager
provides updates to the court, prosecution, and defense
counsel at each appearance on the record, indicating the
defendant’s progress between appearances. This approach
has resulted in significant compliance being achieved
with fewer revocation hearings being required.  The case
manager is trained in ex parte communication ethical
standards to maintain the integrity of the process.  

Where successful, personalized conditioning allows a
defendant to repay a debt to the community for his 
criminal behavior while also getting on a long-term positive
track.  The same is true of alternatives to incarceration
generally as discussed herein.  I often point out that our
state system of jails and prisons is called the Department
of Corrections, not the Department of Incarceration.
This speaks to the main objective that should run
through all components of the criminal justice system,
specifically, to correct. I thank the New York State
Magistrates Association for allowing me the opportunity
to share my thoughts on this subject with my colleagues.
Members are certainly free to contact me directly at 
anytime at judgefried@gmail.com.

D A V I D   F R I E D
Biography

Ranked by the Hudson Valley Business Journal as one of
New York’s top ten newsmakers, calling him “a lawmaker
to watch, particularly in his creativity,” David Fried has a
diverse record of experience at the federal, state, and
local levels.

At the age of 32, Justice David Fried presides over 
the Spring Valley Justice Court wherein he manages a
caseload of nearly 100 criminal cases per session. 
Justice Fried also presides over Spring Valley’s specialized
Domestic Violence Court, for which he has secured 
nearly $500,000 in federal funds.  Upon taking the bench,
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Justice Fried created an innovative intensive youth case
management initiative as a means for providing young
defendants ages 16-24 with opportunities for alternatives
to incarceration. His program has been very successful
with many defendants being admitted to GED and job
training programs, substance abuse treatment, housing
services, and related programs to help get young defendants
back on the right track.

One of the youngest New Yorkers ever to hold public
office, David Fried was elected as a Legislator representing
Rockland County at the age of twenty-three. He earned
the rank of Deputy Majority Leader of the Legislature 
and chaired the Legislature’s Committee on Public Safety
and Homeland Security. His legislative record includes
progressive legislation that enhanced opportunities for
local small business owners, made prescription medications
affordable for the uninsured, fought discrimination in 
the workplace and in communities, and combated 
identity theft.

Prior to his election to the Legislature, Justice Fried
served on the staff of United States Congresswoman Nita
Lowey and as a Presidential Advance Aide to William
Jefferson Clinton.  In the Clinton Administration, David
traveled domestically and internationally with the
President as a representative of the White House and
United States government.

David attended Manhattanville College where he was
graduated with the rank of Magna Cum Laude, earning a
bachelor’s degree in Political Science and Psychology.  He
continued his education at the world-renowned Cardozo
School of Law of Yeshiva University in New York City,
graduating with a Juris Doctorate in Constitutional Law

and being admitted to the New York State Bar as an 
attorney and counselor of law in 2005. He has also
received numerous public safety certifications in 
homeland security for training completed in Israel 
as well as Terrorist Threat Management Certification 
from Northwestern University and Criminal Narcotic
Interdiction Certification from the International Narcotic
Interdiction Association. He has studied the dynamics of
law enforcement from an international perspective with a
2008 visit to London as a guest of New Scotland Yard
learning about public safety challenges and homeland
security operations in the United Kingdom.

He has utilized his law degree to teach law at local colleges
to undergraduates and in the Rockland County Police
Academy, as Deputy Village Attorney for the Village of
Hillburn, and as Legal Counsel to Brewer Fire Engine
Company No. 1, a pro bono service that he provides to his
community’s volunteer firefighters.  

He is a member of JAMCCAR, NAACP, Rockland Negro
Scholarship Fund, Children’s Advocacy Network, League
of Women Voters, Jewish War Veterans, Spring Valley
Chamber of Commerce, Big Brothers Big Sisters, Police
Hispanic Society, Head Start of Rockland, and New
Beginnings Dignity Services.  He has earned numerous
citations for his public service from community-based
organizations, labor unions, law enforcement agencies,
and all levels of government.

Although born in Anaheim, California, David has lived in
Rockland County, New York for most of his life.  He is a
graduate of Spring Valley High School and his family
operates their family-owned automotive repair shop in
the same community. 

Male Fraud, or 
at the wrong 
convention?

“I swear I didn’t do it. 
It wasn’t me. It was Dennis”

Little does he know… 

this dog is trained to 
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Is this where the Parade starts?
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Passing of the Presidency
Past President H. John Kramer congratulating

President Peter D. Barlet. Swearing in 2011-12 Officers

Gary Graber - President Elect, Amel Jowdy - 1st VP,
Dennis Quinn - 2nd VP, David Murante - 3rd VP &

Harold Bauman - Treasurer

New Directors

Timothy Cox, Michael Petucci, Herb Needleman & 
Sherry Davenport — Missing Joyce Mahoney & David Gideon

Swearing In

Past Presidents

Top Row Left to Right: Ed Van Der Water, Richard Roberg, 
Dutch Magill, Tom Dias, Ed Winkworth & Tim Cooper

Bottom Row Left to Right: Bob Bogle, Sid Farber, David Fuller,
Paula Leonard, Malcolm Knapp & Gene Salisbury

2011 Executive Committee including the Past Presidents
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HON. MICHAEL A. PETUCCI
Town Justice, Herkimer

Hon. Michael A. Petucci currently presides as Town Justice
in the Village of Herkimer, Village Justice in the Village of
Herkimer and Acting Village Justice in Ilion. Since Judge
Petucci was first elected in 2007 he has been an active 
member of the Herkimer County Magistrates Association, 
having served two years as their President.

In March of 2011 Judge Petucci was appointed to the 5th Judicial District Town and
Village Courts Advisory Committee.

Judge Petucci is a lifelong resident of Herkimer, New York where he resides with his
wife Colleen and their two boys, James and Joseph.

In addition to his Judgeships, Judge Petucci is currently employed as the Manager of
IT Network Services for Bassett Healthcare Network in Cooperstown, New York.

New Directors

HON. TIMOTHY COX
Town Justice, Olive

Timothy Cox is Town Justice in the Town of Olive,
Ulster County. Judge Cox is a 1991 graduate of SUNY
Plattsburgh with a BA in Criminal Justice and
Political Science and graduated Pace Law School
in 1995, where he also studied environmental law.
Tim serves as Corporate Counsel to the Catskill
Watershed Corporation (CWC), whose members
are the 41 towns in the New York City Watershed

in the Catskills.  Prior to joining CWC, he was in private practice and also
previously served as a court clerk at the Bridgeport, Connecticut
Superior Court. In 2010, he was President of the Ulster County Magistrates
Association and led their response to a County funded consolidation
report that categorized town courts on the basis of revenue as either solvent
or insolvent. He is also past chair of the Pace Environmental Law Alumni
Advisory Council. Judge Cox lives in the hamlet of Shokan with his wife
Rebecca Balzac and their two young children, Adrianne and Benjamin.

HON. JOYCE A. MAHONEY
Town Justice, Seneca Falls

Joyce Mahoney is Town Justice in the Town of
Seneca Falls, Seneca County, and a graduate of
Mynderse Academy. In 1979 Joyce was elected
to be the Seneca Falls Town Tax Collector and
shortly after began working part time as a Court
Clerk and in 2005 when Judge MacConnell retired,
Joyce became the Town Justice. Throughout the
years she has been an instructor for court clerks

and judges, taught swimming lessons, directed the church choir, owned
a craft business, been the Past President of the Red Jacket Firemen’s
Auxiliary, Seneca Falls Garden Club, Seneca County Magistrates
Association and the Court Clerks Association. Judge Mahoney is a fun
loving people person and animal lover. She has truly enjoyed teaching
though out the years and hopes to be able to contribute her knowledge
as a member of the Executive Board. Joyce has been married to her 
husband, John (Jack) for 46 years and has a daughter Patricia Anne.

HON. HERBERT NEEDLEMAN

Town Justice, Richmondville

Herb Needleman is Town Justice in the Town of Richmondville,
Schoharie County, and a 1956 graduate of Cornell University. He
served in the United States Marine Corp and worked in the field
of Agriculture for 30 years. He became elected to Town Justice
in 1985 and served a previous term as Director on the
Executive Board for NYSMA. Judge Needleman is an active

member of the Richmondville United Methodist Church. He is married to his wife
Arlene and have four children.

HON. SHERRY R. DAVENPORT
Town Justice, Summerhill

Sherry R. Davenport has proudly served as Town Justice 
for the Town of Summerhill in Cayuga County for the past
sixteen years, and has been elected in November 2011 to a
fifth term.  

What began as a part-time job as court clerk in
Cortlandville Town Court to pay her way through SUNY

Cortland as a political science major eventually evolved into a career after graduation.
Sherry worked as court clerk for the Town and Village of Homer, leaving in 2000 to
work full time as a paralegal in the Cortland County Attorney’s Office where she 
performs legal research for the County Legislature and other county departments
and provides support for the County Attorney’s responsibilities in Family Court.    

Sherry served one previous three-year term on the New York State Magistrates
Association Executive Committee from 1999 to 2001. She has also held positions of
leadership and volunteered in local professional and community organizations, as
vice-president of the Cortland County Legal Assistants Association, president of the
Friends of Homer Runners, and treasurer of the Homer Athletic Boosters.

Sherry and her husband Craig, an engineer / environmental certification manager at
Intertek Testing Laboratories, have two children. Jennifer, a recent graduate of the
Ohio State University who is an Art and Technology teacher at an elementary school
near Columbus, Ohio; and Christopher, a senior creative writing major at SUNY 
New Paltz.

HON. DAVID S. GIDEON
Town Judge Dewitt.

Hon. David S. Gideon currently presides as
Town Justice in the Town of DeWitt, New York;
a suburb of Syracuse.  Judge Gideon formerly
presided as an Acting City Court Judge in the
Syracuse City Court.  Judge Gideon graduated
from Syracuse University in 1979 with a
Bachelor of Science Degree, and a dual major in
Biology and Psychology; thereafter receiving

his Juris Doctor Degree from Western New England College, School of Law
in 1982 where he was a member of the Legal Fraternity of Phi Delta Phi.

Judge Gideon is a lifelong resident of the DeWitt, New York community
and currently is employed as the Principal Law Clerk to the Hon. 
James C. Tormey, Administrative Judge for the Fifth Judicial District. In 
particular, Judge Gideon is Special Counsel to the Town and Village
Courts in the Fifth Judicial District, coordinating and implementing the
Action Plan for the Justice Courts within the District.

Judge Gideon was admitted to the New York State Bar and the United
States District Court, Northern District of New York in 1984.  Judge
Gideon currently serves as a senior faculty member for the New York
State Judicial Institute, Town and Village Court Education Program, having
also appeared as a panel member in its statewide satellite broadcasts.
Judge Gideon is also an instructor for the Onondaga County Bar
Association Continuing Legal Education Program.
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The New York State Magistrates Association thanks the following commercial exhibitors for their support of our 102nd Annual Conference.

3rd Millennium Classrooms   Amarosa Specialty Products   Bowers & Company CPA’s   Craft Cloths   
Gov Pay Net   Interceptor Ignition Interlock, Inc.   Lexis Nexis   Life Safer Interlock   Looseleaf Law  

nCourt, LLC   Safety Council of Upstate NY   Service Education, Inc.   Williamson Law Book Co.

Thank you to the following participants:

Bettye Knapp, Photo Archives •  Office of Court Administration •  Town & Village Resource Center •  Office of Justice Court Support
Advisory on Judicial Ethics •  Association of Towns  •   NYS Department of Motor Vehicle  •   Town of Niagara Police Department

NYS Division of Criminal Justice Services  •   JD Pacific Institute  •   New York State Bar Association  •   Crossroads Drinking
Driving Program  •   Commission on Judicial Conduct  •   NYSP Troop A  •   Wyoming County District Attorney’s Office
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Answers to Quiz 
(from page 28)

1)b
2) b
3) b
4) b
5) a
6) b
7) a
8) b
9) a

10) b

Bonus) b

Alternate) a
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Established 1870

Williamson Law
Book Company

790 Canning Parkway
Victor, New York 14564

Telephone: (716) 924-3400 
Fax: (716) 924-4153

Supplier of Legal Forms For Town

Village - City - County Courts

Supplier of Legal Forms, Record Books, 

Dockets & Law Books For Local 

Criminal Courts - Town - Village - City

We Also Have A Complete Line Of 
Software Programs For

Parking Systems . . . . . . . . . . . . Accounting Systems
Fixed Asset Accounting . . . . . . . Water/Sewer Billing
Payroll . . . . . . . . . . . . . . . . . . . . . . . . . Court System
Tax Assessments . . . . . . . . . . . Town Clerkʼs System

- Electric Billing -
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B
efore leaving office, John Adams filled judicial
vacancies by appointing “midnight judges.”  (This is
not to be confused with the night-time arraignments

that we are called upon to do.)  Most of his appointments
were confirmed by the Senate.  The day before Jefferson’s
inauguration, Adams signed the commission of William
Marbury for Justice of the Peace in the District of
Columbia.  The commission was then purportedly given
to John Marshall, the Secretary of State.  Marshall never
received it.

Marbury made inquiry as to what
happened to his commission. He
was ignored. The possibility of a
lawsuit was considered. As a
Federalist, Marbury was concerned
in bringing suit in State Court
before Republican judges.  He did
his homework and felt that the
Supreme Court could “issue writs
of mandamus,” a legal order to
compel an office holder to perform
a routine task.  He believed that the
delivery of a piece of paper called a
commission was a routine task.

Marbury then sued in Supreme
Court of the United States, asking
that it issue a writ of mandamus
ordering James Madison, the Secretary of State in the
Jefferson administration, to deliver his commission.

John Marshall, now Chief Justice of the Supreme Court,
had a problem. He was concerned that the Court could
issue an order and neither the President or Congress
would obey it. That subsequently happened during the
Jackson administration in the 1830s, when the Supreme
Court held in favor of the Cherokee nation by finding that
the Cherokees had legal rights to their legal land in
Georgia.  This holding of the Court didn’t matter very
much when Jackson moved the Cherokees to Oklahoma
in what was called “The March of Tears.”

If Marshall and the Court held that the law did not entitle
Marbury to his commission, it could suggest that the
Court could not stand up to the President, who did not
favor the Marbury appointment. The Court held that
Marbury had a right to his commission as a Justice 
of the Peace and that Marbury had a legal remedy.  
The question that openly decided the outcome of the case
was whether the Supreme Court had jurisdiction. 
Under the Constitution, the Supreme Court had 
jurisdiction in cases involving Ambassadors,

Representatives of Foreign
Governments, or where a
State was a party.  The
Court also had Appellate
Jurisdiction. Had Marbury
initially sued in Federal
District Court, lost, and
then took the matter up to
Supreme Court on appeal,
the Court would have
heard the case. Inasmuch
as Marbury brought 
the case to the Supreme
Court as a matter of 
original jurisdiction, and it
did not qualify for such
under the Constitution, he
lost. Most important,
because the Jefferson

administration won the case there was no issue as to
whether the Executive Branch would enforce 
Marshall’s decision.

So you see, the concept of Judicial Review was 
acquired by the Supreme Court because Marbury was 
not appointed to a position we now hold, that of a 
local Justice.

How A Nominee for Justice of the Peace
Established Judicial Review
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About My County Association

Staff from the Mediation Center of Dutchess County spoke
with local Town and Village Justices at the recent dinner of
the Dutchess County Magistrates Association. The Justices
learned about Mediation’s role in small claims proceedings,
family matters and other alternative dispute resolutions.

Shown in photograph, from left to right, are: 

Magistrates President Hon. Jonah Triebwasser (Town
and Village of Red Hook), Magistrates Secretary 
Hon. Casey McCabe (Town of North East), Speaker 
Host Hon. Gerry Hayes (Dutchess County Court, Retired),
Ms. Jodi Miller of the Mediation Center and Magistrates
Treasurer Hon. Frank Christensen (Town of Milan.)

Chautaugua County 

Dutchess County

A reception honoring Mina Town Justice Craig W. Kinney’s 50
years of service was held Sunday, October 9th, 2011 at the
Mina/Findley Lake Community Center. It was in 1961 that
Justice Kinney first was elected to the bench. Justice Kinney is 
currently serving his 13th consecutive term. It was emphasized
at the gala event that this was not a retirement party rather a
celebration of 50 years of continued public service. Many area
public officials spoke of Justice Kinney’s dedication to both 
the people of Chautauqua County and to the administration of 
justice. Over 100 people attended the reception and were 
treated to cake and refreshments.

Pictured (left to right)

Mina Court Clerk 
Sharon Utegg, 
Justice Craig W. Kenney,
8th J.D. Supervising Judge
M. William Boller

The Hon. Carl Wolfson was honored for his more than 25
years on the bench of the Town of Wappinger by the
Dutchess County Magistrates Association at their recent
dinner meeting. Judge Wolfson was presented with a 
commemorative lapel pin to mark the occasion.

Shown in photograph, from left to right, are: 

Magistrates Association Treasurer Hon. Francis Christensen
(Town of Milan); Magistrates Association Secretary Hon.
Casey McCabe (Town of North East); Hon. Carl Wolfson
(Town of Wappinger); Magistrates Association President
Hon. Jonah Triebwasser (Town and Village of Red hook)
and Magistrates Association Vice-President Hon. Christi Acker
(Town of Pine Plains).

7
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Dutchess County
Magistrates Association

Members of the Dutchess County Magistrates attended
the recent conference of the New York State Magistrates
Association in Niagara Falls, New York. While attending the
conference, the local judges received training in diverse
topics in criminal and civil law and court administration.

Shown in photograph, from left to right, are: 

Hon. Jonah Triebwasser, Dutchess Magistrates President
(Town and Village of Red Hook), Hon. Robert Ferris 
(Town of Beekan), Hon. Louis Imperato (Town of Pine
Plains), Hon. Francis Christensen, Dutchess Magistrates
Treasurer (Town of Milan) and Hon. Raymond Chase, Jr.
(Village of Wappingers Falls).

Lewis County Magistrates
The Hon. Ed Van Der Water represented the NYSMA at the
Lewis County Magistrates and Clerks Association annual
banquet held in Turin on September 9, 2011. Matt Chivers
from the Resource Center gave a presentation as well.

Front row Left to Right:

President Hon. Errol A. Aucter, Town of New Bremen Justice;
Vice-President Hon. John Woods, Towns of Harrisburg,
Montauge and Pinckney Justice; Secretary Aimee L. Murphy,
Court Clerk Towns of New Bremen and Croghan.

Back row Left to Right:

Matt Chivers, Resource Center; Hon. Charles C. Merrell,
Lewis County Court Judge and T@V Supervising Judge;
Hon. Ed Van Der Water, NYSMA; Treasurer Hon. John J.
Youngs, Town of Lowville Justice.

Jefferson County Magistrates

The Jefferson County Association of Magistrates and 
Court Clerks Annual Dinner with Guest Speaker Hon.
Thomas Schroeder.

From Left to Right:

Hon. Rodney Tamblin, Treasurer; Hon. Lucille Shettleton,
Past President; Hon. Peter Payne, President; Hon. Thomas
Schroeder, guest speaker and Hon. Dennis Quinn, 2nd Vice
President, New York State Magistrates Association.

7

7



Left to right: Local dignitaries and honored guests celebrating
the Pittsford Chamber’s 2011 Awards Luncheon included: 

Anthony Daniele, Monroe County Legislator; Shirley Joseph,
Chamber President; Coleen Knauf, Executive Director, The
Saint’s Place (Altruistic Award winner); John E. Bernacki Jr.
(Businessperson of the Year Award winner), and; Bill Carpenter,
Pittsford Town Supervisor.

Pittsford, New York — John E. Bernacki, Jr. was named the 2011 Business
Person of the Year by the Pittsford (N.Y.) Chamber of Commerce on
Wednesday, June 22, at a special awards dinner celebration at Monroe
Golf Club in conjunction with the Rotary Club of Pittsford.

A Pittsford resident since 1995, Mr. Bernacki moved his law office to
Pittsford in 1998, and has been an active member of the local business
community ever since. he served six years as a Pittsford Town Board
Member and is an active member and past president of the Rotary Club of Pittsford. Mr. Bernacki was a cofounder of Pittsford Youth Court,as
well as of the Rotary Club of Pittsford Foundation that disperses about $50,000 annually to local charitable programs and organizations.

Mr. James Murphy, Resident Vice-President of the Rochester Regional Office of Amica Insurance Company, nominated Mr. Bernacki for the
Business Person of the Year Award based on John’s long history of giving back to the Pittsford community.” John is both an exceptional lawyer
and person,” Mr. Murphy noted. “He’s compassionate and modest, and does many good deeds for people he barely knows…quietly and under
the radar. His dedication to Pittsford transcends his business and personal lives, and his actions in both areas are a tribute to him, his 
business and our community.

“I am honored and humbled by this award,” Mr. Bernacki explained. “Pittsford has a well-deserved reputation as a great place to raise a family
and run a business, and I’m proud to be doing both with neighbors and business associates in this very special place.”

Mr. Bernacki, Jr., is the sole owner of John E. Bernacki, Jr., P.C., Attorney & Counselor at Law, located at 11 State Street in Pittsford. His full-
service law firm practices in many areas including business/corporate, wills/trusts and estates, probate and complex estate administration,
personal injury, litigation and real estate law. In addition to his many community activities, he was also elected Pittsford Town Judge in 2009.
John resides with his wife, Julie, and two sons, Timothy and Peter, in Pittsford.
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About My County Association

Monroe County 
Town Justice Bernacki Honored As 

Pittsford Chamber’s Businessperson of the Year

Schoharie County 
Schoharie County Magistrates Association welcomed
NYSMA’s President Peter D. Barlet at their Annual

Installation Dinner

From Left to Right: Vice President Hon. Richard Ham T&V
Justice Cobleskill, President Hon. Herb Needleman Town
Justice Richmondville, Secretary Arlene Needleman. not
present Evelyn Falsarella Town Justice Sharon.

Front Row Left to Right: Hon. Mildred Fauylkner T/Gilboa,
Hon. Herbert Needleman T/Richmondville, Hon. Nancy Hisert

T/Cobleskill, Hon. Larry Salisbury T/Seward

Back Row Left to Right: Hon. lynn Hait T/Jefferson, 
Hon. Larry Sharpe T/Esperance, Hon. F. Christian Spies

T/Wright, Hon. Peter Barlet NYSMA Pres., 
Hon. Richard Hamm T/Cobleskill, Hon. Gerald Vester

T/Summit, Hon. John Sweatman T/Conesville
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Albany . . . . . . . . . . 3
Allegany . . . . . . . . . 3
Broome . . . . . . . . . 6
Cattaraugus . . . . . . 4
Cayuga . . . . . . . . . . 4
Chautauqua . . . . . . 7
Chemung . . . . . . . . 2
Chenango. . . . . . . . 1
Clinton . . . . . . . . . 3

Columbia . . . . . . . . 6
Dutchess . . . . . . . . 7
Erie . . . . . . . . . . . 13
Genesee . . . . . . . . . 5
Greene . . . . . . . . . . 5
Hamilton . . . . . . . . 2
Herkimer . . . . . . . . 9
Jefferson . . . . . . . . 4
Lewis . . . . . . . . . . . 2

Livingston . . . . . . . 8
Madison . . . . . . . . . 4
Monroe . . . . . . . . 17
Montgomery . . . . . . 2
Nassau . . . . . . . . . . 6
Niagara . . . . . . . . 12
Oneida . . . . . . . . . . 6
Onondaga. . . . . . . 10
Ontario . . . . . . . . . 4
Orange. . . . . . . . . . 2
Orleans . . . . . . . . . 5
Oswego . . . . . . . . . 6
Otsego . . . . . . . . . . 7
Putnam . . . . . . . . . 1
Rensselaer . . . . . . . 5
Rockland . . . . . . . . 6

Saratoga. . . . . . . . . 5
Schenectady . . . . . . 1
Schoharie. . . . . . . . 3
Seneca . . . . . . . . . . 1
St. Lawrence . . . . . 2
Steuben . . . . . . . . . 8
Suffolk . . . . . . . . . . 6
Sullivan . . . . . . . . . 5
Tioga . . . . . . . . . . . 1
Ulster. . . . . . . . . . . 8
Warren. . . . . . . . . . 2
Washington. . . . . . . 5
Wayne . . . . . . . . . . 4
Westchester . . . . . . . 4
Wyoming . . . . . . . . 2

TOTAL . . . . . . . . 244

CONFERENCE

ATTENDANCE

BY COUNTY 2011

(Bottom Row L-R)
(sitting); Dale W. Bentley T/Bolivar 20yrs, Raymond C. Chase Jr. V/Wappingers Falls 35yrs (also pictured with Past President
Donald R. Magill)

(Middle Row, L-R)
Harold R. Wert T/Parish 25yrs, Alan Wolinsky V/ Islandia 20yrs, John J. Johnston, Jr. T/North Salem 25yrs, David Otis Fuller,
Jr. V/Tuckahoe 30yrs, John M. Sweeney V/Middleville & T/Fairfield 35yrs 

(Top Row L-R)
Dennis G. Quinn T/Champion 20yrs, Harry Demarest T/Bolton Landing 25yrs, Herbert D. Menge T/Amsterdam 20yrs, 
John P. Teixeira T/Niagara 35yrs, William J. Fisher T/Worcester 20yrs, Patrick J. McMahon T/Avoca 20yrs

Service Pin Recognition
New York State Magistrates Association SERVICE PIN RECOGNITION PROGRAM 2011 Awards

Eligible Sitting Members with 20 or More Years
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T
he Honorable Thomas
Schroeder, was born
and went to school in

the New York State Finger
Lakes region in the Village of
Penn Yan, NY. Judge Schroeder
is the second Justice in the
the family in New York State.
His father, Leland E. Schroeder,
was the Town Justice of the

Town of Benton, Yates County for over 20 years.  He
has been on the bench for over 10 years and is cur-
rently  the Justice for both the Village of Ballston Spa
and the Town of Milton.  The first Judge Schroeder was
the President of his local Magistrates Association dur-
ing his time on the bench.  

He is a retired Master Chief Petty Officer [E-9] from
the United States Navy after 22 years of service in the
US Navel Submarine service. He has a Bachelors
Degree in Human Resources Management from  the
New School in New York City.  For over 16 years he
owned and operated Freedom Career Development,
Inc. an outplacement service, contracting with 
New York State specializing in assisting individuals
with disabilities.

Judge Schroeder has been a lead instructor for both
Town and Village Court Judges and Clerks where he
developed and presented legal and operational training
at all of the major training sites.  This included, SUNY
Potsdam, New York City Association of Towns
Conference and the NYS Magistrates Conference.  He
has also presented at several Judicial Department level
Judge and Clerks training sites.

He is currently the President of the Saratoga County
Magistrates and Court Clerks Association where he
lives with his wife, Roberta, in the Village of Ballston
Spa.  He is currently serving on the Executive Board of
the New York State Magistrate Association.

The Eugene W. Salisbury

Magistrate of the YearMagistrate of the Year
Historical Listing 

1965 Hon. Morris J. Zweig
1966 Hon. Theodore Smith
1967 Hon. Eugene W. Salisbury
1968 Hon. Irving W. Orth
1969 Hon. Sylvester J. Albano
1970 Hon. John F. Hyland
1971 Hon. James B. Lamb
1972 Hon. J. Webb Sheehy
1973 Hon. Harold W. Hayward
1974 Hon. Oliver H. McGraw
1975 Hon. Edward A. Scott, Jr.
1976 Hon Roderick B. Travis
1977 Hon. William S. Decker
1978 Hon. Helen Burnham
1979 Hon. Charles G. Rose
1980 Hon. Judson Wright
1981 Hon. J. Garland Pynn
1982 Hon. Herman H. Tietjen
1983 Hon. Betty Lou Salmon
1984 Hon. Thomas E. Goldman
1985 Hon. Harold G. Cronin
1986 Hon. Irving Tenebaum
1987 Hon. James E. Morris
1988 Hon. David M. Brockway
1989 Hon. Nicholas F. O’Shea
1990 Hon. Paula L. Leonard
1991 Hon. Duncan S. MacAffer
1992 Hon. Walter A. Saxton
1993 Hon. David Jacobs
1994 Hon. Malcom W. Knapp
1995 Hon. William Gee
1996 Hon. Philip B. Dattilo, Jr.
1997 Hon. James F. Wolff
1998 Hon. Sidney T. Farber
1999 Hon. Timothy J. Cooper
2000 Hon. John U. Holmes
2001 Hon. Daniel F. Coleman
2002 Hon. Roger H. Dilmore
2003 Hon. Richard M. Parker
2004 Hon. Raymond H. Berry
2005 Hon. Gary A. Graber
2006 Hon. Robert G. Bogle
2007 Hon. Vernon Barber
2007 Hon. David O. Fuller Jr., Co-recipient
2008 Hon. James W. Dougherty
2009 Hon. Mark G. Farrell
2010 Hon. Richard H. Roberg
2011 Hon. Thomas Schroeder
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Pre-order form.  You will not be charged until the book is mailed  
(usually mid to late February)  Please send voucher if necessary.

THE NEW YORK STATE VEHICLE & TRAFFIC LAW Quick 
Chart provides QUICK access to the law both numerically and 
alphabetically.  This easy to use guide provides the section number, 
violation, fines, jail penalties, points, and license and registration 
consequences. Used by thousands since 1997.  Online version 
available since 2011

View the online version FREE until March 2012.  WWW.QUICKCHART.NET
Log in using Google Chrome or Firefox.  User name: COURT, Password: JUDGE

For Courts Only: Get the print AND online version for the price of just the book. 

VEHICLE & TRAFFIC VIOLATIONS  

CMV VIOLATIONS WITH FLOW CHART  

 FROM JUDGE GRABER, TOWN OF DARIEN

COMMON BOATING VIOLATIONS

BOOK UPDATED ANNUALLY.   

WEBSITE UPDATED MONTHLY

PRICED AT ONLY $25.00 

TOTAL SATISFACTION GUARANTEE  
 or YOUR MONEY BACK

Name

Phone #

Court

Address

City / State / Zip

County

email address (will not be sold)

2012 V & T Quick Chart $25.00 ea. ______
(include’s online version)

        

10% discount for 2 or more  ______

TOTAL ENCLOSED  ______
(Send voucher if necessary)

Make check payable to:   Michael A. Sackett
   6202 Diffin Rd
   Cicero, NY  13039

Please send the 2012 NEW YORK STATE 
VEHICLE AND TRAFFIC LAW Quick Chart to: 
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Whereas, again Almighty God has called from our midst a number of treasured
associates, and, bowing in humble obedience to his will, we pause to remember
the following magistrates who have passed away since our last conference.

We remember them as fond friends, loyal servants, and staunch expondents of
democracy and our judicial system. We enjoyed their friendship and helpful 
contributions in our work as Magistrates, in business, and in social hours. Their
memory is revered and their virtues are recalled at this annual conference.

Now, be it resolved, that a copy of this resolution be included in the minutes and
records of this annual conference; that copies be available to survivors; that a

copy be spread in the publication of this association; that the sincere sympathy of the officers and members of
the New York State Magistrate Association be expressed.

New York
State
Magistrate
Association

Deceased 
Member List

2011

Name Title & Location
Hon. Guy M Adami VJ: Croton / West Chester
Hon. John P. Balio TJ: New Hartford / Oneida
Hon. Cody Barlett VJ: Sodus Point / Jefferson
Hon. Wayne C. Beasock TJ: Lewis / Lewis
Hon. William Bennett TJ: Horicon / Warren
Hon. John Cantwell TJ: Highland / Sullivan
Hon. John F. Cenesky VJ: Johnson City / Broome
Hon. Francois R. Cross TJ: Fishkill / Dutchess
Hon. Robert M. Dean TJ: Barker / Broome
Hon. Edward P. Dusinberre VJ: Weedsport / Cayuga
Hon. Lawrence Florio AVJ: Plandome / Nassau
Hon. Henry Goebel TJ: Nassau / Rensselaer
Hon. Arthur I. Goldberg VJ: East Hills / Nassau
Hon. Richard H. Harriss TJ: Rush / Monroe
Hon. Peter J. Hart AVJ: East Rockway / Nassau
Hon. J. Nelson Hood VJ: Haverstraw / Rockland
Hon. George R. Klos TJ: Oakfield / Genesee
Hon. Frederick R. Lampman TJ: Wilson / Niagara
Hon. J. Robert Lansing TJ: Philadelphia / Jefferson

Name Title & Location
Hon. Bruce H. Macintyre TJ: York / Livingston
Hon. Robert B. Mallia TJ: Cobleskill / Schoharie
Hon. Gregory R. Manning TJ: Riverhead / Suffolk
Hon. Frank J. McDonald VJ: Catskill / Greene
Hon. David E. McDougall TJ: Argyle / Washington
Hon. Stanley W. Mills TJ: Newark Valley / Tioga
Hon. Gloria J. Morse TJ: Wappinger / Dutchess
Hon. Donald E. Moss TJ: Veteran / Chemung
Hon. Carol A. Oberacker TJ: Maryland / Otsego
Hon. George P. Owens TJ: Manchester / Ontario
Hon. R. John Pulvirent VJ: Chester / Orange
Hon. Charles R. Rattoballi AVJ: Valley Stream / Nassau
Hon. Robert C. Schreppel TJ: Corning / Steuben
Hon. Andrew Schuman TJ: Roxbury / Delaware
Hon. Arthur I. Seld TJ: Philadelphia / Jefferson
Hon. Ramona E. Thwaits TJ: Jay / Essex
Hon. Charles Weidinger TJ: Yorkshire / Cattaraugus
Hon. Robert J. Wilkins TJ: Olive / Ulster
Hon. Philip G. Wolff TJ: North Elba / Essex

�

Please inform us of members that have passed away

Name __________________________________________________________________

Court __________________________________________________________________

# Years of Service ____________ Date of Death __________________

Deceased Members
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Decision & Order

This opinion is uncorrected and subject to revision
before publication in the Official Reports
Decided and Entered: July 14, 2011
Calendar Date: May, 26, 2011 
Before: Rose, J.P., Malone Jr., Stein, McCarthy and 
Egan Jr., JJ. 

Paul M. Salvino, New York State Police, Albany, for 
appellant. 
Law Office of Kevin R. Bryant, Kingston (Kevin R. 
Bryant of counsel), for respondent. 

MEMORANDUM AND ORDER Stein, J.

Appeal from an order of the County Court of Ulster
County (Williams, J.), entered December 29, 2010, which
affirmed a judgment of the Justice Court of the Town of
Ulster denying motions by the New York State Police to
quash subpoenas issued by the People.

Defendants were each charged by way of simplified 
traffic informations with violating the Vehicle and Traffic
Law. After they pleaded not guilty, by mail, to the charges
against them, the Justice Court of the Town of Ulster
scheduled and notified each defendant of an appearance
date for a pretrial conference/trial [FN1]. The People
then issued and served subpoenas ad [*2]testificandum
upon the various State Troopers responsible for issuing
the simplified informations to secure their appearance on
such dates. The State Police moved, on behalf of the 
individual troopers, to quash the subpoenas. Justice
Court denied the motions and the State Police 
unsuccessfully appealed to County Court. The State
Police now appeals to this Court.[FN2]

We affirm. The authority to issue a subpoena requiring
attendance as a witness at a criminal action or proceeding
is unquestioned (see CPL 610.10). However, because of
the possible consequences of a failure to comply with
such subpoena, courts have imposed limitations on the
use thereof (see Matter of Terry D., 81 NY2d 1042, 1044
[1993]; People v Neptune, 161 Misc 2d 781, 783 [1994]).

STATE OF NEW YORK COUNTY OF ULSTER

TOWN OF ULSTER

[*1]THE PEOPLE OF THE STATE OF NEW YORK, Respondent, 

v

JUAN CRUZ, Defendant. NEW YORK STATE POLICE, Appellant. 
(And 10 Other Related Actions.)

Background: The traffic prosecutor in Ulster Town Court
issued subpoenas for the State Police to appear at pre-
trial conference date scheduled pursuant to VTL 1806 to
be followed by trial the same day if no plea agreement.
The State Police moved to quash the subpoenas arguing
VTL 1806 does not authorize the court to schedule a 
trial and permit compulsory appearance of the police
prior to an in-person arraignment and pre-trial conference.
The Town Court (Weiss, J.) denied the motion to quash,
ruling Section 1806 does not preclude scheduling of a

pre-trial conference and trial on the same date following
a motorist’s not guilty plea by mail.    

People v Cruz
2011 NY Slip Op 05928
Decided on July 14, 2011
Appellate Division, Third Department
Published by New York State Law Reporting Bureau
pursuant to Judiciary Law
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Indeed, subpoenas can only be issued “for the valid 
purpose of compelling the production of evidence before
a court . . . [and] [r]equiring a witness to attend criminal
proceedings when there is no chance of testifying serves
no valid purpose” (People v Neptune, 161 Misc 2d at 783;
cf. United States v Standard Oil Co., 316 F2d 884, 897
[1963]). The crux of the argument of the State Police
here is that, under Vehicle and Traffic Law § 1806,
Justice Court was without authority to schedule any 
subsequent hearings or proceedings in these actions prior
to defendants’ in-court arraignment. The argument 
continues that, since no such arraignment had occurred
before the appearances at issue, such appearances should
have been for the purposes of arraignment and, as no 
testimony is taken at an arraignment, the People could
not require State Troopers to attend. The State Police
also contends that, even if defendants were permitted to
waive their rights to an arraignment, Justice Court was
obligated to personally arraign those defendants who 
did not comply with the statutory procedure for doing so.
We disagree.

Generally, after a simplified information has been filed, a
defendant must appear personally to be arraigned, except
where “a procedure is provided by law which is applicable
to all offenses charged in such simplified information
and, if followed, would dispense with an arraignment or
personal appearance of [a] defendant” (CPL 170.10 [1]
[a]; see People v Perry, 87 NY2d 353, 355-356 [1996]
[superceded by statute]; People v Mitchell, 235 AD2d
834, 835 [1997], lv denied 89 NY2d 1038 [1997]). Prior
to April 2009, Vehicle and Traffic Law § 1806 [*3]provided
such an exception for defendants entering a plea of not
guilty to a traffic infraction, allowing such defendants the
option of submitting their plea by mail, following which
the court would schedule a trial date (see Vehicle and
Traffic Law former § 1806; People v Perry, 87 NY2d at
356). In 2009, the Legislature amended the statute by,
among other things, substituting the word “appearance”
for the word “trial” so that the statute now reads: “[u]pon
receipt of [a defendant’s not guilty plea], the court shall

advise the violator of an appearance date by first class
mail” (Vehicle and Traffic Law § 1806 [emphasis added]).

Contrary to the assertions of the State Police, an examination
of the plain language of the statute reveals that the
amendment did not eliminate the exception to the 
general requirement that a defendant be arraigned in 
person [FN3] (see McKinney’s Cons Laws of NY, Book 1,
Statutes § 232, at 394-395; People v Finley, 10 NY3d 647,
654 [2008]). Instead, it appears that the purpose of the
amendment was to provide statutory authority for the
common practice of scheduling a pretrial conference —
as opposed to a trial, only — for defendants who pleaded
not guilty by mail [FN4] (see Carrieri, Practice
Commentaries, McKinney’s Cons Laws of NY, Book 62A,
Vehicle and Traffic Law § 1806, 2011 Cumulative Supp
Pamph, at 348). Moreover, while it is not clear on the
record before us which, if any, defendants failed to 
comply with the statutory procedures for waiving their
right to an in-person arraignment, a defendant may do so
by appearing and entering a plea (see People v Roberts, 6
AD3d 942, 943 [2004], lv denied 3 NY3d 662 [2004]) or
appearing and proceeding to trial (see People v Golston,
13 AD3d 887, 889 [2004], lv denied 5 NY3d 789 [2005]).
Accordingly, the failure of Justice Court to arraign each
defendant in person did not deprive it of jurisdiction to
schedule a pretrial conference/trial date or prevent the
People from issuing subpoenas for the appearance of
troopers to appear on such date, when they would be
required to testify should the attempt to dispose of the
matter by plea fail and the case proceed to trial (see
People v Doe, 271 AD2d 29, 31 [2000], lv denied 95 NY2d
934 [2000]).[FN5] [*4]

The remaining contentions of the State Police have been
considered and are unpersuasive.

Rose, J.P., Malone Jr., McCarthy and Egan Jr., JJ., concur.

ORDERED that the order is affirmed, 
without costs.

Photos 

from the

2011

Conference

Decision & Order Cont…
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Quiz of the Month
Submitted by Hon. Richard M. Parker

This month’s questions come from the Core B manual “Summary
Proceedings: Nuts ‘N Bolts”, a manual prepared by Kevin McArdle,
Esq. Choose the best answer.

_____ 1. The procedures for bringing a summary proceeding are found in article 7 of the 

a. RPL b. RPAPL

_____ 2. The parties to a summary proceeding are known as the 

a. defendant and  plaintiff b. petitioner and respondent

_____ 3. Self-help remedies like lockouts and shutting off the utilities

a. are common law options by which a landlord can quickly remove a tenant and recover real property without 

having to involve a court

b. may afford the tenant the right to collect treble damages

_____ 4. In addition to awarding possession to the landlord, the court may also award a judgment for unpaid rent

a. in an amount not to exceed $3000 b. in any amount

_____ 5. A summary proceeding is brought in

a. the court of the municipality in which the property is located

b. the court of the municipality in which the landlord resides or has a place of business

_____ 6. When a landlord rents to a tenant for a special period and then accepts rent after the rental period expires,

a. the rental period is extended for the same length of time as the previous period

b. the rental becomes a month-to-month tenancy

_____ 7. Both landlord and tenant must give at least one month notice in advance of the date the rental period will end and such notice

a. may be given orally b. must be given in writing

_____ 8. A landlord may terminate a tenancy on the ground that the tenant is objectionable

a. in any rental agreement b. only if there is a lease containing such a provision

_____ 9. The notice to leave in a summary proceeding where no landlord-tenant relationship exists is a 

a. 10 day notice b. 30 day notice

_____ 10. The primary purpose of the Notice of Petition is to spell out the

a. property to be recovered b. return date

_____ Bonus If you saw the rascals in the picture on the streets of your town you would be correct in

thinking that

a. they are looking for a place to live after having been evicted as objectionable 

tenants by heartless Wappingers Falls Village Justice Ray Chase

b. Their grandpa (Judge Parker) shops at Amarosa Specialty Products

_____ Alternate Bonus Judge Hosley, lay judge of the Village of Adams and prominent local landlord, commences a summary 

proceeding in the Town of Hounsfield. She can sign only the

a. Petition b. Notice of Petition
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Provide A Public Service with NYSP 
 

THE NYSP DRIVER IMPROVEMENT PROGRAM IS NOW AVAILABLE ONLINE  
 

New York Safety Program (NYSP) announces a new convenient way to provide driver safety education benefits. The

NYSP 6-Hour PIRP (Point and Insurance Reduction Program) is now available online as well as in the classroom. That

means violators may participate in the NYSP driver improvement program from any computer with an internet

Connection 24/7. In the development of the online version of the syllabus we were careful to include security and the

integrity you rely on and expect from NYSP. Because of the use of superior technology and adherence to a proven

curriculum the NYSPOLINE.com website represents the best program of its kind.

NYSP classroom courses are also available at conveniently located classroom facilities with classes scheduled in two

parts during the evening on weekdays or in one session on the weekend.

 

 

NYSP provides feedback to the court! 
For years NYSP has provided information regarding violator participation in the classroom PIRP course for

analytic purposes. This feedback has always been provided by NYSP at no cost to municipalities through the NYSP
Court Referral Program. The same service is now available for the internet version of the NYSP PIRP class.

Use the contact information provided below to get the details on how to participate in this program.     

 

WHY WE WANT YOU TO ENCOURAGE VIOLATORS TO TAKE THIS COURSE: 

According to the National Highway Traffic Safety Administration of the U.S. Department of Transportation, “In 2008,

there were an estimated 5,811,000 police-reported traffic crashes, in which 37,261 people were killed and 2,346,000

people were injured; 4,146,000 crashes involved property damage only.” “An average of 102 people died each day in

motor vehicle crashes in 2008 — one every 14 minutes.” A comprehensive study released on May 9, 2002, by the

NHTSA shows that the economic impact of motor vehicle crashes on America’s roadways has reached $230.6 billion per

year, or an average of $820 for every person living in the United States. The NHTSA study, The Economic Impact of

Motor Vehicle Crashes 2000, also estimates the annual economic cost of roadway crashes: $61 billion in lost workplace

productivity, $20.2 billion in lost household productivity, $59 billion in property damage, $32.6 billion in medical costs

and $25.6 billion in travel delay costs. All told the cost of motor vehicle crashes in the United States has reached 2.3

percent of the U.S. gross domestic product.

And, from Money Magazine, 5/03, p.89: “crashes remain the leading cause of death for Americans, ages one to 34.”

                
POINT & INSURANCE REDUCTION PROGRAM
 

 

Statewide: (800) 942-6874 • info@nysp.com • www.NYSP.com 
 

NEW YORK STATE DEPT OF MOTOR VEHICLES APPROVED 

 
NYSP Affiliations include: 

• County Legislators and Supervisors (CLAS) • New York Conference of Mayors (NYCOM) • New York State Association of Counties

(NYSAC) • Federation of New York Insurance Professionals (FNYIP) • New York Federation of Professional Health Educators

(NYSFPHE) • District Council 37 (DC37) • Civil Service Employees Association (CSEA) • Catholic Schools Administrators

Association of New York (CSAA)

Effectiveness of the NYSP Program; The last effectiveness study of the program indicates that it results in

35% reduction in traffic accidents and a 65% reduction in traffic violations

On the Internet 24 hours a day 365 days a year
Or conveniently scheduled classroom courses available near you

NYSP
NEW YORK SAFETY PROGRAM



163 Delaware Avenue, Suite 108
Delmar, New York 12054

DMV NY ONLINE COURSE now available on our website NTSI.COM. Coupon Code ntsi$5off for an additional $5.00 off our course.




