


Hon. Peter D. Barlet has served as the Town Justice of the Town of Warwick, 

since November, 1988.  Judge Barlet also serves as the acting Justice for the Villages 
of Warwick and Florida and was previously the acting Justice for the Village of 
Greenwood Lake as well. 

Judge Barlet has been a long-standing member of the New York State Magistrates 
Association and has served as a Director, Officer, and State President (2011/2012) of 
the Association. 

Judge Barlet maintains a law practice in the Village of Warwick in a 1886 Firehouse 
which he has faithfully restored over the last ten years.  Judge Barlet and his lovely 
wife, Iris, have three grown children. 

 

Hon. Barbara Seelbach took the bench in 2006 and is currently employed as 

the Confidential Secretary to Dutchess County Supreme Court Justice Christine A. 
Sproat.  She has spent the majority of her career working in the field of personal injury 
as a claims supervisor for property and casualty insurance companies.  In addition she 
also worked as a senior claims negotiator for a major law firm where she successfully 
settled personal injury cases and represented the firm at mediation and arbitration 
proceedings.  A graduate of the University of Arizona, she completed an internship in 
the House of Commons in London, England.  She started her public service career on 
the town board and acted as a liaison to her town planning board, zoning board and 
various other committees to which she was assigned.  She has also served as Secretary, 
Vice President and President of the Dutchess County Magistrates Association where 
she tackled major issues such as the prohibition of plea bargaining by the State Police.  
In September of 2015, she joined the ranks of the New York State Magistrates 
Association when she was elected as a Director for the association. She currently lives 
in the town of Clinton with her husband, Scott and has two grown children, Kathryn 
and Christian. 

 

Melanie Goldberg, Esq. is a staff attorney in the Utica office of Legal Services 

of Central New York (LSCNY).  LSCNY is a non-profit law firm founded in 1966 to 
provide free civil legal assistance to low-income families and individuals in thirteen 
counties of Central New York. 

 

 



Hon. William Hulshoff  
Town of North Elba and Village of Lake Placid Justice 
 
Hon. William Hulshoff is currently both a Village of Lake Placid Justice and one of 
the Town of North Elba Justices in the Lake Placid area of Essex County.  Judge 
Hulshoff has been a Village justice for 7 1/2 years and 8 months with the Town. 

Judge Hulshoff decided to run for the Town Justice position as the Village Board was 
contemplating dissolution of the Village Court at the end of his current term.  Despite 
the Village having passed a resolution for dissolution in April, petitions were circulated 
and at a special election at the end of June the voters voted against the dissolution. 

Judge Hulshoff has been a resident of Lake Placid since 1981 when he was first sent 
there to implement the beginnings of the Olympic Regional Development Authority 
(ORDA).  

Judge Hulshoff has a background and Masters in Outdoor Recreation from SUNY 
Cortland '77. 

Judge Hulshoff has been a member of USA Luge as well as USA Bobsled back in the 
80's and was licensed to run Federation races. 

From 1995 to 2001 Judge Hulshoff served as a Trustee on the Lake Placid Village 
Board. 

 

Hon. David W. Kozyra is a Town Justice in Marcy, NY.  He has been a town 

justice since January 2008.  Judge Kozyra has served as President of the Oneida County 
Magistrates Association and was elected as an Executive Board Member for the New 
York State Magistrates Association (NYSMA) in September 2012, where he served a 
three year term.  As a NYSMA Director, Judge Kozyra was chairman of the County 
Associations Committee, Outreach Committee, and was a member of the Conference 
Committee.  Judge Kozyra is a regular lecturer for the first time NYSMA conference 
attendees.  In addition, Judge Kozyra helped secure a NYSMA vendor booth at the 
Association of Towns Conference in Manhattan, NY.  Judge Kozyra also serves as a 
mentor to newly elected town justices throughout the 5th Judicial District. 

For the past 28 years, Judge Kozyra has been regularly employed by the New York 
State Department of Transportation as a Civil Engineer in the Traffic Department 
where he analyzes high incident accident locations and performs regulatory studies.  
Judge Kozyra also serves as the Assistant Emergency Manager.    



 



This is a landlord/tenant proceeding brought under the non-payment provisions
of Section 711(2) of the New York State Real Property Actions and Proceedings Law.

It is presented in the format of a mock trial which is intended to highlight some of
the basic requirements of the law, the responsibilities of Judges to understand the law and
apply it to an actual case to consider the possible ethical issues involved and evidentiary
rulings raised.  Finally, it attempts to use all the available techniques which might be
available to bring about a possible settlement between the parties.

CASE HISTORY

A landlord leases property to a husband, wife and their three children.  The landlord
prepares a written Lease that only the husband signs.  After three (3) months, it is clear that
the parties are going to have a problem since the tenant has not paid any rent at all.

The landlord institutes a landlord/tenant proceeding against the husband whose
name is on the Lease.  

All the parties appear on the return date of the Notice of Petition. The attorney for 
the landlord asked for Judgment for all arrears owed and an immediate Warrant of
Eviction since he did not think there was much to discuss.

The tenant raises a concern about the fact that his wife and the children are not on
the Petition.  The tenant also states that the landlord only told him a few days before he
filed this action that there was a “problem” with the rent.  The tenant also requests the right
to be represented by an attorney and requests a delay in order to have time to hire an
attorney.

The Court adjourns the case for a period of a week to allow the tenant get an
attorney.  The Court also advises the landlord to consider the issue of the co-tenants and
directs the parties to  reappear seven (7) days later for purposes of proceeding with the
case.

At the next appearance, an attorney representing the tenants appears and files an
Answer with the Court.  The Petitioner’s attorney objects to the Answer because it was late
and asks the Court for a ruling.

Not to be outdone, the Respondent’s attorney asks the Court for a ruling concerning
the failure of the Petitioner to properly serve any of the tenants other than the husband,
and further challenges service since the Petition was given to the wife and mailed by
regular mail to the husband on the same day.



The Petitioner’s Attorney claims that the Court would be wasting it’s time to go into
that issue since all the parties were currently before the Court and that the Court has
jurisdiction over all the parties since they have appeared.

The Court decides to defer ruling on these initial issues in an effort to get a sense of
what the case is about, and whether there are other issues which ought to be considered
at this time as well.

The Court then reviewed the Notice of Petition on the record in front of the parties
and reviewed the Petition as well.

In the course of that review, the Court notes on the record that the Notice of Petition
asked for the eviction of the tenant from the property and demands whatever rent might
be due at the time.  No amount is stated.

The Court also notes that the Petition was brought by a local Realtor acting as a
rental agent for the Petitioner who also signs and verifies the Petition in question.

Rent requested on behalf of the Petitioner amounts to $500.00 per month for the
three (3) months and also demands attorney’s fees of $1,500.00 together with utilities which
have gone unpaid and damage to the property in the amount of $2,500.00.

The Court also reviewed the Answer filed by the tenants in connection with this case
and notes four (4) Affirmative Defenses.  The first Affirmative Defense claims that the
tenant had agreed to perform a lot of repairs for the property at the time that they moved
in and that those repairs amounted to the $500.00 which would otherwise been owed for
the first months rent.  The tenant also claims that the landlord can either use the $500.00
that he gave them as a security deposit towards the rent, or asks the Court to order the
landlord to return that security deposit immediately since the landlord is notorious for
keeping the security deposit of his tenants and the tenants want the assistance of the Court
to make sure that does not happen to his family.

The tenant also raises a Third Affirmative Defense claiming that the premises rented
to them were simply not habitable for human purposes and violated the provisions of the
Real Property Law in this regard.  That defense seeks an elimination or reduction of the
rent according to the damages claimed.

The fourth Affirmative Defense claims that the landlord was illegally renting the
property in violation of a local Town Ordinance.  According to the tenant, the Petitioner
could not rent this property at all and claims that no money is due under their possession
agreement since the landlord could not have leased out the property to begin with.



Finally, the tenant claim that under the Warrant of Habitability violation they would
be entitled to reasonable attorney’s fees for their efforts to bring these issues before the
Court and seek an award of $3,000.00 in that regard.

Upon the inquiry of the Court concerning any possible settlement negotiations
which may have occurred between the parties, the landlord claims that none have been
entertained and he will not consider the issue since the tenants deserve nothing, their
claims are bogus and he is entitled to the immediate return of the property.  The landlord
also claims that the Judge should be well aware that these tenants have caused problems
to other landlords in the Town and that any further consideration  of the issues is a
violation of his rights.

When it seems clear that the Court needs some additional time to sort through the
initial issues presented and to render a ruling on them before going any further, the
tenant’s attorney requests the Court to, at least, allow a plumber which the tenants used
to repair the bathroom and who the tenant asked to be in Court that night, to be able to
testify in the proceeding since the plumber is scheduled to be away on vacation for the next
three weeks and will not otherwise have an opportunity to appear.

The Petitioner’s attorney objects to any such testimony and requests the right to
present the Petitioner’s own experts on the issue of the plumbing system which the
landlord claims to have repaired one year before the tenant took possession of the
premises.  The landlord also requests the Court to be allowed the right to present testimony
from a prior tenant who rented the premises and who will allegedly testify to how well
things worked and how pleased he was to have lived there.

In an effort to allow the tenant the right to provide evidence concerning a key
habitability issue through an individual who would not be available for the next three
weeks, the Court sought the agreement of all parties to allow the plumbing witness to
testify at that time.  The attorney for the landlord objected to any such testimony taking
place at that point, and over the objection of that party, the Court granted the tenant’s
request to take that testimony.  Since the Court proceeding had not officially begun, the
Court also decided that the plumbing witness need not be sworn and should be permitted
to state on the record his testimony.

The tenant’s plumber then read from his notes that he was called to the property
owned by the landlord on four separate occasions concerning a toilet which did not flush
and a sink that kept dripping.  The plumber told the Court that the septic system servicing
the apartment was simply too full to allow the toilet too flush and there was little he could
do without the septic system being pumped.  He also testified that he was able to fix the
drip in the faucet with a simple replacement of a washer and all seemed well after that
repair was completed.



The Court then asked if there was anything further and when the tenant’s attorney
said there wasn’t, the Court thanked the plumber for coming and dismissed that witness. 
Before the witness left the stand however, the attorney for the landlord asked for the right
to cross-exam that plumber and to have that plumber actually sworn.  That request by the
landlord’s attorney was denied and the Court indicated on the record that given the minor
problems expressed that any further examination did not seem to be required.  The facts
were the facts.  

The Court then adjourned the case for another week asking the parties to come back
for it’s ruling and start the Trial at that point depending upon the rulings made.





























SUMMARY PROCEEDINGS
(Checklist)

I. Pre-Service / Pre-Filing 

_____ Notice of Petition (Signed by Judge or Court Clerk)
[Sign and Date; Fee - $20.00 (UJCA §1911(1)(j))]

_____ Order to Show Cause (Signed by Judge only; Add Return date)
[Sign and Date; Fee - $20.00 (UJCA §1911(1)(j))]

II. Review:  Post-Filing / Post-Service

A. Sufficiency

1. Notice of Petition

_____ Correct Caption (Parties/Address)

_____ Return Date

_____ Demand for Written Answer

_____ Signature (Prior to Service)
 (Judge, Court Clerk or Attorney; 

  NOT Petitioner)

2. Petition

_____ Correct Caption (Parties/Address)

_____ Petition Verified

_____ Party
_____ Attorney [Fair Debt Collection             

         Practices Act Notice]
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_____ General Allegations/Elements

_____ Location of Property within Court
Geographical Jurisdiction; Description

_____ Respondent, at time of commencement
of the action, residing in premises or
exercising control

_____ Interest/Relationship of Parties
(Landlord-Tenant; Not Landlord-
Tenant; Written Lease [Late Charge
Provision, Added Rent, Attorneys
Fees]; Oral Lease; Terms)

_____ Relief Requested (Order; Warrant;
Judgement)

_____ Specific Grounds - Allegations/Elements

Landlord-Tenant Relationship Exists:

A. Holdover  [RPAPL §711(1)]

_____ Notice Required/Made?

B. Objectionable Tenant  [RPAPL §711(1)]

_____ Written Lease
_____ Notice required?
_____ Course of Conduct

C. Non-Payment  [RPAPL §711(2)]

_____ Demand/Three Day Notice
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D. Illegal Use  [RPAPL §711(5); §715]

E. Bankruptcy  [RPAPL §711(4)]

_____ Order Lifting Stay

No Landlord-Tenant Relationship Exists:

A. Sold by Execution [RPAPL §713(1)]
B. Sharecropping [RPAPL §713(2)]
C. Squatter [RPAPL §713(3)]
D. Tax Sale [RPAPL §713(4)]
E. Foreclosure Sale [RPAPL §713(5)]
F. Tenant of Life Tenant 

[RPAPL §713(6)]
G. Licensee [RPAPL §713(7)]
H. Seller will not leave 

[RPAPL §713(8)]
I. Contract Vendee [RPAPL §713(9)]
J. Forceable/Unlawful Entry

[RPAPL §713(10)]
K. Employment [RPAPL §713(11)]

         **10 DAY NOTICE GENERALLY REQUIRED**

Adult Homes and Residences  [RPAPL §713-a]

B. Service

_____ Personal

_____ Substitute

_____ Mailing Requirements
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_____ Nail and Mail

_____ Mailing Requirements

_____ Due Diligence [CPLR§308]

_____ Filing - Within Three (3) Days of Service

_____ Service 5-12 Days Prior to Court Date
[Unless Order to Show Cause]

III. Hearing/Trial

A. Defenses

_____ Rental Term has Not Expired
(Holdover)

_____ Notice Not Proper (Holdover and
Non-payment)

_____ Form: “clear and unequivocal”,
no offers, i.e. rent increase to 
stay or other agreements to stay

_____ Service (in same manner as
service of Notice/Petition)
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_____ Retaliatory Eviction [(RPL §223-b]

_____ Residential rental properties,
except owner-occupied       
dwellings with less than four (4)
units

_____ Does not apply to Non-Payment
Proceedings

_____ Warranty of Habitability
[RPL §235-b]

_____ Free from dangerous, hazardous
conditions;                 
detrimental to life, health or
safety of the Tenants

_____ Expert Testimony NOT
required

_____ Payment made/Attempted and      
Refused

_____ Others

B. Jury Demand 
[UJCA §1303(d); UJCA §1911(a)(7) $20.00 Fee; Indigency  
Waiver]

C. Adjournments
[Generally, no more than Ten (10) Days]
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IV. Relief

_____ Order

_____ Warrant [RPAPL §749]
[72 hour notice requirement; Court can vacate Warrant upon  
good cause shown]

_____ Judgement  [RPAPL §747]

_____ Rent/Added Rent/Late Fees

_____ Costs [UJCA §1903]

_____ Attorneys Fees

_____ Stays  [RPAPL §751]

V. Manufactured Homes  [RPL §233]

_____ Notices

Non-payment:  30 Days.
Violation of Lease Provision:  10 Days.
Change in Use:  6 Months.

_____ Warrant of Eviction

90 Day Notice, but
30 Day Notice, if Health/Safety

_____ Non-Payment

30 Day Notice – Unit owned by Tenant
72 Hour Notice otherwise
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SUMMARY PROCEEDING

Filing Fee: $______   Receipt No. _________  Filing Date:                             
Hearing Date:                                    Service Date:                        @                
Appearances: Petitioner: _____ Attorney: ________________________

Respondent: _____ Attorney ________________________

     Service of Process - Personal / Substitute / “Due Diligence”.

      Service within 5-12 Days of Court Date.

      Filed with Court within 3 Days of Service/Mailing.

      Premises located within Jurisdiction of Court.

      Tenant Residing at Premises @ Time of Commencement.

      Three (3) Day Notice Served (Non-Payment).

Defenses Raised (__________________________________________________).

Trial (___________________________________________________________).

Decision @ ________ __.m.:

      Order.

      Warrant effective _____________.

      Judgment in the Amount of $______________, as follows:

$__________ $_________ Rent Awarded.
     Damages    $_________  Late Charges Awarded (Lease Provision).

$_________ Attorneys Fees Awarded (Lease Provision).

$__________ $_________ Additional Relief Awarded 
      Costs per Judgment Roll.

$          20.00 Filing Fee.

Notes:
(1) Lease Oral / Written on or about            /            /            @ $                /month
      + $                Late Charge after         th of month.
______________________________________________________________________
_________________________________________________________________
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Summary Proceedings

By Matthew Chivers, Esq.
Office of  Court Administration

City, Town and Village Courts Resource 
Center

Purpose of  the Proceeding

 The Summary Proceeding to recover possession 
of  real property is a simple, expeditious and 
inexpensive legal means to adjudicate disputes 
between landlords and tenants over the right to 
possession of  real property. 
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Types of  Summary Proceedings

 1) Nonpayment Summary Proceeding -The landlord claims 
the tenant failed to pay the rent.

 2) Holdover Summary Proceeding-The landlord claims the 
tenant failed to leave the rental property after the right to remain 
in the property ended.

 *In these two types of  Summary Proceedings, the landlord will 
ask the judge to grant a judgment that will allow the tenant to be 
evicted. The judge may also order the tenant to pay past due rent 
to the landlord.

Jurisdiction

 The court has no jurisdiction to hear a summary proceeding unless the tenant 
is either in possession or exerting control over the property at the time the 
proceeding is commenced.

 The proceeding must be brought in the municipality where the property is 
located. RPAPL (701).

 Town courts have jurisdiction of  summary proceedings involving property in 
the town and property in any village within the town, even if  the village has a 
village court. Village courts can only hear summary proceedings involving 
property within the village. Uniform Justice Court Act 2101(n) (1). 

 *A town or village court can grant a judgment for unpaid rent in any amount. 
Uniform Justice Court Act (204).
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Non-Payment Proceeding RPAPL 
711(2)

 A landlord can evict a tenant for non-payment of  rent.  A non-
payment proceeding may not be brought for failure to pay a 
security deposit, other charges, or for damages to property. 

 Prior to bringing a non-payment proceeding, a landlord must 
make either make an oral demand for the rent or serve a written 
notice asking the tenant to pay the rent or move out within three 
days.  Service must be made in the same manner as service of  a 
Notice of  Petition.

 If  tenant pays the entire amount of  the past due rent within 
those three days, the landlord no longer has the right to begin a 
Non-Payment Summary Proceeding.

Holdover Proceeding RPAPL 
711(1)

 A landlord can evict a tenant for remaining on the premises after 
the term of  tenancy has ended.

 The landlord is not required to notify the tenant of  their 
intentions to begin a holdover proceeding if  the tenancy is for a 
definite rental term and tenant remains in possession of  
premises after such term.

 If  no fixed rental period has been agreed upon, for example, a 
“month to month” tenancy, then the landlord must give proper 
and timely and proper notice stating when the term will end. 
Proper notice is at least one month before expiration of  the 
term. Such notice can be expressed either orally or through a 
written notice. RPL 232-b.
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Parties

 Petitioners-

 A Summary Proceeding to recover possession of  real 
property can only be brought by a person listed in 
RPAPL 721.

 The list includes landlords, receivers, and even tenants 
who are unlawfully kept out of  their apartments by 
their landlords.  Attorneys or agents may not bring an 
eviction proceeding in their own name, but an attorney 
may verify a petition in some cases.

 Respondents-

 The respondent may be a tenant under RPAPL 
711, or a non-tenant under RPAPL 713, 
including a landlord who has unlawfully 
removed a tenant.  Occupants of  rooming 
houses or hotels who have been in possession 
for thirty consecutive days or longer are 
considered tenants under 711.
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Commencement of  the Proceedings

 Two papers-the Notice of  Petition and Petition must be 
served.

 The Notice of  Petition-
 A notice of  petition must be issued by a judge, court clerk, or an 

attorney.  RPAPL 731(1).  It may not be issued by the landlord

 The notice must tell the respondent (tenant) of  the time and 
place of  the hearing. 

 The fee to be paid to the court for the issuance of  a notice of  
petition in a summary proceeding is twenty (20) dollars.

 The Petition-

 The petition must be sworn to by the landlord 
or the landlord’s attorney or an agent who has 
personal knowledge of  the facts alleged. RPAPL 
741.
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Contents of  Petition 
(RPAPL  741)

 The petition must include:

 The petitioner’s interest in the property in question.
 The respondent’s interest in the property.
 The respondent’s relationship to the petitioner with respect to 

the property.
 A description of  the property.
 The facts giving rise to the proceeding.

 * The petitioner may ask for the rent due, and for a period of  
occupancy during which no rent is due, for the fair value of  use 
and occupancy of  the premises if  the notice of  petition contains 
a notice that a demand for such a judgment has been made. 

Service  
(RPAPL 733)

 The Notice of  Petition and Petition must be served at least five (5) and not more than 
twelve (12) days before the date of  the hearing.

 Manner of  Service-
 Service of  the Notice of  Petition and Petition shall be made by: 
 Personally delivering them to the respondent.
 Delivering to and leaving personally with a person of  suitable age and discretion who 

resides or is employed at the property sought to be recovered.
 If  after reasonable application personal or substituted service has been unsuccessful, 

the respondent may be served by “nail and mail,” that is, by attaching the papers to a 
conspicuous part of  the property sought to be recovered.

 * In the case of  substituted service or “nail and mail,” the copies of  the papers must 
be mailed to the respondent within one day of  when they were left at the property, and 
sent by both certified and first class mail.  RPAPL 735(1)
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Filing
RPAPL 735(2)

 The Notice of  Petition, Petition, and an 
Affidavit of  Service must be filed with the court 
within three (3) days of  personal service or 
mailing.  

 *Service is not completed until the Affidavit of  
Service is filed.  

The Answer  
RPAPL 743

 The pleading submitted by the respondent in response 
to the petition in a summary eviction proceeding is 
known as the answer.  

 The respondent, or any person in possession or 
claiming possession of  the premises may answer orally 
or in writing. The answer may contain any legal or 
equitable defense or counterclaim. 
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Time to Answer

 The time to answer the petition is at the time when the 
petition is to be heard.

 However, if  the notice of  petition and petition are 
served at least eight days before the return date, the 
petitioner can demand that an answer be made at least 
three days prior to the return date.  The petitioner can 
also demand that, if  the answer is written, it be served 
at least three days before the return date.  The demand 
must be included in the notice of  petition.

Jury Trials
RPAPL 745 (1)

 A demand for a jury trial is when the petition is noticed 
to be heard.

 Generally, a jury demand is made by noting 
“respondent hereby demands a trial by jury,” or words 
to that effect, on the answer.

 *Fee-The fee for requesting a jury trial in a local court 
is $10.00. UJCA 1911(a)(6).
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Trial by Court

 Burden of  proof  at trial-

 The petitioner has the burden of  proof  with 
respect to the allegations in the petition, and the 
respondent has the burden of  proof  with 
respect to affirmative defenses.

Entry of  Judgment-CPLR 5016

 The term “entry” refers to the signing and filing of  the written 
judgment. Judgment in a summary proceeding awards possession 
of  the property to the prevailing party. Entry and docketing must 
occur in order to enforce judgment.

 If  notice of  petition includes a demand for unpaid rent, the 
judgment can include an award of  money. RPAPL 741(5)

 **Remember-If  respondent was served personally, court can 
award a money judgment.  If  substituted service was used, the 
court has jurisdiction to award possession, but insufficient to 
award a money judgment. CPLR 308
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Attorney’s Fees

 Although the law does not specifically authorize 
an award of  attorney’s fees to the prevailing 
landlord, the courts have allowed such fees 
where a reasonable construction of  the lease 
demonstrates that the parties agreed to pay such 
fees as additional rent in the event an eviction 
proceeding was necessary to remove a tenant. 57 
AD2d 1053

Amount for Attorney’s Fees

 The fee awarded by the court must be 
reasonable, factoring in the number of  hours 
reasonably expended.  122 Misc. 2d 399.
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Warrant of  Eviction

 The warrant of  eviction is a document that authorizes 
an enforcement officer to evict occupants of  real 
property.  

 Where the court renders a final judgment in favor of  
petitioner, the court must issue a warrant of  eviction 
directed to the sheriff  or constable.  

 The warrant describes the property and commands the 
officer to remove all persons and put petitioner in full 
possession. RPAPL 749(1)

Warrant of  Eviction cont…

 Once court issues warrant of  eviction, the 
officer serves a notice of  the warrant on the 
tenant giving the tenant at least seventy-two (72) 
hours to move.  After 72 hours, the officer may 
execute the warrant by physically evicting the 
tenant between sunrise and sunset.
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Staying or Vacating a Warrant

 Rent Deposit- In a non-payment proceeding, a 
tenant can stay a warrant (stop the eviction) any 
time before it is issued by depositing the rent 
due, interest, and costs with the court. RPAPL 
751(1)

 Holdover Proceeding- Where the lease in a 
holdover proceeding is terminated because of  
non-payment of  rent, 751(1) is similarly 
available.

Thank You




