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Communities Have the Power to
Enforce Building and Zoning Codes

1. The town board may provide by local law or ordinance for the 
enforcement of this article and of any local law, ordinance or regulation 
made thereunder. A violation of this article or of such local law, 
ordinance or regulation is hereby declared to be an offense, punishable 
by a fine not exceeding three hundred fifty dollars or imprisonment for a 
period not to exceed six months, or both for conviction of a first offense; 
for conviction of a second offense both of which were committed within 
a period of five years, punishable by a fine not less than three hundred 
fifty dollars nor more than seven hundred dollars or imprisonment for a 
period not to exceed six months, or both; and, upon conviction for a 
third or subsequent offense all of which were committed within a period 
of five years, punishable by a fine not less than seven hundred dollars 
nor more than one thousand dollars or imprisonment for a period not to 
exceed six months, or both. However, for the purpose of conferring 
jurisdiction upon courts and judicial officers generally, violations of this 
article or of such local law, ordinance or regulation shall be deemed 
misdemeanors and for such purpose only all provisions of law relating 
to misdemeanors shall apply to such violations. Each week's continued 
violation shall constitute a separate additional violation.

Town Law § 268(1).
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Communities Have the Power to
Enforce Building and Zoning Codes

Most municipalities have done so, adopting 
ordinances which provide that the owner 
and any person in control of or performing 
work on the property who commits or 
assists in the commission of a violation are 
liable for criminal penalties. However, the 
owner of property is not liable for criminal 
sanctions if it has completely relinquished 
its control over the land to a lessee.  People 
v. Scott, 26 N.Y.2d 286, 309 N.Y.S.2d 919 
(1970).
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Criminal Prosecution vs. Supreme
Court Action

 “Where the construction or use of a building is in violation of 
any provision of the uniform code or any lawful order 
obtained thereunder, a justice of the supreme court at a 
special term in the judicial district in which the building is 
located, may order the removal of the building or an 
abatement of the condition in violation of such provisions. An 
application for such relief may be made by the secretary, an 
appropriate municipal officer, or any other person aggrieved 
by the violation.”  Executive Law § 382(3). 

 “[T]he proper local authorities of the town, in addition to 
other remedies, may institute any appropriate action or 
proceedings to prevent such unlawful erection, construction, 
reconstruction, alteration, conversion, maintenance, use or 
division of land, to restrain, correct or abate such violation, to 
prevent the occupancy of said building, structure, or land or 
to prevent any illegal act, conduct, business or use in or about 
such premises . . . .”  Town Law § 268(2).
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Communities Can Choose How They 
Enforce Building and Zoning Code 

Violations

As a regulatory zoning ordinance, enforcement can 
be by way of a mandatory injunction or, as was 
done herein, by a prosecution for failure to comply 
with a demand to remove a motor vehicle or 
vehicles.

People v. Scott, 26 N.Y.2d 286, 291 (N.Y. 1970)
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There Should Be An Administrative 
Enforcement History Before The Case Is 

Brought

 Zoning Enforcement Officer (“ZEO”) becomes 
aware of possible violation; or

 Complaint by a neighbor

 The municipality should have an effective 
complaint taking process. The ZEO should 
follow up with the complainant.
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Investigation

 After becoming aware of a possible 
violation, ZEO should begin a 
comprehensive investigation. 

 This may include observation of the 
property, interviews with the property 
owner or others, inspections, etc.

 Written, detailed records must be kept of 
all investigative actions.
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The ZEO May Need Access To Property To 
Complete The Investigation

 There are three ways to inspect property 
legally in New York:

(1) By observing the property from public 
thoroughfare; 

(2) By obtaining the owner’s permission; and

(3) By obtaining an administrative search warrant or    
other court order directing entry onto the 
property in question for an inspection.
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Access to Property

Observe, take photographs without entry onto property.
 No warrant required

“That the area is within the curtilage does not itself bar all police 
observation.  The Fourth Amendment protection of the home has 
never been extended to require law enforcement officers to 
shield their eyes when passing by a home on public 
thoroughfares. Nor does the mere fact that an individual has 
taken measures to restrict some views of his activities preclude 
an officer’s observations from a public vantage point where he 
has a right to be and which renders the activities clearly visible.”  
California v. Ciraolo, 476 U.S. 207, 213 (1986).  

 An exterior inspection from street/sidewalk is often enough.  
People v. Ventura, 3 Misc.3d 1107(A) (N.Y. Just. Ct. 2004).  “The 
court questions the need for this warrant because there is no 
legal requirement that a warrant be obtained in order to take 
photos of the outside of the premises from a public thoroughfare 
in front of the home.”
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Access to Property

 The observations/photographs may be 
used as a basis for a criminal proceeding.

 The ZEO should take notes, follow 
procedures in the municipal code for 
exterior inspection of property (reports, 
filing, etc.)

 Records should be kept of the date/time 
each photograph was taken and include a 
description with each photograph 
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Access to Property

 Sometimes exterior inspection is not enough.
 Ex. Severe property maintenance code violations, 

fire code violations, conditions not fully 
observable from the street, survey requirements.

 Town Law § 138 grants the building inspector “the 
right to enter and inspect at any time any building, 
structure, or premises and to perform any other act 
necessary for the enforcement of such codes, 
ordinances, rules or regulation, or any of them.”

 Municipalities grant authority to enforcement 
officers to enter private property for purposes of 
conducting inspections. 
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Access to Property

 When is a search warrant required?
(Note: this is not talking about permit applicants)
 Entry onto private property/entry into a building or structure for 

inspections for code violations.
 A warrant is not required when the property owner consents to 

the search.
People v. Sikorsky, 195 Misc. 2d 534 (App. Term 2d 2002) 
“It is well settled that administrative searches fall within the 
purview of the Fourth Amendment.  When no exigent 
circumstances exist, a code inspector may only enter onto and 
make a visual search of private property upon first obtaining 
consent or warrant pursuant to CPL Article 690.”

 Failure to comply with the warrant requirement will prevent use of 
the evidence obtained in a future criminal or civil enforcement 
proceeding.  It is always best to do it right the first time.
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Access to Property

 The first step should be an attempt to obtain consent.
“Most citizens allow inspections of their property without a 
warrant.”  Camara v. Municipal Court, 387 US 523 (1967) 

 An attempt to get consent is the reasonable course of action.
 Helps violator understand the seriousness.
 Gives additional notice.
 May instigate compliance.
 Allows the inspection to proceed without the hassle.

People v. Sikorsky, 195 Misc. 2d 534 (App. Term 2d 2002)
 Consent must be obtained from one with apparent authority to 

consent (resident, property owner, etc.).
 Here defendant’s father gave the consent, but neither owned nor 

lived at the property.  No “reasonable cause to believe the 
defendant’s father had apparent authority to consent.”
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Access to Property

 Where consent cannot be obtained: in a non-emergency 
situation, a search warrant is required.
 The power of an enforcement officer to enter onto private property 

to make inspections is relatively untested, and there is sparse case-
law on the subject.  Lower-court rulings (city & county) have shed 
light on this issue, but administrative search warrants have not been 
squarely addressed by the State’s higher courts. 

 The Fourth Amendment
 “The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be 
seized.” 

 The 4th Amendment protects against unreasonable searches and 
seizures.  Through the 14th Amendment, the Fourth Amendment 
applies to state and local governments.
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Access to Property

 Issue:  How does the 4th Amendment affect an 
enforcement officer’s duty to inspect premises in 
order to complete an investigation. 
 Classify the type of search: searches that are criminal in 

nature require a criminal search warrant with standards 
applicable to the criminal search warrant. Searches that are 
administrative in nature require an administrative search 
warrant and there are standards applicable to administrative 
search warrants. 

 Administrative or Criminal?  Why does it matter?
 Whether a search is characterized as criminal or administrative 

is relevant with regard to the standard of probable cause that 
must be applied. 

 For example, the standard for probable cause for a criminal 
search warrant is higher than is required for an administrative 
warrant.
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Access to Property

 Searches conducted by code enforcement officials are of the 
administrative variety.
 “Unlike the search pursuant to a criminal investigation, the inspection 

programs at issue here are aimed at securing city-wide compliance with 
minimum physical standards for private property. The primary 
governmental interest at stake is to prevent even the unintentional 
development of conditions which are hazardous to public health and safety. 
Because fires and epidemics may ravage large urban areas, because 
unsightly conditions adversely affect the economic values of neighboring 
structures, numerous courts have upheld the police power of municipalities 
to impose and enforce such minimum standards even upon existing 
structures.  In determining whether a particular inspection is reasonable-and 
thus in determining whether there is probable cause to issue a warrant for 
that inspection-the need for the inspection must be weighed in terms of 
these reasonable goals of code enforcement.”  Camara v. Municipal Court, 387 
U.S. 523 (1967), see Sokolov v. Village of Freeport, 52 N.Y.2d 341, 348 (1981).    

 Where “[t]he building department, having reason to believe illegal 
alterations were being made and having been denied access to inspect the 
premises,” applied for a search warrant.  The Court found that the search 
“rested upon statutory authority and was of the administrative nature rather 
than the criminal type.  People v. Northrop, 96 Misc.2d 858, 861 (Long Beach 
City Ct. 1978), rev’d on other grounds, 99 Misc.2d 846 (App. Term 2d 1979).
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Access to Property

 Camara v. Municipal Court, 387 U.S. 523 (1967)

 Overruled a previous Supreme Court Decision, 
Frank v. State of Maryland, 359 U.S. 360 (1959).

 Held that searches by enforcement personnel were 
administrative searches.

 Lower probable cause standard applied.

 Sokolov v. Village of Freeport, 52 N.Y.2d 341, 348 
(1981) – New York follows same standard.
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The Administrative Search Warrant

 Where is New York State?  Where is your 
community?
 There is no New York statute governing the 

application for, issuance of, and execution of 
administrative search warrants.  
 Proposed General Municipal Law § 79 has not passed

 Materials from New York Secretary of State’s 
website.

 Some communities have enacted their own 
procedures for what guidelines are to be followed.
 If that is the case, follow your local guidelines.
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The Administrative Search Warrant

 What if there are no municipal guidelines?
 Although New York State has not enacted legislation 

providing for procedures for the issuance of administrative 
search warrants, the procedures governing the criminal 
search warrant will apply. The case that can be relied upon 
here is In the Matter of Property under the Control of John Kun, 
190 Misc.2d 470 (Greene Co. 2002). 
 Administrative searches must comply with CPL.

 Proposed GML § 79-7. 

 Administrative search warrant provided with the Secretary 
of State’s materials follows the procedures in the CPL.

© 2014 Hodgson Russ LLP 19

The Administrative Search Warrant

 Who may apply for the search warrant?
 Section 690.05 of the criminal procedure law states "a local court 

may, upon application of a police officer, a district attorney or other 
public servant acting in the course of his official duties, issue a 
search warrant." 

 Plain reading: code enforcement officers may apply for search 
warrants.  

 In Matter of Kun, the court held the town attorney in that case was a 
public official acting within the course of his official duties. The 
decision cites to a 1985  informal opinion from the New York 
Attorney General’s Office, which states that applying the clear 
language of the section of the criminal procedure law a village 
building inspector is among those who could request the warrant. 

 Enforcement officers/town attorneys may apply.
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The Administrative Search Warrant

 The application:
 Made to a local criminal court.
 Must contain:

 Name of court;
 Title of applicant;
 Statement that there is reasonable cause of a discovery of 

violations or reasonable cause for the search;
 Allegations of fact supporting such statement;
 Request that the court issue a search warrant
 Application must be sworn to;
 Should also contain a request for code enforcement officials to 

accompany a police officer; and
 Request to videotape, photograph, document any violations.
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The Administrative Search Warrant

 Reasonable/Probable Cause
 Administrative or criminal standard?

 Town of East Hampton v. Omabuild, 215 A.D.2d 746 (2d 
Dep’t 1995).  Where there is a criminal investigation, the 
criminal standard must be applied.

 Nevertheless, whether the search is administrative or 
criminal, the application should be as detailed as possible 
to meet both standards.     

 Allege facts, not conclusions.  Be descriptive.  
Attach photographs.  If applicant doesn’t have 
personal knowledge, make sure it is accompanied 
by an affidavit of one who does.
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The Administrative Search Warrant

 Warrant Execution
 Warrant should be executed by a police officer

 Matter of Kun, 190 Misc.2d at 473.

 Zoning Enforcement Officers may accompany
 People v. Katz, 112 Misc.2d 59 (App. Term 2d 1980)
 Matter of Kun, 190 Misc.2d at 473.  

 Videotaping/photographing is permitted.
 People v. Katz, 112 Misc.2d at 59.  
 Visual observations are “seizures” within the meaning of 

the CPL.  

 Complete inspection report, attach any photos.
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The Administrative Search Warrant

 Post-Warrant Requirements

 Warrant Return.

 Continue to follow municipal procedures.

© 2014 Hodgson Russ LLP 24



13

Administrative Enforcement Will Form 
The Basis Of The Criminal Proceeding

There are different types of Notices:

- Notice of Violation.

- Stop Work Orders.

- Cease and Desist Letters.

- Warning letters, verbal discussions, and other 
alternative dispute resolution methods are all allowed 
(but should always be documented). 

© 2014 Hodgson Russ LLP 25

Administrative Enforcement Will Form 
The Basis Of The Criminal Proceeding

Whatever form is used, there must be a 
clear statement of the law and why the 
inspector believes the law is being 
violated.
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Administrative Enforcement Will Form 
The Basis Of The Criminal Proceeding

 The Notice must address each element 
in the controlling law.

 Should include specific details.
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Administrative Enforcement Will Form 
The Basis Of The Criminal Proceeding

Identify the section(s) of law involved.

- Either list the whole provision or
provide a copy.

- State clearly why the provision is
violated.
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Administrative Enforcement Will Form 
The Basis Of The Criminal Proceeding

Many Code provisions (especially the 
Property Management Code) have 
multiple requirements.  The specific 
provision violated should be identified in 
each case.
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Administrative Enforcement Will Form 
The Basis Of The Criminal Proceeding

Description of the violation should be detailed:

- Ex.:  The grass is over two feet high and weeds 
are growing throughout the property

- Ex.:  Instead of saying the property is littered 
with debris, state there are plywood boards, 
concrete blocks, garbage bags, empty boxes, etc.

© 2014 Hodgson Russ LLP 30
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Documentary Evidence

 Photographs on the date of the violation (i.e., 
the date of inspection), not the date of the 
court appearance.

 Description of when and where the photos were 
taken.

 Photos taken the day of trial can be used to refute 
claims that the violation has been cured, but not 
the case in chief.

© 2014 Hodgson Russ LLP 31

Documentary Evidence

 If there is a history of violations or approvals, 
this should be included in the record as 
background material.
 If the violation is of a condition attached to a 

variance, include the ZBA record of the variance.

 If there is an improper deviation from a  building 
permit, include the permit and the plans.
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Documentary Evidence

 The record submitted to a court should 
include all correspondence concerning the 
violation with the defendant.

 Proof of service should be submitted.

 Defendant has a right to a copy of the 
entire file, other than privileged materials 
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How may a violator respond?

 Compliance.

 Administrative Appeal (with a subsequent 
judicial challenge).

 Application for a Zoning Amendment.
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Under State Law, Administrative 
Review Comes First

 6. Stay upon appeal. An appeal shall stay all proceedings in 
furtherance of the action appealed from, unless the administrative 
official charged with the enforcement of such ordinance or local law, 
from whom the appeal is taken, certifies to the board of appeals, 
after the notice of appeal shall have been filed with the 
administrative official, that by reason of facts stated in the certificate 
a stay, would, in his or her opinion, cause imminent peril to life or 
property, in which case proceedings shall not be stayed otherwise 
than by a restraining order which may be granted by the board of 
appeals or by a court of record on application, on notice to the 
administrative official from whom the appeal is taken and on due 
cause shown.

Town Law § 267-a(6).
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Under State Law, Administrative 
Review Comes First

 INTERPRETATION:  A Zoning Board of Appeals has 
the power to review ZEO’s determination of violation of 
the Town Code (see Town Law §§ 267-a[4], 267-b[1]; 

Matter of Anayati v. Board of Zoning Appeals of Town 
of N. Hempstead, 2009 NY Slip Op 6322, 2 (N.Y. App. 
Div. 2d Dep’t Aug. 25, 2009)
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Under State Law, Administrative 
Review Comes First

 VARIANCE:  ZBA may afford an applicant 
administrative relief in the form of a variance.  
Here, the law is properly applied, but there 
are special circumstances that warrant the 
grant of the variance to strict application of 
the law.  

Town Law § 267-b.

Automatic Stay – ZBA Appeal

 People v. Baris Shoe Co.
 D operated a 50,000 square foot building as 90% storage 

space, 10% retail and office space.  

 Questions arose regarding whether this was a permitted use 
and the Town reversed its prior opinion on the issue.

 Contemporaneously, D was charged criminally for an 
unpermitted use of the building and appealed the reversal of 
the Town’s opinion to the ZBA. 

 Issue presented: whether New York State Town Law § 267-
a(6) stayed the pending criminal action.  
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Automatic Stay – ZBA Appeal 

 People v. Baris Shoe Co.
 Town Law § 267-a(6) provides in part: “[a]n appeal shall stay 

all proceedings in furtherance of the action appealed from . . 
.”

 The Court held that D was entitled to a stay of the criminal 
action.

 The issue in the criminal charges (i.e., the particular use of the 
building), was the same issue that D appealed to the ZBA.

 The Court reasoned: “to permit [a] criminal proceeding to go 
forward with similar, if not identical underlying issues, 
would in essence be to put the cart in front of the horse.” 
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Automatic Stay – ZBA Appeal

 People v. Bell Atlantic
 Village instituted four (4) criminal charges for violations of the 

zoning code.  A trial was scheduled, but D appealed the subject 
matter of the charges to the ZBA the day before the trial.

 Village Law § 7-712-a(a) dictates that “[a]n appeal [to the zoning 
board of appeals] shall stay all proceedings in furtherance of the 
action appealed from.”

 The Court held that the criminal trial was stayed while the 
defendant appealed to the zoning board of appeals 
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Heading to Criminal Court

 Criminal proceedings begin when the ZEO files an Information and 
Complaint, together with a supporting deposition with the local justice 
court.

 The Information and Complaint:
 Accusatory
 Factual 
 Attestation 

 Supporting Deposition:  adds more detail to what is in the Information and 
Complaint.  
 The notice of violation which serves as the basis for a criminal proceeding must 

describe adequately the nature of the violation, People v. Idema, 135 Misc. 2d 1058, 
518 N.Y.S.2d 292 (Town of Rhinebeck Just. Ct. 1987).

 A Supporting Deposition should be taken from all persons with direct 
knowledge.

 Should be attached to the Information.  
 Photographs or other documentary evidence should be attached.
 Supporting Deposition NOT a substitute for a poorly (or inadequately) drafted 

Information and Complaint.
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Heading to Criminal Court

 If a ZEO is alleging cumulative violations, they must 
be separately documented.  The Town Law provides 
that each week that a violation continues constitutes 
a new and separate offense.  Town Law § 268.

 Where cumulative penalties are sought for 
continuing violations, the criminal information must 
properly allege that each day [or week] constitutes a 
separate violation.  (Separate counts in the 
Information).  People v. Fremd, 41 N.Y.2d 372, 393 
N.Y.S.2d 331, 361 N.E.2d 981 (1977)
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Sufficiency of Accusatory Instruments

 People v. Plateau Assoc. LLC, 952 N.Y.S.2d 769 
(Justice Ct., Westchester Cty. 2012)
 D was an LLC that owned the Brandreth Pill Factory, listed on the National 

Register of Historic Places.

 The Factory is architecturally significant and is the oldest industrial 
structure still standing in the Town of Ossining. 

 The Factory was never used by D, and D submited that it had a demolition 
permit, which was not acted upon because the Planning Board had not 
issued an approval for the site’s reuse.  

 The People argued that the D did little to protect and preserve the Factory.  

 Two accusatory instruments charged D with violation of Executive Law §
382 by failing to comply with written orders of the assistant building 
inspector.  The People allege violation of the Uniform Code.  
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Sufficiency of Accusatory Instruments

 People v. Plateau Assoc. LLC, 952 N.Y.S.2d 769 
(Justice Ct., Westchester Cty. 2012)
 Pleading requirements of the CPL apply.  

 The information must contain both an “accusatory part” and a “factual 
part.”  CPL § 100.15.   

 Informations did not allege that all the elements were met.  
 Did not allege that Defendants were served with an order to remedy.

 Did not allege that Defendants failed to comply within the time specified.  
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Sufficiency of an Accusatory Instrument 

 People v. Russell Place Realty Co. Inc. (2d Dep’t 
2012)
 D was charged and convicted of violations of Town and State 

codes, by way of a criminal information which stated in part:

 “[D is in violation of the codes] in that a high wood retaining 
wall located in rear of defendants’ subject premises, is 
positioned haphazardly on a dirt foundation, with many 
pieces of wood missing and a large section of the dirt 
foundation is uncovered, is in serious need of repair and/or 
replacement, and constitutes a safety concern.”

 D appealed conviction contending the information was 
facially insufficient 
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Sufficiency of an Accusatory Instrument 

 People v. Russell Place Realty Co. Inc. (2d Dep’t 2012)
 Appellate Court held that the information was sufficient 

 Court reasoned that “[t]he allegations set forth nonhearsay
facts of an evidentiary nature which provide reasonable 
cause to believe and establish, if true, that the wall was not 
‘structurally sound’ or ‘in good repair,’ in violation of [the 
code].” 

 Additionally, the Court held that D’s “argument that the 
information was facially insufficient for failing to set forth the 
method by which the notice of violation was delivered to 
defendant is without merit, as this is not an element of the 
offense charged.”  
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Heading to Criminal Court

 Once the ZEO files the Information, Complaint, and Supporting 
Deposition with the justice court, the local justice will issue a 
Summons.

 A Summons is a court order directing that the defendant appear in 
court.  

 Alternatively, an Appearance Ticket may be used.  However, the 
local legislative body must authorize the ZEO to issue appearance 
tickets. 

 Appearance Ticket:  Issued by the ZEO directly to the defendant, 
without any documents having to be filed first with the Court.  
 It informs the defendant of the section of law violated; and 
 It sets forth the court appearance date (taking the place of the Summons).

 Appearance Tickets are issued immediately to the accused, but 
shortly thereafter, the ZEO must file the Information and Complaint 
with the justice court.
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Heading to Criminal Court

It is not simply a matter of appearing on 
the appearance date.  The Court may hear 
preliminary motions, discovery disputes, 
toll the matter for administrative review, 
or set the matter for trial.
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Heading to Criminal Court

Because this is a criminal proceeding, the 
local government must prove the violation 
“beyond a reasonable doubt.”  This is a 
higher burden of proof than is required for 
civil proceedings.
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Heading to Criminal Court

 Penalties include fines or imprisonment.

 No injunctive relief.

 Zoning violations are misdemeanors.

 District Attorney/Town Attorney.
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Heading to Supreme Court

 Ample authority for civil proceedings in Supreme Court 
for violations of the zoning code or the Uniform Code.  
 Municipal Home Rule Law § 10(4)(b).

 Town Law § 268.

 Village Law § 7-714.

 Executive Law § 382(3).

 Why bother?  It’s more expensive and takes longer.  
 Equitable relief (e.g., temporary restraining orders, preliminary 

injunctions, permanent injunctions).  

 May be necessary where there is a dangerous situation ongoing.
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Heading to Supreme Court

 Although not a criminal proceeding, Supreme 
Court may impose jail sentences and heavy 
fines for violations of court orders.  

 May be necessary for repeat violators.
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Case Study:

 Facts: Owner lives in a rural community and 
owns 20 acres of land.  It is zoned AR 
(agricultural residential).  Allowed uses:  
residential, two-family residential, home 
occupations, farming operations (defined by 
the code to include composting, crop growing, 
storage of tracktors etc.), home occupations 
(defined narrowly by the code).  Any uses not 
specifically permitted by the Code are 
prohibited.
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Case Study:

 Facts: Owner runs a construction and 
demolition (C&D) debris removal company out 
of his home.  He parks dump trucks, dumpsters, 
and heavy equipment at the property.  
Employees park on his lawn every day.  
Neighbors report that owner is dumping C&D 
debris in the woods; in effect, owner is running a 
C&D landfill on his property.
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Case Study:

 Report of violation

 Investigation

 Exterior Inspection

 Consent?

 Warrant?

 Administrative?

 Criminal?

 Civil?

How to Prepare a Zoning
Enforcement Case

 Charles W. Malcomb, Esq.

cmalcomb@hodgsonruss.com

716-848-1261
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LOCAL CODE ENFORCEMENT 
 
 

I. What is it? 
 
 A. Violation charged under a Town or Village Law 
 B. Not Penal Law, V&T Law, AG & Mkts Law 
 C. Will include State Building Code & Property Maintenance Code if adopted by   
  Town/Village and Town/Village enforces it 
 
II. What is nature of code violation? 
 
 A. Unclassified misdemeanor for conferring jurisdiction 
 B. Treat like criminal case 
  1. Arraign 
  2. Right to counsel 
 
III. Who can bring case? 
 
  1. Code Office 
  2. Town/Village Attorney – if authorized by D.A. (VanSickle) 
  3. D.A.  (County Law §700) 
 
IV. How brought? 
 
 A. Methods 
  1. Appearance Ticket.    CPL Article 150 
  2. Summons.     CPL Article 130 
  3. Arrest Warrant    CPL Article 120 
 
 B. Appearance Ticket. 
 
  1. Can only do if Local Law specifically permits it. CPL Article 150.20(3) 
  2. Works like a traffic ticket. 

 i) Code Officer issues it. 
 ii) Code Officers set date. 
 iii) Contents: 
  a.  Should comply with Court’s calendar and Municipal  
       attorney’s schedule. 

  
 C. Specifics. 
 

1. Must State Date, Time and Place of Office. 
2. Provision of Law Violated. 
3. Name of Court 
4. Name of Defendant. 
5. Date Time and Place to Appear. 
6. Right to Receive Supporting Deposition. 
7. Signed by Code Officer. 
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 D. Code Officer or Police Officer can Serve – personally (CPL 150.40) 
 E. Serve with County or adjoining Court 
 F. Still need to file accusation Instrument before return date (CPL 150.50) 
 G. Fail to Appear – Issue Summons or Arrest Warrant 
 
V. Summons 
 
 A. Issued by Judge. 
 B. Contents (CPL 130.10) 
 

1. Name of Court. 
2. Name of Defendant. 
3. Name of Offense. 
4. Date, Time and Place of Court. 
5. Directions to Appear 

 
 C. Issue only after matter Commenced by Filing of Accusatory Instrument  
  (CPL 130.20) 
 D. Service by personal service (CPL 130.40) 
 E. Can be served anywhere in County or adjoining County   (CPL 130.40) 
 F. If Defendant fails to appear, go to Arrest Warrant (CPL 130.50) 
 
VI. Arrest Warrant 
 
 A. Issued by Judge 
 B. Contents         (CPL 120.10) 
 

1. Name of Court. 
2. Name of Defendant. 
3. Name of Officer(s) 

 
 C. Issue Only After Accusatory Instrument filed.  (CPL 120.20) 
 D. Personal Service   
 E. Serve in County where issued or another County in New York State as long as 
  Judge there endorses it. (CPL 120.70) 
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SEARCH WARRANT 
 

I.  Governing Law 
 
 A. CPL Article 690 
 B. Lots of Case Law on this. 
 
II. Who Can Issue 
 
 A. Only Court can issue (CPL 690.05) 
 
III. Procedure 
 
 A. Application  (CPL 690.35) 
 

1. Can be written or oral. 
2. To local Judge or Judge of adjoining Town or Village if not available. 
3. Contents: 

 a. Name of Court 
 b. Title of Applicant 
 c. Statement of reasonable cause to believe violation occurred. 
 d. Allegation of fact to support belief. 
 e. Request to issue warrant. 
 f. Signed – Sworn to. 
 

4. Court can require testimony in affidavit of people with knowledge before issuing (CPL 
690.40) 

 
 B. Issuing a Search Warrant 
 
  1. Contents 
 
   a. Name of Court. 
   b. Name of Officers to whom addressed. 
   c. Describe property to be searched. 
   d. Designate place. 
   e. Direct time to be served (6:a.m. to 9:00 p.m.) 
   f. Whether have to announce authority first. 
   g. Direction to report on property seized. 
 
 C. Execution 
 
  1. Give notice before entering – unless unoccupied 
  2. Give defendant a copy of Warrant 
  3. If refuses entry, can Force Way in 
 
 D. Return 
  
  1. Must Report back to Court what found. 
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DANIEL A. SPITZER
Partner; Cleantech, Green Building, Land Use &
Economic Development, Real Property Tax Assessment
& Eminent Domain, and Renewable Energy Practices
Leader

dspitzer@hodgsonruss.com        716.848.1420

 

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

 

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

 

New York City
1540 Broadway
24th Floor
New York City, NY 10036
212.751.4300

Areas of Practice

Environment & Energy

Cleantech

Renewable Energy

Oil & Gas

International Cross-Border

Administrative & Regulatory

Business Litigation

Education

Green Building

Land Use & Economic Development

Municipal

Municipal Finance & Special
Districts

Real Property Tax Assessment &
Eminent Domain

Tax Credits

Dan concentrates his practice on a issues involving environmental law, renewable
energy, sustainable development, land use law, municipal law, and real estate
development. His practice involves numerous renewable energy projects, including
representing municipalities, developers, land owners, and financing entities. His
work, from project inception through successful litigation, includes some of the
largest wind farms in the eastern United States, and he has also worked on landfill,
gas-to-energy, biomass, solar, and energy efficiency projects. He successfully litigated
a case of first impression concerning a municipality's right to regulate power-
generating facilities based on greenhouse gas emissions.

A primary part of Dan’s work focuses on National Environmental Policy Act
(NEPA) and State Environmental Quality Review Act (SEQRA) review and
compliance with federal and state environmental statutes. His work includes
environmental assessments for large-scale telecommunications projects and
renewable energy projects. He counsels agencies and private clients on compliance
with historic preservation laws, the Clean Water Act, the Clean Air Act, and other
federal environmental statutes and regulations. His projects include coordinating
responses among federal and state agencies as part of federal and state environmental
assessments.

Dan’s general municipal practice involves a wide area of services. He regularly
counsels municipal clients on budgeting, leasing, environmental, zoning, assessment,
financial, eminent domain, and other matters. His litigation experience includes tax
assessment matters, land use issues, financial matters, and other issues before
administrative and judicial forums. He assists developers and communities in
development projects, including obtaining financial assistance and complying with
historic preservation guidelines. Dan has successfully represented clients in local
governmental and judicial forums, including cases involving zoning and
development decisions. He has drafted laws for municipalities on issues ranging from
enforcing zoning codes to green buildings to regulations under the
Telecommunications Act of 1996. He is well versed in the requirements of the State
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Industry Groups

Gaming

Manufacturing

Telecommunications

Bar Associations

New York State Bar Association

Admissions

New York

Education

B.S., cum laude, State University of
New York at Oswego

J.D., magna cum laude, SUNY
Buffalo Law School

Environmental Quality Review Act and has guided many communities through the
environmental review process.

Dan’s practice also includes work in areas concerning the valuation of property. He
represents property owners and municipalities in condemnation proceedings and tax
assessment challenges, from the initial filing of claims through trial. His clients
include municipal redevelopment agencies, developers, and taxpayers throughout
New York State.

Dan brings a strong background in municipal affairs to his practice from an earlier
era in his career, when he served as finance director for a sizeable city in Arizona.

Honors

● Listed, Buffalo Business First's Who's Who in Law (Energy)

● Listed, Upstate New York Super Lawyers, 2012-2014

● Former editor in chief, Buffalo Law Review 

Experience

75-Turbine, 112.5 MW Wind Energy Project in Western New York

Development and Environmental Litigation in Connection With Municipal
Courthouse Project

Drafting of New Waterfront Planned Development District Law

Financing Counsel on Project Named North American Renewables Deal of the Year

Host Community & Payment-in-Lieu-of-Tax Agreements for Wind Energy Facilities

Public-Private Partnership for Municipal Landfill Gas-to-Energy Project

Representation of Municipality in Creation of Cluster Subdivision

Successful Defense of Senior Housing Project on Behalf of NYS Municipality in
Environmental Lawsuit

News

"63 Hodgson Russ Attorneys Named to Super Lawyers Listing"
Press Release, August 14, 2014
 

DANIEL A. SPITZER
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"Seventy Hodgson Russ Attorneys Named to Super Lawyers Listing"
August 28, 2013
 

“Power to Energize”
Buffalo Business First, October 25, 2012
 

"Spitzer Talks Green"
Buffalo Law Journal, May 19, 2011
 

"Hodgson Russ Co-Hosts UB’s 'Business of Energy: Smart Grid Opportunities'”
February 24, 2010
 

"Daniel A. Spitzer Drafts Municipal Annexation Chapter in Leading NY Zoning Law Guide"
October 15, 2009
 

"Daniel Spitzer Drafts Municipal Annexation Chapter in NY Zoning Law Guide"
October 15, 2009
 

"Turbulent Times Hit N.Y. Wind Energy Market”
North American Windpower, January 2009
 

"Hodgson Russ Number One in Buffalo Who’s Who in Law"
September 12, 2008
 

Presentations

NYC Cleantech Opportunities
1540 Broadway, 24th Floor, New York, NY, September 9, 2014
 

Municipal Law Seminar 2014
Hodgson Russ, Buffalo, NY, May 22, 2014
 

Municipal Law Seminar 2013
Hodgson Russ, Buffalo, NY, May 16, 2013
 

European American Chamber of Commerce New York Energy Forum
New York, NY, March 14, 2013
 

Agrion Panel: Financing Onshore Wind Projects
New York, NY, March 13, 2013
 

Agrion Energy Summit and Sustainability Meeting
New York, NY, February 19, 2013
 

TVGA Consultants’ Municipal Dollars & Sense Training Workshop
Buffalo, NY, November 2, 2012
 

DANIEL A. SPITZER



ALBANY      BUFFALO      NEW YORK C I TY      PALM BEACH      SARATOGA SPR INGS      TORONTO www .hodgson r u s s . c om

Bavaria-Tri-State Partnering and Investors Forum: Building German-U.S. Growth Opportunities
New York, NY, September 22, 2012
 

International Trade Regulation and Export Compliance Seminar
Hodgson Russ, Buffalo, NY, May 24, 2012
 

Municipal Law Seminar 2012
Hodgson Russ, Buffalo, NY, May 17, 2012
 

Publications

"New U.S. Cybersecurity Framework Likely to Become Baseline Standard"
Legal & Tax Newsletter, March 2014
 

"FTC Ramps Up Enforcement Actions Under Revised Green Guides to Include Deceptive Biodegradable Plastics Claims"
Legal & Tax Newsletter, a publication of the German American Chamber of Commerce, Fall 2013
 

"Debate Over Federal vs. State Regulation of Fracing Heats Up"
The Pipeline, a publication of the Independent Oil and Gas Association of New York, September 17, 2013
 

"IOGA of NY Files Amicus Curiae Brief in Lawsuit Challenging the Town of Avon's Efforts to Regulate the Natural Gas
Industry"
The Pipeline, a publication of the Independent Oil and Gas Association of New York, March 21, 2013
 

"U.S. Government Blocks Foreign Investment in Renewal Energy Project"
Legal & Tax Newsletter, a publication of the German American Chamber of Commerce, January 2013
 

"New York Solar Initiative Moves Forward"
Cleantech Alert, August 22, 2012
 

"Supreme Court Subjects EPA’s Administrative Compliance Orders to Judicial Review"
Environment & Energy Alert, March 27, 2012
 

"Can Municipalities Enact Local Laws Regulating the Oil and Gas Industry"
Environment & Energy Alert, January 13, 2012
 

"New Developments in Environmental Law"
April 8, 2011
 

"State Tax Laws Give Certainty"
North American Windpower, May 2010
 

DANIEL A. SPITZER
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Social Media

Dan is editor of Hodgson Russ’s Clean and Green Law blog.

Professional Affiliations

● New York State Bar Association Municipal Law Section Executive Committee

DANIEL A. SPITZER
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CHARLES W. MALCOMB
Associate

cmalcomb@hodgsonruss.com        716.848.1261

 

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

 

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

Areas of Practice

Cleantech

Environment & Energy

Green Building

Land Use & Economic Development

Municipal

Oil & Gas

Renewable Energy

Admissions

New York

Education

B.A., summa cum laude, University
at Buffalo, State University of New
York

J.D., magna cum laude, SUNY
Buffalo Law School

Chuck focuses his practice on a variety of issues involving environmental law, energy
law, land-use law, municipal law, and real estate development. He has experience
working with both private and public clients on issues involving both state and
federal environmental statutes, and he assists municipalities with a wide range of
legal issues, including environmental review and zoning.

Chuck frequently gives presentations and provides training programs for local
government officials on zoning, environmental, and land-use law and has extensive
experience guiding municipalities and developers through the requirements of the
New York State Environmental Quality Review Act (SEQRA) and local, state, and
federal permitting processes. He has counseled both municipalities and developers
on SEQRA and permitting for several utility-scale energy projects and other large-
scale projects. His work on these matters has run from project inception through
successful litigation.

Chuck also counsels clients in the oil and gas industry on a variety of issues,
including environmental compliance and administrative enforcement defense.
Chuck and his colleagues represent several oil and gas companies in defending
lawsuits alleging pollution resulting from drilling activities.

In addition, Chuck is conversant in Russian.

Honors

● Listed, Upstate New York Super Lawyers Rising Stars, 2014
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Experience

75-Turbine, 112.5 MW Wind Energy Project in Western New York

Buffalo Sabres’ HARBORcenter Project

News

"63 Hodgson Russ Attorneys Named to Super Lawyers Listing"
Press Release, August 14, 2014
 

"Six Hodgson Russ Attorneys Newly Admitted to New York State Bar"
April 1, 2011
 

"Six Hodgson Russ Attorneys Newly Admitted to New York State Bar"
March 11, 2010
 

Presentations

Municipal Law Seminar 2014
Hodgson Russ, Buffalo, NY, May 22, 2014
 

County Attorneys Association of the State of New York 2014 Annual Meeting
Cooperstown, NY, May 5, 2014
 

New York Planning Federation Annual Conference
Saratoga Springs, NY, March 31, 2014
 

Agrion Seminar: Reducing Solar Balance of System (BoS) Costs
New York, NY, August 27, 2013
 

Municipal Law Seminar 2013
Hodgson Russ, Buffalo, NY, May 16, 2013
 

Southern Tier Central Regional Planning & Development Board Regional Leadership Conference
Corning, NY, April 3 & 4, 2013
 

Association of Towns of the State of New York Annual Conference
New York, NY, February 18, 2013
 

New York State Bar Association Municipal Law Section Annual Meeting
New York, NY, January 26, 2013
 

Pace University Law School Land Use Law Center's 2012 Land Use and Sustainable Development Conference
White Plains, NY, December 7, 2012
 

CHARLES W. MALCOMB
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Municipal Law Seminar 2012
Hodgson Russ, Buffalo, NY, May 17, 2012
 

Publications

"Debate Over Federal vs. State Regulation of Fracing Heats Up"
The Pipeline, a publication of the Independent Oil and Gas Association of New York, September 17, 2013
 

"The Far Reach of California Proposition 65"
Legal & Tax Newsletter, a publication of the German American Chamber of Commerce New York, March 29, 2013
 

"IOGA of NY Files Amicus Curiae Brief in Lawsuit Challenging the Town of Avon's Efforts to Regulate the Natural Gas
Industry"
The Pipeline, a publication of the Independent Oil and Gas Association of New York, March 21, 2013
 

"When Disaster Strikes, Are You Ready?"
Talk of the Towns, a publication of the Association of Towns of the State of New York, January 29, 2013
 

"Supreme Court Subjects EPA’s Administrative Compliance Orders to Judicial Review"
Environment & Energy Alert, March 27, 2012
 

"New Developments in Environmental Law"
April 8, 2011
 

"May a Court’s Decision Effectuate a Taking, Implicating the Fifth and Fourteenth Amendments? While No Supreme Court
Majority, Signs Point to Yes"
Law of the Land, June 23, 2010
 

Social Media

Chuck contributes to Hodgson Russ’s Clean and Green Law blog. His entries include:

● “Cuomo Announces State Investment of $225 Million Toward the Buffalo High-Tech Manufacturing Innovation Hub,”
November 25, 2013

● “Solar Balance of System (BoS) Cost Continues to Be the Focus of Cost-Reduction Strategy,” August 20, 2013

● “Will President Obama’s Climate Change Policy Impact the 2014 Midterm Elections?,” July 3, 2013

● "Proposed Amendments to New York's State Environmental Quality Review Act Do Little More Than Provide Lip
Service to Sustainability," January 28, 2013

● "Will the Wind Energy Production Tax Credit Play a Major Role in the 2012 U.S. Presidential Election?," August 15,
2012

CHARLES W. MALCOMB
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Professional Affiliations

● Environmental Law Institute

● New York State Bar Association

● Bar Association of Erie County

Community & Pro Bono

● Rivershore, Inc. advisory board

CHARLES W. MALCOMB



 MARK G. GEBO, ESQ. 
 
Mark G. Gebo, Esq., is the senior partner of the firm of Hrabchak, 
Gebo & Langone, P.C., in Watertown, New York.  He is a 1977 
graduate of Cornell Law School where he was an editor of the 
Cornell International Law Journal.  The firm of Hrabchak, Gebo & 
Langone, P.C. specializes in representing local municipalities and 
serves as general counsel to 34 Towns and Villages in Jefferson, 
Lewis, Oneida, Oswego and St. Lawrence Counties.  The firm also 
provides special and bond counsel services to numerous other 
municipalities.  Mr. Gebo has served as guest lecturer at local 
government conferences held in Potsdam and in Watertown and has 
been a frequent lecturer for the New York State Tug Hill 
Commission.  He is also a contributor to the Zoning Enforcement 
Publication of the New York State Department of State. 




