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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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PRESIDENTS MESSAGE

Dear Colleagues:

With the new year have
come the expected
vast changes in the

criminal justice system. The
new bail law, effective January
1, 2020, which severely limits
our time-honored discretion
to assess bail that is appropriate
to the circumstances before
us, is under substantial attack
on many fronts and may

change. Your Board is taking a proactive stance,
through our great Legislative Committee, and we will
let you know, by prompt email, of any changes as
they happen.

Your association objected strenuously to one aspect
of the Chief Judge’s recent “merger in place” court
consolation plan, since it could have encouraged
counties to replace town and village courts with 
the new municipal courts. Executive director Hon.
Tanja Sirago and I have entered into negotiations
with the court hierarchy about that portion of the
plan that NYSMA finds to be objectionable. We will
not withdraw our opposition unless our concerns 
are met.

NYSMA successfully negotiated for payment by OCA
to a magistrate who covered a summary proceeding
in a neighboring town. At first, OCA staff sought to
deny compensation to this judge.

Let us know if you run into similar problems and we
will go to bat for you.

I was honored to represent NYSMA at the Conference
of Judicial Associations, New York State Bar 
Association’s House of Delegates and Judicial 
Wellness meetings and share NYSMA’s positions 
on judicial matters at these forums.

To cement a better working relationship with our
court clerks, NYSMA Past President Hon. Gary Graber
and I participated in the Board meeting of the New
York State Magistrates Court Clerks Association.

With our great staff member Connie Cuttler, I greeted
many public officials and answered questions about
the justice courts and about our organization at the
NYSMA booth at the recent Association of Towns
meeting in New York City.

If you know of an issue with your local justice courts
which requires our intervention, please contact our
terrific Executive Director, Hon. Tanja Sirago, at 
1-800-669-6247 or at NYSMA1@gmail.comWe will
give your concerns our prompt attention.

In closing, I thank the following county magistrates
associations for their extraordinary hospitality as I
have been traveling around the state speaking to local
judges: Broome, Dutchess and Saratoga. I would be
delighted to come to your county association meeting.
You can reach me at jtriebwasser@nycourts.gov or
(845) 758-4113.

With best wishes for continued success on the bench,
       
I remain,
                                          Cordially,
                                          JONAH TRIEBWASSER,
                                          President

Hon. 
Jonah Triebwasser

SAVE THE DATE
Mark your calendar to join us for 

NYSMA’s 111th Annual Conference
at the 

Marriott Syracuse Downtown.

September 13-16, 2020
Tax Exempt Rates:

Total Single Package: $750.50 Per Person

Total Double Package: $557.50 Per Person
($1,115.00)
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Executive Committee Highlights

Highlights of the December 7, 2019 Executive
Committee Meeting held at the Renaissance
Westchester Hotel, West Harrison, are 

presented for your information:

The Executive Committee meeting of the New York
State Magistrates Association was held on Saturday,
December 7, 2019 at 8:30 A.M., at the Renaissance
Westchester Hotel, West Harrison, New York, with
the president, Hon. Jonah Triebwasser, in the chair
and the secretary, Hon. Tanja Sirago, present. 

President Triebwasser welcomed guests president of
the New York State Association of Magistrates Court
Clerks, Inc,. Annie Raskoskie and NYSAMCC third
vice president., Jacqueline Ricciardi, to the meeting.
He noted his travels around the state as president.
President Triebwasser noted that the executive 
committee reports will now be sent digitally unless
a printed copy is requested.

Hon. Ohi Johnson moved to accept the minutes from
the September 15th Executive Committee Board
Meeting. Carried.  Hon. Phil Dattilo, Jr. moved to 
accept the minutes from the September 16th Annual
Business Meeting. Carried. Hon. Thomas Dias
moved to accept the modified minutes from the 
September 18th Executive Committee Board Meeting.
Carried. Hon.  Ed Van Der Water moved to accept
the Treasurer’s Report.  Carried.

2022 site selection was discussed. Hon. David O. Fuller,
Jr. moved to accept The Crowne Plaza in Lake Placid
for the 2022 Conference to be held September 18th
through September 21st. Carried

Discussion was held regarding security/crowd 
control during upcoming conferences. President
Triebwasser added an ad hoc committee of Sergeants
at Arms, chaired by Hon. Ohi Johnson with Hon.
Gregory Thomas.

Discussion was held regarding the proposed court
mergers and municipal courts. Hon. Thomas Dias
moved to write a letter opposing the constitutional
amendment. Carried Unanimously.

The 2020 proposed NYSMA budget was reviewed.
Hon. Thomas Dias moved to accept the 2020 budget
with the necessary changes and adjustments as 
discussed during the meeting. Carried.

Discussion was held to allow Fundamental Business
Services to design and create a new database for
membership pro bono with the exception of ICloud
service fees. This was referred to the legal committee,
who later approved and we entered into the agreement.

Hon. Kenneth Marbot requested a letter asking for
contact information for our members be sent with
the 2020 billing notice. The executive director agreed
to do that.

The next Executive Committee meeting will be 
held on March 21, 2020 at the Craftsman Inn in
Fayetteville, New York.

NYSMA’s Judicial Wellness Committee is seeking
professionals within our membership who would
like to volunteer their time and knowledge to our
judicial wellness initiative.

If you think you would be interested in speaking
at one of our classes or be part of an initiative
that would help your fellow judges, please contact
Judicial Wellness Chair Hon. Susan Sullivan-Bisceglia
at smsullivanlaw@aol.com.
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Pretrial Resources - Risk Assessment By The Honorable Russ Immarigeon
(Hillsdale Town Court)

In jurisdictions across the United States, state and local
criminal justice systems use various statistical 
instruments to identify a pretrial defendant’s or

convicted offender’s risk of not appearing in court
and/or of continuing to commit criminal offenses. In
New York, recently enacted and implemented “bail
reforms” encourage the use of risk assessments that
measure whether or not a person is likely to appear
in court when scheduled to do so without potentially
committing new offenses. 

      Nationally, impressively large exploratory, 
empirical, and even critical literature informs decision
makers and practitioners alike in the use and validity
of these risk instruments. Research on the ability of
statistical instruments to predict human behavior
dates back at least as far as the early 1950s. The various
arguments raised in these articles and reports are
not likely to abate any time soon, but they involve
perspectives that undoubtedly affect the shape and
focus of judicial decision-making in pretrial as well
as sentencing hearings.

       Highlighted here are partial components of only
three of these documents:

       In 2018, Dartmouth College statisticians
Julia Dressel and Hany Faird published a five-page
article, The Accuracy, Fairness, and Limits of Predicting
Recidivism, that compared the predictive ability of 
ordinary citizens (Floridians) and a widely used risk
assessment instrument (COMPAS). For the study,
1000 Broward County, Florida, citizens were given
information on the age, gender, and criminal history
of over 7,000 criminal defendants and asked whether
or not they felt that the individual defendants would
be rearrested for criminal offenses within two years.
COMPAS relies on far more detailed information (as
many as 137 variables). Overall, ill-informed ordinary
people and richly-informed professional assessments
were able to similarly predict who might recidivate.

      In The Accuracy, Equity, and Jurisprudence of
Criminal Risk Assessment, a 21-page response to the
Dressel-Faird article, Sharad Goel, Ravi Shroff, 
Jennifer L. Skeem, and Christopher Slobogin, social
scientists from Stanford, New York University, 

Vanderbilt, and the University of California, Berkeley,
cautioned that “a closer look at this study’s human
predictions suggests the results echo past findings
that structured judgment can perform as well as 
actuarial approaches. Lay people’s judgments were
operationalized in a way that constrained inputs, 
reduced inconsistency, promoted learning and 
motivation and, as a result, ostensibly lifted accuracy
rates. Each participant was shown 50 mini-vignettes
that listed a few features of a real defendant in 
narrative form, i.e., sex, age, current charge, and
number of prior adult and juvenile offenses. After
each mini-vignette, lay people indicated whether they
thought this person would commit another crime
within two years and were consistently informed
whether their answer was correct…before moving
onto the next mini-vignette, Across these responses,
the overall accuracy was 62%, comparable to the 
accuracy of the COMPAS predictions (65%).”

       The problem, the authors suggest, is that such
artificial vignettes “are far removed from unaided
human judgment – and, for that matter, from structured
professional judgment. In more ecologically valid
studies – including field experiments in pretrial 
settings – well-validated algorithms that structure or
replace judgment outperform unaided judgment in
predicting recidivism.”

(Copies: Julia Dressel and Hany Faird (January 2018).
The Accuracy, Fairness, and Limits of Predicting 
Recidivism. Science Advances, 4(1): eaao5580; Sharad
Goel, Ravi Shroff, Jennifer L. Skeem, and Christopher
Slobogin (December 2018). The Accuracy, Equity, and
Jurisprudence of Criminal Risk Assessment. Available
at http://dx.doi.org/10.2139/ssrn.3306723.)

       Many civil rights activists oppose the use of 
actuarial (non-clinical) risk assessment instruments.
But what is the basis of their concern? And what 
alternative options exist?

       In this 16-page report, David G. Robinson and
Logan Koepke, writing for the John D. and Catherine
T. MacArthur Foundation, quickly observe that this
concern is not really about risk management itself.
“The alternatives to actuarial risk assessment that
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Continued on page 6 

are preferred by civil rights advocates can themselves
be understood as forms of risk management,” Robinson
and Koepke state. “Indeed, such advocacy is driven
by the desire to manage a wide range of risks that
arise in the pretrial context – not only the risks that
the accused may commit serious violence, further
traumatize victims, or abscond prior to case disposition,
but also the risks of assaults and injures while in jail,
lasting harm to children whose parents are jailed, the
criminogenic potential of pretrial detention, and other
collateral risks of pretrial detention and supervision.”

       The central concern, the authors posit, is that
“(t)he risk that people accused of a crime will be 
unconstitutionally jailed for insufficient reason, as
courts have recently found that many people now are,
is itself one that civil rights advocates seek to address.

       Overall, Robinson and Koepke note, civil rights
concerns about the use of pretrial risk assessment 
instruments include the replication and reinforcement
of racial disparities, the inability to predict dangerousness
or failure-to-appear, disparate and discriminatory 
assessments, the minimizing of public input and
scrutiny, an emphasis on failure over success, lack of
clarity about how such instruments are being used, and
the overlooking of helpful supportive services. Finally,
they offer “emergent” alternatives to risk assessment:

   • Ensure the automatic or presumptive release of
certain categories of defendants, such as those
charged with misdemeanors;

  • Narrow the scope of those eligible for jail detention;
   • Ensure thorough post-arrest hearings to assess

the possibilities of committing violence or fleeing
prosecution;

   • Maximize supportive services that ensure that
defendants appear in court;

   • Disclose the types and use of risk assessment
data, including definitions and application of
such pretrial information;

   • Promote community engagement and oversight
into the release process; and

   • Ensure that pretrial detention is rare and non-
dependent on risk assessment instruments.

       Some, although not all, of these are evident in
New York’s recent bail reforms. 

(Copies: David G. Robinson and Logan Kopkei (December
2019). Civil Rights and Pretrial Risk Assessments. Chicago,

IL: John D. and Catherine T. MacArthur Foundation.
(website) www.SafetyandJusticeChallenge.org.)

Drug Treatment
       Pretrial (bail) reforms implemented this past
January were not simply a matter of jailing or releasing
crime-charged persons. In the mix there is a golden
opportunity for the enhanced involvement of 
community-based human, social, and economic 
service providers in the development of possible non-
cash conditions of pretrial release. Drug treatment is
one form of pretrial intervention available in our new
court-based environment. But does such intervention
work to improve the level (or rate) of defendant
court-hearing appearances, or to reduce the level (or
rate) of failures to appear? And what effect does it
have on the criminal activity of newly released, but
not convicted, defendants? How does this rate compare
with the criminal activity of convicted persons
sanctioned by fines or probation supervision?

       In North Carolina, the University of North 
Carolina Criminal Justice Innovation Lab maintains
an information-rich section on bail reform  (https://
cjil.sog.unc.edu/areas-of-work/bail-reform-2-0/) that
includes empirical and insightful coverage of such
New York-relevant issues as the value of bail reform,
bail reform options, county-level bail conditions,
court date reminder systems, the use of summons or
warrants in place of arrests, the early involvement of
defense counsel, the basics and use of risk assessment,
and evaluations of local efforts to implement bail reform

       This past November, Criminal Justice Innovation
Lab graduate student Ross Hatton released a five-
page review of somewhat aged research that found
mixed success for pretrial drug testing. As Hatton 
observes, treatment-oriented drug testing dates at
least as far back as the early 1960s when California
established its Civil Addict Program. A mid-1970s
evaluation found that treatment-oriented drug 
testing reduced criminal activity in the state.  

       In his paper, Hatton reviews mixed empirical
evidence from studies done in the 1970s and 1980s
on drug-testing efforts in Arizona, Maryland, 
Wisconsin, and Washington, D.C. In Arizona, drug-
monitored defendants who received no treatment
services were more likely to not reappear in court 
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as well as to commit new offenses. However, in
Washington D.C., where treatment was provided,
similarly-situated defendants experienced statistically
significant reductions in their failure-to-appear 
and rearrest.

       Hatton concludes in his literature review that “it
is not yet clear if pretrial drug testing programs can
improve pretrial outcomes. Given the variations in
the sanctions used to compel compliance with drug-
testing programs in each of these evaluations, it is
possible they affect compliance with drug tests and
failure-to-appear or rearrest rates.”  

       These distinctions, Hatton adds, may be “critical
for program development.” Variations in treatment
modality, program procedures, and other operational
matters are also noteworthy in assessing the utility
of drug testing interventions at the pretrial stage of
the criminal justice process.

(A copy of Ross Hatton’s paper is available at https://
higherlogicdownload.s3-external-1.amazonaws.com/
PRETRIAL/Research%20on%20Effectiveness%20of
%20Drug%20Testingdocx.pdf?AWSAccessKeyId=A
KIAVRDO7IEREB57R7MT&Expires=1574770351
&Signature=fsIA6Rcs3GEMqrMolnPEaxreTYM%3D)

Judicial Initiative
       In an August 2019 article published in the 
International Journal of Offender Therapy and 
Comparative Criminology, Brazilian justice observers
Jessica Traguetto and Tomas de Aquina Guimaraes
examine the role of judges in institutionalizing 
therapeutic jurisprudence and restorative justice in
the United States. For the article, they interviewed
13 American judges working within these processes
from California, the District of Columbia, Illinois,
and New York, including one judge from Albany.
The purpose of the research was to examine “a less
adversarial approach to resolving legal disputes.”
“Based on the opinions of the judges interviewed,”
the researchers sum up, “we identify four predominant
roles played by judges who drive the process of 
institutionalization: promoter, author, convener, and
maintainer. The judges involved in the creation of
the first courts that acted in this new way showed
themselves to be promoters of these new ideas and
some of them were authors of articles, studies, and
reports that publicized their progress. Many of them
have acted as conveners. Last, but not least, the role

of maintainer, of not letting knowledge and practice
get lost, was also clear in the interviews.”

(The full citation for this article is: Jessica Traguetto
and Tomas de Aquina Guimaraes (2019). Therapeutic
Jurisprudence and Restorative Justice in the United
States: The Process of Institutionalization and the Roles
of Judges. International Journal of Offender Therapy
and Comparative Criminology, 63(11) 1971-1989.)

The Hon. Russ Immarigeon

�
New Guide to 

New York Evidence
The Office of Court Administration 
has made available, at no charge, 

an online guide to New York evidence. 
Justices can access the guide at

http://www.nycourts.gov/JUDGES/evidence/

It is suggested that judges make this site
a favorite on their bench laptops!

�



Spring 2020 - The Magistrate

7

My Thoughts Looking Back on the Top Ten Definitions
of What it Means to be a Judge in My Court 
By The Honorable Vera L. Husted (T/Ripley, NYSMA Director)

As I read the article that follows this commentary
in our 2009 100th Anniversary Book and
again just recently, I thought of how timely

this article still is, nineteen years later.1 Our judicial
jobs continue to change, but our role as a judge does
not. I am often asked, as Judge Nadeau says he was
in his article, “What’s it like to be a judge?” My safe
answer always is, “It’s like any job, good days and
bad days.” It is not a detailed answer, although it is 
a true answer. Judicial conduct and our ethics quiet
us in regard to the details. We have all heard the 
question, “I saw all the police cars in town last night.
What the heck was going on?” We, as town and 
village judges, get very familiar with standing there,
looking very solemn, not answering and hoping they
will not ask again. Eventually they learn to not ask,
as one of our town employees recently said after 
asking me the same question, “Never mind, she
won’t tell you.” 

I am moved every time I read Judge Nadeau’s article.
I suggest as I did years ago: Make a copy of it and
read it every Law Day in May. When the decision is
difficult and the case strikes at your heart, it may
guide you toward the right decision.

In reply to #1 of Judge Nadeau’s Top Ten Definitions
of What it Means to be a Judge: “Being a judge means
having self-confidence without conceit, decisiveness
without arrogance, and passion without pretension;”
I was first appointed in April of 1994 by our town
board to sit on the bench of Judge Ellis who had
passed away in January of that year. I had worked
for years as a legal advocate on the other side of the
bench. I was confident in my knowledge of what to
expect from that side. Every time I sat during my
court session that first year, I broke out in hives. I
was a nervous wreck, so afraid of making a mistake.
I read everything I could. I took every class. I visited
neighboring courts and our county court. I even
went down and crawled under tractor trailer trucks

to learn more about transportation law mismatched
brake chamber tickets. I was reprimanded years later
by one of our Core instructors for doing that, but I
wanted to learn. I talked to other judges and slowly
I became more confident and my hives subsided. I
knew I loved the law and learned to trust my decisions.

In reply to #2: “Being a judge means using common
sense as well as the law to handle problems.” A
friend of mine is now a retired federal appellate court
judge. We would often talk about the distance 
between  my local town justice job and his as an 
appointee of President Reagan. He would say there is
no difference. As an appellate court judge, he said he
very often missed seeing the people and cases that
come before us at the local level. That is where good
common sense law is heard. He often told me a judge
of good character with a gut for good instincts is the
type of judge he preferred to appear in front of. I have
tried to be that judge and have advocated for judges
of that caliber throughout the years. I learned the 
importance of those qualifications from the likes 
of Judges Salisbury, Elliott, Morris, Holmes and
MacAffer all those years ago. 

In reply to #3: “Being a judge means being temperate
under circumstances that at times would try the 
patience of the most serene.” As I look back in regard
to this definition, the first case to come to mind is
that of twin brothers from Ohio. They were charged
with stealing their uncle’s truck, then fleeing Ohio
and Pennsylvania, ending up in New York. When
they were brought from the jail for our calendar call,
they came in two separate cars with two escort officers.

The twins were sitting off to the side of the courtroom
waiting for their case to be called. Our assistant 
district attorney said something that upset one of 
the boys. He then lunged at her two feet away, 

   1 The article that follows Judge Husted’s commentary is by Hon. Joseph P. Nadeau. It and the accompanying pictures are reprinted
from our NYSMA 100th Anniversary Book.

Continued on page 8 
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handcuffed and shackled. His force knocked her to
the floor. It happened in a second. A fight erupted as
the other brother got into it also. I had two defendants
and two escort offices fighting on the floor in front
of my tiny little bench in the basement of our town
building. We had no court security at that time. I hit
the panic alarm. The security company called but 
the phones were upstairs. The court clerk ran up to
answer the phone and said to send help. Tables and
chairs were knocked over. I could see the fear in the
faces of about forty people in the courtroom who
were witnessing this. In what seemed like forever,
but was only about three minutes, help arrived from
the sheriffs and a neighboring police department.
Within seconds, the police had regained control of
the two young defendants. My courtroom was a
mess. Tables and chairs were put back upright. Their
case was adjourned. More charges were to be filed.
A new securing order was issued for each. They were 
escorted out of the basement courtroom. I asked the
assistant district attorney if she needed medical 
attention. She said no, she could continue. The public
defender had managed to get out of the way, so he
was fine also. It was at that time that I looked at the 
people in my courtroom. They were looking at me
too, as if to say, “What do we do now?” I will be honest.
I was really scared and shaking. I could barely fill out
the securing orders because my hand was shaking so
badly. I remember once being asked for a correction
officer clearance if I had ever been in a bar fight. My
answer was I have never been in a bar when there
was a fight, let alone involved in one myself. 

So, I sat up straight and strong and said to my courtroom,
“Okay, let’s all take a deep breath. We have a lot of
work to get done, so let’s get started.” The rest of that
court session went fine, except for my hands, which
were still shaking.

In reply to #4: “Being a judge means being civil to
those who are uncivil.” A couple years into my first
term, I had my first violent felony domestic violence
case. Prior to becoming a town judge, I had spent
many, many years as a legal advocate for domestic 
violence victims; the nature of the case was not new
to me. My heart was sad as I read the complaint. 
A seven year old boy had put a mattress up to the
bedroom door to protect his mother from a knife
coming thru the thin wooden door. He and his
mother were hiding in his bedroom. Mom was hurt
and needed medical help for a stab wound. The seven
year old crawled out of the window and ran to the

fire hall for help. The police and fire department 
arrived and the dad was taken into custody. My heart
ached for what that little boy had seen and been
forced to do to help his mom. A preliminary hearing
was held and dad was later indicted by the grand
jury. I, as is very often, never knew what happened
after I sent the case to the grand jury. The following
fall on Halloween night, my son and I were sitting on
the front steps handing out treats. Halloween was
one of my favorite holidays back then because of the
little ones in their costumes. I saw a little boy coming
across the street to our house. I didn’t recognize him,
except as The Hulk. I then heard a woman across the
street yell at the boy and tell him not to come to my
house because “that’s the <bad word> who sent your
father to jail.” I recognized her. She yelled again,
“Stay away from that <very, very bad word>.” I stood
up and said, “Pardon me” as the little boy ran away
from us back to his mother. I was so upset because
other children and parents heard this also. I knew
that little boy. I knew his mom. My heart ached for
both of them. I also knew I had done the job I was
elected to do. I upheld the law. That little boy died 
of brain cancer years later. I was sorry to hear that.
And me, I never gave out Halloween candy from my
house again.

In reply to #5: “Being a judge means using awesome
judicial power sparingly and with restraint.” I have
heard them referred to as “throwaway children.”
These are the kids we see in our courts every day who
have no supervision and no direction. Sometimes
they are “the apple doesn’t fall far from the tree” 
children. Twenty five years ago, I had their parents
in court. Now, I have the children. I have read much
about the formative years, about who teaches us to
be a parent. Is it our parents, a grandparent, a teacher
or a coach who cared, an aunt or uncle? The one we
bond with who makes us feel safe and loved? Someone
who believes in us and encourages us to do the best
we can? We trust them that our needs will be met. 
Before Raise the Age, we would see these children in
our courts. Many had left an abusive home, quit
school with no place to stay and no direction as to what
to do. That was the young man standing in front of
me one spring day in court. His charge was petit lar-
ceny, for stealing food from our local convenience
store. He was young and very much disheveled. At
his arraignment he said he had no address. He’d been
staying at different friends houses throughout the
winter. Since the weather broke, he’d been living in
the woods. He had no contact information and no job.
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I saw a young man before me and I also saw a 
defendant charged with a misdemeanor. I was 
conflicted. I wanted to send him to jail so he would
get a shower, a meal and a warm place to sleep. I also
know that is not why we send someone to jail. I
talked to him, released him and he came back for
every court date, just as dirty and maybe just as 
hungry. The assistant district attorney and the public
defender and I did everything we could within our
power to help this young man. I don’t remember how
his case was disposed. What I do remember is the last
time I saw him standing at my court clerks counter,
I still wanted to take him home, let him shower and
make him homemade chicken noodle soup to keep
him warm. Judicial restraint doesn’t allow me to do
that. I still wish I could have. I think of him often and
hope he is well.

In reply to #6: “Being a judge means accepting criticism,
justified or unjustified, without always being able to
respond.” My first vacation the year after I became a
town judge was a road trip to Florida to see my son.
As I was getting on the thruway, I noticed construction
of a new building near our Ripley exit. I noticed it
had a red roof. Having traveled south to visit family
for many years, I thought to myself, “Oh good; we
are getting a Stuckey’s”. I was in Florida for two
weeks. On my way home, as I got to the Ripley exit,
I saw the building was almost done. It was at that
time I noticed some fifty five gallon metal drums
with fires burning in them on the road in front of the
new business. The next day I went into court to
catch up on the work I’d missed while I was gone.
My desk was covered with numerous new criminal
files. I looked at my co-judge, who was at his desk,
and he just smiled. I asked, “What is this?” He just
laughed. I sat down and started reading the charges
in the files. I recognized some of the names of the 
defendants. As I read more, I looked up at my 
co-judge and said, “Are you kidding me?” He just
smiled. I was still the “rookie” judge so I asked him,
“Why are these all my cases?” Most were for simple
violations of trespassing, disorderly conduct and 
harassment. I read off some of the names of the 
defendants and he said, “My cousin, sister-in-law,
nephew, etc.” Judge Johnston, having lived and
worked in our town for sixty five years knew or was
related to or had worked with just about everyone. 

The red roof building being built at our exit was not
a Stuckey’s, as I soon found out as I read the files. It
was an adult store with a red roof. The majority of

the people who had been charged were from the local
churches picketing the store being built in our town.
As the weeks went by, prior to their appearances in
court, I regularly had people stop into court or stop
me uptown at the post office or local diner asking me
why “I” had these fine, upstanding church ladies
coming into court. One gentleman even stopped at
my house and knocked on my door to criticize me for
letting them build that store. This went on for
months before most of the cases were disposed of
with adjournments in contemplation of dismissal. As
a new, rather inexperienced judge, I was never able
to comment or respond to complaints about that
“new girl” judge who must think it’s acceptable to
have a place like that in our town.

Of course I had an opinion, we as leaders in our
courtrooms all have our opinions. Of course we
would love to respond to the criticism. The dignity
and respect the job garners must be paramount in
our minds. Judicial conduct requires that. Keeping
quiet can be very difficult at times. 

In reply to # 7 & 8: “Being a judge means not being
afraid to make mistakes. Being a judge means having
confidence in the system, that mistakes can be corrected,
and a justice is attainable.” A young man received a
traffic ticket for speeding. He wrote a letter and sent
it in with his traffic ticket. In his letter he admitted
he was going too fast and he apologized numerous
times for speeding. His handwriting was very difficult
to read, resembling that of a child. I looked at his
original ticket and proceeded to set his fine and 
surcharge. The court clerk mailed it to him as we do
every day. About three months later I received a 
letter from the Eighth Judicial District. In the letter
they asked me to look into a particular ticket number
and asked why I had set a fine and surcharge on a
not guilty plea. The court clerk retrieved the ticket
for me and the letter was still attached. I reread his
letter and his admission to speeding and his 
numerous apologies.  I didn’t understand what the
Eighth was talking about until I looked at the yellow
copy of his ticket. (Those of you who have been a
town justice as long as I have are aware of what I
speak.) And there it was. He had signed his yellow
copy “Not Guilty.” I had made a mistake by not look-
ing at his simplified traffic information and judging
his guilt based on his letter. I called our supervising
judge at the Eighth and talked to him about what to
do next. 
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He advised I set a trial date the same as I would on
any not guilty plea. I set the date. About a month
later, the young man was standing in front of me
with the arresting officer. I learned a very valuable
lesson that day many years ago. The mother of 
the young man explained to me that her son was a
special needs student who was functional and driving
on his permit at the time of the ticket. As I looked
upon the young man in front of me I understood now
what had happened. His mother explained that he
felt if he said he was sorry, his ticket would be taken
care of. She told me his letter of apology was heartfelt
and his not guilty plea was meant to say he wouldn’t
speed again. The trooper understood and offered a
reduction. The young man pled guilty and his mom
paid his fine. I made a mistake not looking at the 
yellow copy of his ticket. I learned from my mistake
and justice was served. 

In reply to #9: “Being a judge means recognizing that
the great principles upon which this country was
founded and endures apply not just to the best of us,
not just to the worst of us, but to all of us.” We have
all heard this, “the town and village courts are the
courts closest to the people.” In our courts, I believe,
the most important function is to maintain the dignity
and respect necessary for our courts to function 
professionally and dispense justice equally. Every
case that comes before us should be looked at 
individually. Each person in front of us should be
judged based on the facts of the case charged. In
preparation for our court session we should be looking
at many things. Jurisdiction, when the ticket was 
issued, the defendant’s age, prior convictions, infractions,
violations, misdemeanors are all aspects of the case
in front of us. These are the important factors of
which we as judges need to be aware, not if the person
standing before us is highly educated or someone
who quit school in tenth grade to work on the family
farm; that should never matter to us. Our lives are
very different as are the lives of those who come be-
fore us. I often remind myself of this before taking
the bench, “There but for the grace of God go I.” All
of us, if we speak the truth, have experienced hardship
and felt we were treated unfairly at some point in our
lives. Many of us have experienced the offenses we
are asked to judge among our own family, our friends
or our co-workers. It is important to keep these things
in mind as we are asked to pass judgment on others.

In reply to # 10: “Being a judge means accepting 
the responsibility to represent the justice system at

your very best – to exhibit patience, tolerance and
understanding.” The Thanksgiving after I was
elected in 1994, I had the big turkey dinner at my
house as I had done every year. My family was very
excited and proud of my election as town justice ear-
lier that month. It was not a particularly cold
Thanksgiving that year. My three brothers and I are
children of the sixties. My brothers had more fun. I
was the “boring vanilla” child, never a smoker or
drinker. I was happy to lose myself in my books. That
year when I saw my brothers smoking on my deck
while dinner was being prepared, I thought, as a good
hostess, I should take out an ashtray so they wouldn’t
drop cigarette butts on my deck. I don’t know if 
they still make ashtrays. I haven’t seen them in an
automobile for years. But I digress. Handing my older
brother an ashtray, I realized they were not smoking
regular Marlboros. I looked at the three of them and
said, “Are you kidding me? Are you smoking 
marihuana on my deck? You know I have just been
elected the town judge and marihuana is illegal!
They looked at me and said, “It’s just marihuana.” I
said, “It’s still illegal!”

At my Taking the Bench class I learned we represent
the Court at all times. I took this very seriously. As
the turkey was about to come out of the oven, I told
my brothers they had to stop or go home. My one
brother said, “Are you serious?” I yelled, “I can’t be
the town judge and have you breaking the law on 
my deck!” I know that sounds a little melodramatic,
but I took my job as an upholder of the law very 
seriously. As far as I know they never did that again
at my house. I believe that because they have repeated
that story many, many times as we have gathered as
a family throughout the years. They would say, “The
judge made us stop or we had to go home without the
turkey dinner.” I guess to my three brothers, that day
the turkey mattered. 

As the years go by and we as judges are invited to 
social and family gatherings, it is important that we
remain diligent about paying attention to what is
happening around us. We are at the mercy of social
media anywhere we go. I can say since the new bail
reform legislation went into effect January 1st; I 
cannot count how many times I have been asked how
I feel about it. It is definitely testing our patience, 
tolerance and understanding. I have watched all the
videos, printed and read all the power points. It is
now our responsibility to learn these new procedures
and incorporate them into our daily court lives. 
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I have spoken to our court’s assistant district attorney
and public defender. We are in agreement that 
this will be an educational and progressive year in
regard to how our courts operate in regard to the new
legislation. I have shared with my fellow members
who serve on the NYSMA Executive Board that I
have some real (like upset belly real) concerns about
our courts’ ability to get the principals back into
court to dispose of their cases in a timely manner.
This refers to arraignments on calendar call and at
our county centralized arraignment part court. I will
be patient and understanding. I hope that we as
judges are respected for the bail decisions we are
being forced to make, and for the bail decisions we
have made for over a hundred years. 

I like to think that we, as magistrate judges, are the
eyes and ears of justice in our communities. In this
very divisive time, we are the keepers of justice 
being served in the towns and villages of New York
by the people who have stepped up and ran for 
office. I sincerely hope that this new legislation does
not diminish the desire of good people to run for 
elective office. 

In closing, I think if I was asked, “What’s it like 
to be a judge,” I would answer with a quote from
Elizabeth Cady Stanton: “True civilization is recognition
of the rights of others at every point of contact.”

Judicial Robes
Gavels

Manufacturers of: Clerical Apparel • School Uniforms 
• Pulpit Choir •Judicial Robes & Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*
Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com    www.churchrobesstore.com

The Hon. Vera L. Husted



Spring 2020 - The Magistrate

12



Spring 2020 - The Magistrate

13



Spring 2020 - The Magistrate

14

The New York State Constable 
By Matthew J. Mallory 
Secretary and Director of Region 4
New York Constables Association

I am often asked, “what is a constable and what
is their role in the judicial system?” I even get
this question from other law enforcement 

officers whom I train and have trained with, all over 
the country. 

What is a Constable?

      Constables, or the more authoritative name of
police constables, are designated as New York State
peace officers under Criminal Procedure Law (CPL)
section 2.10 sub section 1. The powers of a peace 
officer comes from CPL 2.20 and are specific to 
the job to which the peace officer is appointed. The
constable’s job description is what the local 
municipality writes into it’s local law while in the
process of forming a constabulary. The
job of constable is most notably
tied to working in a town or 
village court as security. They
can also be used in many other
capacities including park patrol,
event security, security for board
meetings, alarm response, building
security, traffic enforcement,
enforcing hunting and fishing
laws, serving civil and criminal legal
papers, including subpoenas or orders,
and more. Basically, constables can
do any security or safety related 
activity that the supervisor/mayor
and/or board designates or deems just.
Under the law constables are authorized
to:

       1) Make warrantless arrests pursuant to 
§ 140.25 of the CPL

       2) Carry out warrantless searches 

       3) Use physical force and deadly physical force
in making an arrest or preventing an escape
pursuant to § 35.30 of the Penal Law

       4) Issue appearance tickets pursuant to Subdivision
3 of § 150.20 of the CPL

       5) Issue a uniform navigation summons and/or
complaint pursuant to § 19 of the Navigation Law

       6) Issue uniform appearance tickets pursuant to
Article 71 of the Environmental Conservation Law

What is a Peace Officer?

      A peace officer is a specialized job in law 
enforcement, similar to many attorneys who specialize
in one section of the law. The amount of authority
bestowed upon a peace officer is tied to their special
duties which are in part determined by the type of
peace officer they are designated as under the CPL,
along with the local law set forth by the agency they
work for. Standard Operating Procedures (SOP), 
created locally, could restrict authority even more.

       Including police constable/constable, there are
over 80 peace officer positions listed in the CPL.
Some of the most well known are: corrections, 
probation, parole, warrant, court, county park ranger,

marshal, auxiliary police, fire police, and
animal cruelty officers. Depending
on local politics and funding, some
of these positions are unarmed
and/or volunteer.

Police Officer vs. Peace Officers

Both police and peace officers
are considered to be law enforcement
and have statutory powers of arrest.
However, unlike a police officer, a
peace officer’s power of arrest varies
slightly based on a combination of
their jurisdiction and if the violation

or crime happens in their presence.
Warrants are another difference. In 

most cases peace officers can not execute
warrants. As stated above, a peace officer’s 

authority is typically specialized and can be 
limited based on law or by their agency. 

       The last major difference between a New York
peace officer and police officer is the amount of 
initial training as well as annual in-service training
one gets. A police officer academy includes hundreds
of hours of training and it does not end there. 
Typically, new police officers are also evaluated by a
Field Training Officer (FTO) to get the final signoff
before going out on their own. Even the day-to-day
job responsibilities of a police officer can vary based
on who they are employed by – i.e., town, village, city,
county, or state. Even within those agencies, the job
and training requirements of a police officer will be
different depending on their position, such as civil,
road patrol, investigations, SWAT, etc. 



Spring 2020 - The Magistrate

15

Continued on pag 16 

Training for Peace Officers

      A peace officer academy can include hundreds
of hours of training as well. This is more common if
the employer is a county or state. However, there 
are many other peace officer positions that have an
academy of fewer than 200 hours and only require a
minimum of eight hours of annual training that 
includes Article 35 use of force, firearms, baton, and
pepper spray. The annual peace officer training that
I provide also includes defensive tactics, handcuffing,
verbal judo, and TASER, if they have taken the initial
Conducted Energy Device (CED) training. 

      Teaching is my passion. I am a firm believer that
the more tools peace officers have, the better they can
do their job of keeping the peace and protecting 
the public.

       Training requirements for peace officers are 
outlined in NY CPL 2.30. It states that employers of
peace officers shall provide the training mandated
and bear the cost. The initial peace officer academy
can range from $2,000-$3,000 per person. This 
does not include uniforms, weapons, or other items 
each constable would need in order to do their job 
correctly and safely. 

       This has posed a huge issue over the years with
being able to keep the courts staffed with the right
number of constables. When staffing is thin, safety is
compromised. As you will see below, it is something
of a process to appoint a constable. The goal is to pick
individuals who plan to stay onboard for many years
to come. 

What is a Constabulary?

      How would a town or village go about forming a
constabulary and why they would want to do so? In
forming a constabulary, the municipality will officially
list with the New York State Department of State
(DOS) and New York State Division of Criminal Justice
Services (DCJS) the local law of the municipality.
This allows the municipality to legally appoint a 
constable for the purpose of keeping the peace.

Why Form a Constabulary?

      Some municipalities will hire local sheriff’s
deputies to work in their court. Though sheriff’s
deputies are more than equipped to work as court 
security, there are many reasons municipalities
choose to form a constabulary and appoint their own
police constables. The priority of a deputy sheriff 
is their main job of road patrol and responding to
complaints. They have to leave court if they are

called out by radio dispatch. The other reason many
municipalities do not use sheriff’s deputies is the
cost. They range from $60.00 to $100.00 per hour
whereas constables’ pay  typically range from $20.00
to $35.00 per hour with a three-hour minimum.
Lastly, constables are typically more available and 
willing to work whenever or for whatever the judges
and/or supervisor/mayor require. Basically, the 
municipalities that hire constables are getting the
best bang for their buck. Listed below are reasons
municipalities need to form a constabulary if they
plan to or are already employing constables. The risk
is too great, for all involved, not to do it by the book!

       • Civilians working in an illegal capacity as 
a peace officer could be charged with 
impersonating an officer and/or be fined by
the state. DCJS could possibly strip all other
peace officer status for any person working
the court as a constable but not being a
sworn constable for that court. If the person
were to be considered armed security, they
would need to be a registered armed guard
with the Department of State. Without this
license, the municipality could be fined by
the Department of State for hiring non-licensed
armed security.  Civilians are not authorized
to openly carry a firearm in public or to carry
a firearm into governmental buildings, such
as a court. The municipality, supervisor/
mayor, judges, and “constable” may all be
held liable civilly and/or criminally if the
constable uses force on someone, since they
had no authority by law to do so.

       • The municipality’s insurance company might
drop the policy if they find out that the 
municipality is hiring court security officers
who are not licensed armed security guards
or sworn peace officers who are not registered
with the state. The insurance company might
also not pay claims associated with a use of
force incident involving the “court officers.”
Things will be even worse for all involved 
if excessive force or deadly physical force 
are used. 

How to form a Constabulary

      There is a two step process to legally have constables
protecting a municipality’s activities and real property.
First, the municipality has to go through the state’s
process of forming a constabulary.
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      The first thing to note is that if a town or village
already has a local police agency, they are not allowed
to form a constabulary, since doing such would be 
inconsistent with local law. If this is not the case, the
municipality would follow these steps to go through
the process of forming a constabulary.

       1) Create a local law forming the position of
constable/police constable and describing
their duties.

       2) Put the law on the agenda for public comment.
Regardless of opposition, the board can vote
to enact the law.

       3) File the local law with the secretary of state
on from DOS-0239-f-l.

       4) Submit the Department of State (DOS) 
conformation of receipt along with the local
law to DCJS.

       5) DCJS will add the municipality to the list of
constabularies and provide the supervisor/
mayor with instructions on how to gain access
to Acadis (the training tracking software.)

      After a municipality is listed with the state as
having a constabulary, the municipality can interview
prospective constables, the board can appoint, the
new hire would fill out the required employment 
paperwork, and then swear an oath of office and sign
the oath book which is ultimately finalized by the
county issuing an oath of office card. 

      The next and final step would be to file a 
completed peace officer registry form with DCJS, 
for each constable hired. This form has four parts
(constable, CLEO, clerk, county pension) to be 
completed in order to be accepted by DCJS and have
the constable included in the state directory of peace
officers. Once the constables are registered in Acadis,
the supervisor/mayor can now use Acadis to manage
the constables’ training and municipality’s annual
compliance. I have found that many municipalities
do not know anything about Acadis and either do not
keep up with the requirements or they delegate it to
one of the constables and pay them for their time to
keep the municipality in compliance with state law.

      For the towns that I have helped form a 
constabulary, my advice is to include everything a
constable is allowed to do by law; then the town can
use them as needed and does not need to rewrite the
local law to allow the constable to do other tasks not
specifically spelled out in the local law, which is 
their job description. Another thing to note is the

wording in local law regarding hiring constables from
contiguous counties. Make sure that you specifically
spell out the counties that you want to hire from 
if they are not adjoining. You do not want to limit
yourself right from the start and then need to change
the law later to add other counties.

      All this information has been compiled out of
necessity. It comes from my years of working as 
law enforcement for numerous towns and a county
in multiple capacities: organizing a peace officer
academy, instructing at a police academy, teaching
the LEOSA firearms qualification for retired law 
enforcement, teaching initial and annual in-service
training for currently sworn law enforcement, meeting
with multiple public officials regarding bills/laws,
and helping multiple towns form a constabulary.
Currently, I am designated as the chief law enforcement
officer for two towns where I interview new constables
and suggest them to the board for appointment. I 
also manage the court schedule for the constables
under my supervision. As well, I annually ensure all
constable training is up to date so that the towns are
in compliance with the state. 

      Though all of this might seem overwhelming,
the New York Constables Association is here to help
any municipality with all the steps of this process.
We look forward to being of service to you, if needed.
Feel free to reach out to me with any questions that
you may have. Stay safe!

Matthew J. Mallory 
Secretary and Director of
Region 4, New York 
Constables Association,
www.NYConstableAssoc.org
Matt@MalloryUnlimited.com
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About My County 

NYSMA President Hon. Jonah Triebwasser (Town
and Village of Red Hook) administered the oaths 
of office to the officers of the Broome County 
Magistrates Association at their recent dinner 
meeting at McGirk’s Irish Pub in Binghamton.
Shown from left to right are Judge Triebwasser,
Broome County President and NYSMA Director 
Hon. Michael Fedish (Town of Chenango), Broome
County Vice-President Hon. Veronica Gorman (Town
of Union), Broome County Recording Secretary 
and NYSMA Director Hon. Gregory Thomas  (Town
of Union) and Broome County Treasurer Hon. 
Alfonso Ortega (Village of Endicott.)

Broome County

The Allegany County Magistrates Association started the year 
with the swearing in of officers for 2020.

Shown in the photo, from left to right in the front row: Hon. Steve Kirnan (T/Bolivar and Allegany County Magistrates 
Secretary), Hon. Laura Manners (T/Wirt and Allegany County Magistrates Treasurer), Hon. Sandy Cameron (T/V Alfred and
Allegany County Magistrates President), Hon. Teresa Jaycox (T/Almond and Allegany County Magistrates Vice President).
Back Row: Hon. Janet Calcagno (Village of Bolivar), Hon. Paula  Whitney (T/Scio), Hon. Gordon Maker (T/Clarksville), Hon.
Dennis Stack (T/Amity, V/Belmont), Hon. Scott McGeorge (T/Hume, Granger and Allen), Hon. Wende Bush (T/V Alfred), Hon.
Dawn Young (Town of Belfast), Hon. Roy Hanks (T/V Almond), and Hon. Bonnie Terwilliger (T/New Hudson.)

Allegany County

Continued on page 18 



Spring 2020 - The Magistrate

18

NYSMA Past President
Hon. David Gideon (T/
DeWitt) was the guest of
honor and keynote speaker

at the recent dinner meeting of the Dutchess County Magistrates
Association. Judge Gideon spoke about his experience with 
centralized arraignment parts.

Shown in the photo, from left to right, are: Dutchess Secretary 
Hon. John Kane (T/V Rhinebeck),  Judge Gideon, NYSMA Director
and Dutchess President Hon. Susan Sullivan Bisceglia (T/LaGrange, V/ Wappingers Falls), Dutchess Vice President Hon. 
Richard Mattson (T/Milan) and Dutchess Secretary Hon. Ibis Guzman (T/Pine Plains).

Dutchess County

NYSMA President Hon. Jonah Triebwasser took his 
oath of office for his fourth term as Town of Red Hook
Justice. The Hon. Jeffrey C. Martin, Dutchess County
Family Court Judge and former co-judge to Judge 
Triebwasser, administered the oath of office while 
his wife Ellen Triebwasser held the family bible.

Members of the local judiciary were out in force to see Judge Triebwasser take the oath. Standing left to right are: Dutchess
Magistrates Treasurer Hon. John Kane (T/V Rhinebeck), Hon. Frederick Romig (T/East Fishkill), NYSMA Director and Dutchess
Magistrates President Hon. Susan Sullivan Bisceglia (T/ LaGrange, V. Wappingers Falls), Hon. Thomas O’Neill (C/Poughkeepsie,
Retired) and Judge Triebwasser.

Seated left to right are: Hon. Dr. Carrie A. O'Hare (T/Stuyvesant), Hon. Paul Peter (T/Schodak), Hon. Raymond Chase (V/Wappingers
Falls), Hon. Jeffrey C. Martin (Dutchess County Family Court) and NYSMA Director Hon. Barbara Seelbach (T/ Clinton.)
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NYSMA Director Hon. Barbara Seelbach administered the oath of office to her new co-judge in the Town of Clinton, the
Hon. James V. Brands. Holding the Bible is Mrs. Lori Brands. Judge Brands brings years of judicial experience to the town
bench as a retired justice for the Appellate Term, Second Department and the Dutchess County Family Court.

Joining Judge Seelbach in congratulating Judge Brands was NYSMA President Hon. Jonah Triebwasser (Town and Village
of Red Hook.)

NYSMA President Hon. Jonah Triebwasser (T/V Red
Hook) was the guest of honor and keynote speaker at
the Dutchess County Bar Association’s annual “Meet
the Magistrates” breakfast. Judge Triebwasser spoke
about the tradition of civility and cordiality between
the bench and the bar in Dutchess County.

Shown in the photo, from left to right are: NYSMA Past 
President Hon. Tom Dias (T/Ancram, retired), NYSMA 
Director and Dutchess Magistrates President Hon. Susan
Sullivan Bisceglia ,(T/LaGrange, V/Wappingers Falls),
Dutchess Bar President Rachel Flanagan Frost, Esq.,
Dutchess Magistrates Treasurer Hon. John Kane (T/V
Rhinebeck), Judge Triebwasser and Dutchess Magistrates
Secretary Hon. Ibis Guzman (T/Pine Plains.)

(photo by Janna Whearty, Dutchess County Bar Association)

A large contingent of the Dutchess County Magistrates Association attended the recent Core A and Core B training at the
Association of Towns convention in New
York City. Shown from left to right are:
NYSMA President Hon. Jonah Triebwasser
(T/V Red Hook), Hon. Brian Rudner (T/East
Fishkill), Hon. Galye Zelanzny (T/Pawling),
Hon. Paul S. Pancio (T/ Union Vale), NYSMA
Director and Ducthess Magistrates President
Hon. Susan Sullivan Bisceglia (T/LaGrange,
V/Wappingers Falls), Hon. William Sanchez
(T/V Rhinebeck), Hon. Raymond Chase
(V/Wappingers Falls), Dutchess Magistrates
Secretary Hon. Ibis Guzman (T/Pine Plains)
and Hon. R. Wren Abrams (T/Dover).



Hon. Joseph Farrell, Jr., was honored at 
a festive dinner on the occasion of his 
retirement from the bench after 28 years
of dedicated service to the Town of  
New Baltimore 

Shown in the photo, from left to right are:
Retired NYSMA Executive Director and
Cairo Town Justice Hon. Thomas W. Baldwin,
Retired NYSMA Past President and 
Coxsackie Town Justice Hon. Richard Roberg,
the honoree Retired New Baltimore Town
Justice Hon. Joseph Farrell, NYSMA 
President and Town and Village of Red
Hook Justice Hon. Jonah Triebwasser, 
Retired NYSMA Past President and 

Ancram Town Justice Hon. Thomas Dias who
was the dinner’s Master of Ceremonies, Athens Town Justice Hon. Constance Pazin, Coxsackie Town Justice Hon. Joseph H. Warren,
New Baltimore Town Justice Hon. Thomas J. Meacham, Retired New Baltimore Town Justice Hon. Lee Davis, Greene County
Magistrates Association President and Town and Village Justice of Catskill Hon. William Jacobs.  

Judge Triebwasser presented a certificate of appreciation to Judge Farrell commemorating his 28 years on the bench.
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Greene County

Town of Cairo Supervisor Coyne administers the oath of 
office to NYSMA Executive Director and  Town of Cairo
Justice Hon. Tanya Sirago. Looking on is Town Councilman
Steve Kralovich.

Friends family and colleagues came out to celebrate with
the Hon. James H. Robinson, Jr., (T/Athens) on the 
occasion of his retirement after 34 years on the bench.
Shown in the photograph, left to right, are:  NYSMA
President Hon. Jonah Triebwasser (T/V Red Hook), Hon.
William Jacobs, (T/Catskill), Hon. James H. Robinson, Jr.,
(T/Athens),  Hon. Wanda J. Dorpfeld (T/Coxsackie), Hon.
Constance Pazin (T/Athens) and NYSMA Executive 
Director Hon. Tanja Sirago (T/Cairo.)

(Photo by Marcia Puorro)



The Jefferson County 
Magistrates Association recently
hosted summary proceedings
training. Also in attendance were
judges from Lewis and Oswego
counties. Hon Kevin McArdle
(T/Martinsburg) was the instructor.
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Onondaga County

The Hon. Gerard Neri (Onondaga County Supreme Court, 
Coordinating Judge for the Town and Village Courts in the 5th
Judicial District) administered the oaths of office to the officers of the Onondaga County Magistrates Association. Shown
from left to right are: Hon. Jeffrey J. Schiano (T/ Clay) Vice President,  Hon. Courtney M. Hills (Associate Judge V/ East Syracuse)
Secretary,  Hon. George L Betts (T/ Elbridge) President., and Judge Neri.

22 of the 5th Judicial District Town and Village Judges, with the Hon James Murphy (Chief Administrative Judge of the 5th
Judicial District) and Hon Gerard Neri (Coordinating Judge for the Town and Village Courts in the 5th Judicial Distric) were
present to congratulate the new officers of the Onondaga County Magistrates Association.
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Saratoga County

NYSMA President Hon. Jonah Triebwasser (T/V 
Red Hook) was the keynote speaker at the winter 
dinner of the Saratoga Magistrates and Court Clerks
Association. After his remarks, Judge Triebwasser
swore in the officers for 2020. 

l to r, SCM & CCA President Hon.  Jeff McCabe (T/Moreau), Secretary  Lorraine Buchal (Court
Clerk, T/Stillwater), Treasurer Jennifer Miller (Court Clerk, T/Moreau), and Vice President
Hon. Matt Coseo (T/ Wilton) and Judge Triebwasser.

(Photos by Hon. Ohi Johnsen)

Also present we’re NYSMA Director
Hon. Ken Marbot (T/Pittstown), Judge
Jonah  Triebwasser, NYSMA past-president
Hon. Thomas Dias (T/Ancram, Retired),
Judge  Jeff Mc Cabe and NYSMA Vice-
President Hon. Ohi Johnsen (T/Day)



Ontario Yates county Magistrates Association honored the Hon. Gary
Fisher for 32 years of service as Phelps Town Justice. 

Shown at the presentation of a certificate of appreciation are, left to right,
County Magistrates Secretary Hon. John Peck (T-Gorham), County Magistrates
Treasurer Hon. Morris Lew (T/Farmington), Supervising Judge Hon. 
Richard Dollinger, County Magistrates President Hon. John Gligora (T/
Farmington), Retiring Phelps Judge Gary Fisher, Senator Pam Helming, and
County Magistrates Vice President retired Judge Whitey Williams.
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Ontario 
Yates 
County

Gloria Fisher and Judge Gary Fisher.

Ulster County

The Ulster County Magistrates Association notes with regret the retirement of the 
following judges: 

Hon. Jonathan Katz (T/New Paltz) 24 years, Hon. Tanya Davis (T/Olive) 4 years, 
Former NYSMA Director Hon. Elizabeth Shanley-Manicone (T/Esopus) 20 years, Hon.
Robert Grieco (T/Esopus) 17 years and Hon. Albert Babcock III (T/Rochester) 20 years.

They also welcome the following new judges: Hon. Peter Matera (T/Esopus), Hon. Kyle Barnett
(T/Esopus), Hon. Roy Hochberg (T/Hurley replacing Hon. Michael Jordan who sadly passed
away last year), Hon. Rhett Weires (T/New Paltz), Hon. Margaret Hoag (T/Olive) and
Hon. Elaine LaFlamme (T/Rochester.)

Many judges came out to celebrate the retirement of Judge Katz. Shown in 
the photo from left to right, are: Hon. Rhett Weires (T/New Paltz), Hon. 
James Bacon (T/New Paltz), Hon. Jonathan Katz, (Retired T/New Paltz), 
Ulster Magistrates President Hon. William Pape (T/ Rochester) and Hon.
Bryan Rounds (Ulster County Court.)

Hon. Tanya Davis (T/Olive) is awarded a 
certificate of appreciation from County
Legislator Kathleen Nolan.
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Working with the New Bail Statutes
By Leah R. Nowotarski

    This flow chart is a simple, visual, and graphical
description of the new bail statutes that started on
January 1, 2020. The New York State Bar Association’s
Criminal Justice Section hopes that it will assist law
enforcement, attorneys and judges during arrest and
arraignment. It is intended to help those parties in

corporate the new changes in bail quicker and easier
by consulting the chart whenever needed. The Section
encourages those parties to review the new statutes
to enhance their individual knowledge and experience.
Special thanks for the invaluable assistance from 
Andrew Kossover, Esq. 

Returnable within 20 days
(CPL§ 150.40 [1])

Notifications sent to ∆,
unless court date 
scheduled within 72 hours 
(CPL §§ 150.80 [2-3]; 510.43)

∆ chooses method of
contact (CPL § 510.43)

Appearance Ticket if:
(CPL § 150.20 (1) (a))
• Violation
• B misdemeanor
• A misdemeanor
• E felony

UNLESS

3 forms of bail required
(CPL § 510.10 [b])

One form must be
unsecured or partially
secured surety bond
(CPL § 510.10 [b])

Monetary bail and remand
allowed (CPL § 510.10 [4]:
530.20 [1] [b]; 530.40 [4]) 

No remand for misdemeanor
DV and misdemeanor sex
offenses-just monetary bail 

LEAH R. NOWOTARSKI is an Assistant Public Defender
in the office of the Wyoming County Public Defender and
Secretary of the Criminal Justice Section of The New York
State Bar Association.

Key

∆ = Defendant

CC = Criminal Contempt

CPL = Criminal Procedure Law

DL = Driver’s License

DV = Domestic Violence

JD = Juvenile Delinquency

Med = Medical

MH = Mental Health

OP = Order of Protection

ROR = Release on 
Recognizance

VFO = Violent Felony Offense

YO = Youthful Offender

W = Warrant

This chart was previously published in N.Y. Criminal Law Newsletter, Winter 2020 (Vol. 18, No.1).
Reprinted by permission of the New York State Bar Association, 1 Elk Street, Albany NY 12207.
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Arraignment Required if:
(CPL § 150.20 (1) (b)):

• 1 or more outstanding warrants
• Failure to appear within past 2 years
• ∆ won’t ID self
• DV offense
• Sex offense
• OP requested
• DL revocation may occur
• ∆ needs immediate MH/med care
• 205.10 (escape 2nd)
• 205.17 (absconding from temporary release 2nd)

• 205.19 (absconding from a community 
treatment facility)

• 215.56 (bail jumping 2nd)
• Class A, B, C, D Felony (violent or not)

Bail Factors
(CPL § 150.20 (1) (a))
• ∆’s activities and history
• Charges pending
• ∆’s conviction record
• JD or YO adjudications
• Previous flight record
• Financial circumstances and

ability to pay
• Securing order pending appeal
• Prior OP violations*
• Use of firearm *
* Only if current DV pending

Qualifying Offenses 
for Bail
(CPL § 510.10 (4)

• VFO excludes burglary of a dwelling
(140.25[2]:); VFO excludes robbery 
aided by another (160.10 [1])

• Attempted VFO
• Witness intimidation
• Witness tampering
• Class A felony (excludes 220 drug felony,

unless 220.77 director of drug org)
• Sex offenses (misdemeanors and felonies)
• Facilitating sexual performance by a child

(PL §§ 263.30; 263.05)
• Luring a child (PL § 120.70)
• Conspiracy 2 (to commit A Felony)
• Incest
• Terrorism except 490.2
• Money laundering to support terrorism
• CC 2 215.50 (3)
• CC 1 215.51 (b, c, d)
• Aggravated CC215.52

ROR still available 
(CPL §§ 510.10[4]; 530.20 
[1] [b]; 530.40 [4] 

Bail or ROR not available in
local courts on A felonies or 
with 2 prior felony convictions
(CPL § 530.20 [2] [a]). Seek
bail review at county court the
next day (CPL § 530.30 [1])

Non-Qualifying Offenses
• ROR always available (CPL §§ 

510.10 [3]; 530.20 [1] [a]; 530.40 [1-2]
• If ∆ poses a flight risk, then least

restrictive non-monetary conditions
(pre-trial release, GPS monitoring*,
travel restrictions, etc.) (CPL § 510.10
[1, 3]; 530.20 [1] [a]; 530. 40 [2-3]

• Bail or ROR not available in local
courts on A felonies or with 2 prior 
felony convictions (CPL § 530.20
[2] [a])**

Seek bail review
at county court
the next day
(CPL § 530.30 [1])

GPS monitoring
only for felonies
and specified
misdemeanors.
Reviewable and
renewable every 
60 days (CPL § 
510.40 [4] [d])

Practice Tips

• 510.50 (2) = anytime judge issues W, 
48-hour stay to allow defendant to appear

• 170.70 and 180.80 apply, GPS = in custody

• 510.45 (3) (a) = risk assessment instrument
used for ROR purposes must be made 
available promptly upon written request

• Court may always set monetary bail upon 
∆’s request in any situation (CPL §§ 510.10
[5]; 530.20 [1] [d]; 530.40 [5])
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Dan Lukasik, a lawyer for over thirty 
years, is the former director of a 
workplace well-being program in 
Buffalo, New York. Dan has lectured 
on mental health in the legal 
profession throughout the country 

judicial conferences, and law schools 
including, Harvard and Yale. After 
being diagnosed with depression and 
anxiety in 2007, Dan launched the 
website Lawyerswithdepression.com, 

where he continues to blog about 
living and working with stress, anxiety, 
and depression. His work has been 
featured in The New York Times, The 
Wall Street Journal, The Washington 
Post, on CNN, and many other national 
and international publications.

Over 20 million people in the United States suffer from 
depression in any given year. Over 40 million struggle 
with anxiety disorders, making it the most common mood 
disorder in America. The vast majority struggle with these 
conditions while working full-time careers and managing 
a myriad of tasks at home. Too many don’t get help for 
their mental health issues due to lack of information about 
what these conditions are, not knowing what resources are 
available, or the stigma sometimes associated with having a 
mental health problem.

Mental health issues need to be discussed in an open and 
constructive way to combat the stigma that keeps too 
many from getting the help they need. Equally important 
is the need to address what self-help strategies judges can 
use to become more stress-resilient and lead happier and 

Presentations
One-hour presentations are available to judges on stress 
management, anxiety, burnout, depression, substance 
abuse, and resiliency-related topics. Presentations can be 
customized to meet the unique demands and workplace 
culture of a particular Judicial District. 

In addition, a PDF summarizing a presentation’s main 
points, and a list of resources is provided to attendees.

Consultations
In addition to presentations, one-on-one consultations are 

Dan Lukasik
Judicial Wellness Coordinator

dlukasik@nycourts.gov

Cell: 716-783-4701

Judges, like many Americans, struggle with stress, anxiety, burnout, and depression. These conditions 

A 2019 survey found many judges feel stressed by heavy caseloads and being the sole decision-maker 
on weighty matters before them.  

Staying Healthy on the Bench:
Mental Health and Wellness Programs for Judges
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The Judicial Wellness Committee fosters a sense of community and care among the New York State 

by the day-to-day stress of their responsibilities, the Committee works to foster mutual support among 
members and to promote the concept of judicial wellness through educational and outreach programs.

In furtherance of its purpose, the Committee, among other things, formulates and recommends policies 
and procedures to assist judges in dealing with treatable mental health problems, such as depression 

impairments in themselves and others, and promotes rehabilitation in an environment of care and 

Assistance Program at 1-800-255-0569.
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Bill of Rights I-V

REDMEOF FO SEHCEP

GTRIH TO EKEP DAN RABE SARM

SEDLOSIR TOWN EB QARDUTREE

FESA ROFM SABREULANNOE SACHEESR 
DAN ZERIESUS

DEU SOSRECP FO AWL

The Judge had to release the Penguin without bail, because under current reforms he wasn’t deemed to be a…

Unscramble each of the clue words.

Take the letters that appear in         boxes and unscramble
them for the final message.

The Jumbled Judge By Hon. Ohi Johnson

Jumble answers on page 33
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2020 Conference Scholarship Information 

In 2015,  the New York State Magistrates Association instituted a program that would provide a limited number
of scholarships to members of our Association who have been financially unable to attend our annual conference.
To date, thirteen scholarships have been awarded providing the great opportunity for judges to attend.  

This year, we are seeking a new round of applications from members of our association. We encourage judges
who need financial assistance to apply for a grant through this association scholarship initiative. 

We have budgeted for six grants up to $500.00 for each that, will be made available to members through an 
application process that is published in this issue of The Magistrate on the next page.

The Board would like to encourage all association members to attend this year’s annual conference at the newly
renovated Marriott Syracuse Downtown in Syracuse, New York, from September 13 through September 16th.  The
Board would also request that Association members circulate this information among your judicial colleagues
and ask qualified individuals to consider applying for one of the available grants. 

2020 SAVE THE DATE: Sept. 13 - Sept. 16 
Marriott Syracuse Downtown
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The Hon. Dutch Magill Scholarship Award

The annual conference of the New York State Magistrates Association provides access to excellent training as well as an opportunity 
to interact with justices from across New York State. NYSMA wants to encourage this access to interactive training with other justices,
especially for first-time conference attendees. For this reason NYSMA is offering scholarship packages to attend the annual fall 
conference of this association.

Interested applicants must be a town or village justice of a court within New York state and financially unable to attend the annual 
conference by virtue of the lack of municipal funding. Only one applicant per court may apply. The applicant must be a member in good
standing of this Association.

The application must be completed and signed by the applicant, along with all required attachments**, and forwarded to the
Scholarship Committee for review. Only complete applications will be considered. The successful applicant(s) will be notified by the
Scholarship Committee prior to the annual fall conference.

Each scholarship award will cover the cost of lodging and meals for one person to attend the conference, up to $500, and requires that
the recipient attend the annual business meeting and apply for OCA’s reimbursement of one night lodging, mileage and certain applicable
meals. The Scholarship Committee reserves the right to disregard any incomplete applications without prior notice to the applicant. The
decision of the Scholarship Committee and the NYSMA Board of Directors will be final and will not be subject to any review or appeal
process. In keeping with the mission of our organization, we offer this scholarship to further the education of town and village justices
throughout the state of New York.

PLEASE READ AND COMPLETE THE APPLICATION

       1.   NAME:_ __________________________________________________________________________________________________

       2.   ADDRESS: ________________________________________________________________________________________________

       3.   TITLE: ________________________PHONE #: ______________________EMAIL: ____________________________________

       4.   TOWN/ VILLAGE OF: ______________________________________________________________________________________

       5.   COUNTY OF: ____________________________________________________LENGTH OF SERVICE:_ __________________

       6.   MEMBER OF NYSMA: ______ yes ______ no          MEMBER OF YOUR COUNTY ASSOCIATION: ______ yes ______ no

       7.   Have you attended any prior Conferences: ______ yes ______ no

       8.   If yes, do you remember when and where? ______________________________________________________________________

       9.   What position has your municipality taken with respect to your attendance at training sessions?________________________

             ______ ____________________________________________________________________________________________________

**In order to have a complete application, please attach:

• a brief application letter supporting your request for financial assistance; and

• a letter from the chief fiscal officer of your municipality or a copy of your court’s budget to verify a lack of 
municipal funding

All mailed applications must be postmarked prior to June 12th 2020, Mail to:

Scholarship Committee, NYSMA, 163 Delaware Avenue, Delmar, NY, 12054;
or scan and email documents to: nysma1@gmail.com. Must be received prior to June 12, 2020.

Dated this_______ day of___________________ 20_________                     ________________________________________

Applicant’s Signature
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NYSMA at Work

NYSMA President Hon. Jonah Triebwasser and NYSMA
staff member Connie Cutler meet and greet Town officials
from throughout New York State at the Association of
Towns conference in New York City (photo by Hon. Susan
Sullivan-Bisceglia) 

It was a family affair at the Association of Town’s Core A and
B training with the Hon. Nicholas Chase (T/Waywayada),
his sister Court Clerk Yvette Walton (T/Pleasant Valley) and
their dad, the Hon. Raymond Chase (V/Wappingers Falls.)

Members of the NYSMA Board of Directors were present at the Core A and Core B judicial training at the Association of
Towns convention in New York City. Shown from left right are: Vice-President Hon. Ohi Johnsen (T/Day), Director Hon.
Susan Sullivan Bisceglia (T/LaGrange, V/Wappingers Falls), President-elect Hon. Karl Manne (T/Herkimer), 
President Hon. Jonah Triebwasser (T/V Red Hook), Immediate Past President Hon. Michael Petucci (T/Herkimer), Director 
Hon. Michael Fedish (T/Chenango), Director Hon. Greg Thomas (T/Union,V/Johnson City) and Past President Hon. Amel Jowdy,
Jr., (T/Cambria)
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Eugene W. Salisbury
Magistrate of the Year Award

To: All Sitting Justices
It is time to look ahead to the Annual Magistrates Conference, which is in Syracuse, New York. One of the highlights of the annual
gathering is the presentations of the Magistrate of the Year award. The award recognizes a judge for contributions to the judiciary, as
well as for contributions to his/her community. I am certain that each of you has knowledge of an individual who  deserves to be 
considered for this award. Who among you has contributed to the improvement and overall effectiveness of the judiciary? Who has
shown that contributing to the betterment of the community is what justice is all about? Who has gained your association’s respect 
because of outstanding contributions? Please consider and nominate a person who deserves this recognition. Keep in mind that this
award depends on the participation of both county associations across the state and individuals like you. When considering your 
nomination(s), please use the guidelines below:

Hon. Tanja Sirago, Chair of The Magistrate of the Your Committee

As a person:
Does his or her private life display honesty, trustworthiness and
behavior that benefits a member of the judiciary? 
…Does the nominee command respect from others and show
confidence in their actions and thoughts? 
…Has the nominee avoided legal and ethical infractions 
and improprieties? 
…Is he or she considered to be a good solid citizen by the members
of his or her community?

As a justice:
Has the nominee’s public and judicial conduct been free from
even the appearance of impropriety? 
…Does he or she exhibit sound temperament, attentiveness,
patience and impartiality in his or her conduct on the bench?
…Has the nominee been studious in his or her knowledge of
the principles of the law and diligent in endeavoring to ascertain
the facts? 
…Has the nominee remained free from partisan demands and
have his or her actions been free of consideration of personal
popularity or public notoriety? 
…Has the nominee consistently abstained from any judicial act
in which his or her personal interests are, or even appear, to be
involved? 
…Has his or her tenure on the bench been long enough to show
that they command the respect of their community electorate?
…Has the nominee enhanced the integrity of his or her community
through their actions within their local judicial system?

As a member of the judicial community:
Does the nominee command the respect of his or her peers as
a justice? 
…Has the nominee shown an interest in improving the quality
of our local court system by membership and active participation
in county and state magistrate associations?
…Beyond his or her active membership in various associations,
what examples are there that this person has made an effort to
enhance the integrity, effectiveness and prestige of our Town
and Village Courts? 
…Has the nominee been involved or instrumental in initiating
legislation focused on improving the court system and its 
effectiveness in serving the public?
…What effort has the nominee made to defend our local court
system to others outside the judicial community?
…Has the nominee asserted sound and constructive leadership
in county and state associations? 
…Has his or her contact with the public at large resulted in 
any position and constructive actions toward improving our
Town and Village courts? Please remember, your association’s
participation is the single most important element in assisting
us in selecting the Magistrate of the Year.

Please submit your nominations to:
Hon. Tanja Sirago
Magistrate of the Year Committee
New York Magistrates Association
163 Delaware Ave. Suite 108 • Delmar, NY 12054

Nominees for the 2020 Magistrate of the Year Award
must be submitted no later than April 22, 2020. 
Decision will be announced to the nominators on 
May 25, 2020.

Submit packages to:

New York State Magistrates Association
163 Delaware Avenue, Suite 108 • Delmar, NY 12054

Applications must be received by September 12, 2017
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Dissolving of the Village of Catskill Court 
By The Honorable William R. Jacobs (T/V Catskill, President of the Greene County Magistrates Association)

Most of the Village of Catskill land was
purchased from the Native Americans
in 1684. At the end of the American

Revolution, there were only ten houses in the
community. The village was incorporated in 1806.
Catskill is one of only twelve villages in New
York still incorporated under a charter, the other
villages having incorporated or re-incorporated
under the provisions of village law. The Village
of Catskill encompasses two and one-half square
miles and is the Greene County seat of government
and, as of the 2010 census, the population was
about 4000 people.

Martin van Buren was married in the Village of
Catskill in 1807. John Adams, congressman from
New York, died here. Thomas Cole (1801–1848),
founder of the Hudson River School of painting,
was a longtime resident. The historic Cole
House is preserved and has tours available. It is
located near the approach for the Rip Van Winkle
Bridge. George Decker, General and Chief 
of Staff of the U.S. Army during the Kennedy 
administration was born in Catskill. Other more
modern notables who lived in Catskill were 
former heavy weight boxing champion Mike Tyson
and major league ball player Mickey Brantley.

Many changes have taken place in the village in
the last two centuries, and now we are making
another big change to our small community. In

January 2020, the Village of Catskill Board of
Trustees voted to dissolve the village court and
consolidate it with the Town of Catskill Court.
The Village of Catskill court 

is only one of two remaining village courts in
Greene County, the other being the Village of
Tannersville. The end of the village court will be
March of 2021 at the completion of the current
elected judge’s term.

This all came about with the unfortunate pass-
ing of the Hon. William Wootton in October
2019, who held the positions of Town of Catskill
justice and Village of Catskill Justice. This 
created a void in both the town and the village
courts as well as an opportunity for reflection by
the village board to consolidate services with the
town. The town and the village boards, as well
as the remaining town and village judges, came
up with a plan to make the transition as smooth
and as efficient as possible. First, the village
board appointed me as an associate justice to
help the remaining Village Judge, the Hon.
Richard Paolino, to operate the village court
throughout this transition. Then the Town 
of Catskill Board appointed  Judge Paolino to
complete the unexpired term of the late Judge
Wootton, which expires December 31, 2020.
This accomplishes two objectives: it gives me,
the receiving court, an opportunity to familiarize
myself with the case load of the village court and
to transition the dockets from one court to 
another. Since Judge Paolino has expressed an
interest in running for town justice in Catskill,
it gives him an opportunity to familiarize himself
with the town court operations.

The Town of Catskill court is the busiest local
court in the county, handling almost 6000 traffic
cases (in our jurisdiction is the NYS Thruway)
and 400 criminal case per year, plus code violations,
evictions and small claims. The village court
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handles a very small number amount of traffic
by comparison, but does handle as many in criminal
cases due to the proximity of the big box shopping
stores and the population and traffic swell during
the day to about 30,000 people.

Inevitably the court caseload will increase for
the town court. It is important that the town and
the village work closely on this consolidation 
as well as the two judges. I don’t expect this 
increase to have a large impact on the taxpayers
of Catskill because the town court is usually on
or under budget. To the contrary, I suspect the
merger of the two courts into one will create a
more fluid flow of cases and will eliminate 
the occasion when a defendant appears in 
both courts without the knowledge of one or 
the other. It also will be less of a burden on 
the district attorney’s office and the public 
defender’s office since they will no longer have
to staff two courts, and private counsel will 
no longer be required to schedule two court 
appearances for the same defendant. 

Overall, I believe the consolidation of the two
courts will be more efficient for all. It is a big
change for many people, but change is not 
always a bad thing, as long as we do it together
and with an open mind. It will make us a better
court system for all of the taxpayers of the town
and village of Catskill.

21 Everett Road Extension22121 21 E21 Ev21 Eve21 Ever21 Evere21 Everet21 Everett21 Everett 21 Everett R21 Everett Ro21 Everett Roa21 Everett Road21 Everett Road 21 Everett Road E21 Everett Road Ex21 Everett Road Ext21 Everett Road Exte21 Everett Road Exten21 Everett Road Extens21 Everett Road Extensi21 Everett Road Extensio21 Everett Road Extension

Jumble answers:
Freedom of  Speech
Right to keep a bear arms
Soldiers won’t be quartered
Safe from unreasonable searches and 

seizures
Due Process of  Law

Final answer: The Judge had to release the
Penguin without bail, because under current
reforms, he wasn’t deemed to be a “Flight Risk”.
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Do you know what time it is???? It is time to thank a Court Clerk. 

Our Association NYSAMCC is celebrating its 40th Anniversary this year. Our Association has a magazine that is 
published twice a year called The Docket. This year we will be publishing three issues. The third issue will be a 
commemorative issue recognizing our amazing clerks over our 40 year history.  

We would like to open this up to all of you to send your thanks and well wishes to your Court Clerks. The fee to 
put in either your business card with a note on top or just a plain note will come with a minimum donation of 
$25.00 up to however much you would like to contribute. Our Associations primary goal is education and any 
donations that we receive support that effort. Please make your checks payable to NYSAMCC and mail a check 
and this form and business card (or ad, whichever applies) by April 15, 2020, to: 

Jacqueline Ricciardi 
3rd VP NYSAMCC 

c/o Harrison Town Court 
1 Heineman Pl 

Harrison NY 10528 

PLEASE NOTE: ALL BUSINESS CARDS / ADS WILL BE PRINTED IN BLACK INK ONLY. 
If you are sending a business card, please feel free to include up to two lines of greetings or well-wishes 
for the Association. This greeting will appear above your business card. Space is very limited and you 
should restrict your submission to thirty (30) characters per line, including spaces. If you are sending a 
free-form message to the Association (no business card), you have more space to work with (but not 
much – your box measures as shown above 3.5” x 2.5”) 
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Advisory Committee on Judicial Ethics

Opinion 19-124

October 24, 2019

Digest: (1) On these facts, a town justice must
prohibit a town board member from
spending the entire day in the court
clerks’ office to monitor their work. 

      (2) A town justice must attend the town’s
sexual harassment prevention training
program if legally required to do so.

Rules: Labor Law § 201-g; 22 NYCRR 100.0(S);
100.1; 100.2; 100.2(A)-(C); Opinions
19-80; 19-63; 18-156; 18-57/17- 166; 17-
73; 16-55; 99-104.

Opinion:
      A town justice asks about two town initiatives.
First, the judge asks if he/she may allow a town
board member to be present in the court clerks’
office for an entire day “to observe [them] working,
to understand what their duties are.” The judge
says these duties involve “many tasks which are
confidential in nature and would not be open to
the public.” The judge believes the request fits a
pattern of town board “interference” in hiring
and training new court clerks and determining
“the hours when the Court Office is open to the
public.”1 There is, however, a security camera
(without audio) in the clerks’ office, and several
town officials “can and do review the live video
feed and observe the Court Clerks working 
behind the counter” (cf.Opinion 18-156). Second,
the judge asks if he/she must attend the town’s 

sexual harassment prevention training. The
town supervisor claims the judge is “required 
to attend,” but the judge is concerned he/she
might compromise judicial independence by 
inappropriately “submit[ting] to their authority.”

      A judge must always avoid even the appearance
of impropriety (see 22 NYCRR 100.2), must 
always act in a manner that promotes public
confidence in the judiciary’s integrity and 
impartiality (see 22NYCRR 100.2[A]), and must
uphold the judiciary’s independence (see 22
NYCRR 100.1; 100.0[S] [“An ‘independent’ 
judiciary is one free of outside influences or 
control.”]). Thus, for example, a judge must 
not allow “political or other relationships to 
influence the judge’s judicial conduct or judgment”
(22 NYCRR 100.2[B]) nor permit anyone to
“convey the impression that they are in a special
position to influence the judge” (22 NYCRR
100.2[C]). A judge also must “respect and comply
with the law” (22 NYCRR 100.2[A]).

In-Person Observation of the Court Clerks’
Back-Office Work

      The justice courts are “a separate and
independent branch” of local government (Opinion
17-73), constitutionally vested with certain powers
and responsibilities (see generallyOpinion 16-55).
Thus, we said a village justice’s attendance at the

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

   1 We understand the judges have “temporarily reduced” the court clerks’ “public office hours” to handle a seasonal increase in back-
office work and for training purposes. The town board disagrees with this decision and apparently wishes to increase the court’s
public office hours by reducing the percentage of time the court clerks spend on back-office tasks.
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mayor’s monthly “department heads’ meetings”
would “erroneously identify the judge as a 
member of the executive branch of the local 
government serving under the direction of 
the Mayor” (Opinion 99-104). That role would 
jeopardize judicial independence and create an
appearance of impropriety (see id.). A village 
justice also may not consent to merging the
court’s clerical offices with those of the village’s
executive branch (see Opinion 17-73).

      Similarly, we concluded a town justice’s
attendance at a private meeting with the town
comptroller and town board members, for the
express purpose of explaining and justifying an
apparent decrease in revenue, would undermine
public confidence in the court’s integrity, 
impartiality and independence (see Opinion 19-
63). We noted “it would likely create a public 
impression that the justice court is a town 
‘department’ that must either meet certain 
revenue goals or account for its failure to do so”
(id.). We further cautioned it could “create an
impression that the town comptroller and/or
town board are in a position to influence the
judge’s judicial conduct or judgment in vehicle
and traffic matters or other cases where fees or
fines may legally be imposed” (id.).

      Here, too, a town board member’s presence
in the court clerks’ office for an entire day, 
particularly while they work on back-office
tasks, could undermine public confidence in the
court’s impartiality and independence and create
a public impression that the justice court is a
“department” of the town. It could also create
an impression that the town board is in a position
to influence the judge’s judicial conduct or judgment,
compromise confidential communications between
the judge and his/her court clerks, and otherwise
interfere unduly with court operations. On these
facts, we conclude the town justice must not
allow a town board member to spend the entire
day in the court clerks’ office to monitor their
work, even for the stated purpose of “gain[ing]
an understanding of what their duties are.”

      However, the town justice may allow the
town board member to be present in public 
areas during the court’s regular business hours, 
including any public portions of the court clerks’
office, and to view security camera footage 
(cf. Opinion 18-156), subject to all applicable
statutory provisions concerning confidential 
information or sealed records.

Mandatory Sexual Harassment Prevention
Training

      The town justice also asks if he/she “must”
attend the town’s mandatory sexual harassment
prevention training. We previously said a village
justice may attend a village’s mandatory sexual
harassment and workplace violence training,
where the program is educational and preventive
in nature, provided that doing so does not 
interfere or conflict with the Rules Governing
Judicial Conduct (see Opinion 19-80). While we
cannot comment on this town’s specific training
program, state law affirmatively requires employers
to provide sexual harassment prevention training
(see Labor Law 201-g). We believe a town justice
does not compromise judicial independence or
its appearance by taking state-mandated sexual
harassment prevention training, even when it is
organized or sponsored by another branch of
town government.

      We conclude the judge must attend the sexual
harassment prevention training program if
legally required to do so. As usual, we take no
position on this legal question; if unsettled, the
judge may seek administrative guidance (cf.
Opinion 18-57/17-166 [“a judge does not  powers,
functions, and duties as a licensing officer in
good-faith reliance on statutory authority and
administrative guidance on how to exercise that
authority”]).
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Advisory Committee on Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

Opinion 19-142

January 13, 2020

Dear :

      This responds to your inquiry (19-142) asking if you must recall warrants on a defendant’s failure
to pay a fine and/or surcharge due to recent revisions in the Criminal Procedure Law, and if you may
enter a civil judgment for the unpaid amount.

      As these questions require interpreting the Criminal Procedure Law and other statutes or case law,
rather than the Rules Governing Judicial Conduct, we cannot address them. We note, however, that a
judge who acts in accordance with his/her good-faith legal determination of these issues necessarily
acts ethically, even if the decision is reversed on appeal (see e.g. Opinions 19-20; 18-49; 18-57/17-166
[“a judge does not violate [Part 100] by fulfilling his/her statutory powers, functions, and duties as a
licensing officer in good-faith reliance on statutory authority and administrative guidance on how to
exercise that authority”]).

      Enclosed, for your convenience, are Opinions 19-20; 18-57/17-166; and 18-49 which address 
this issue.

      Finally, in case it may be helpful, we understand OCA has established a Criminal Justice Legislation
Implementation Committee to offer guidance on these developing legal issues. Please see their website
for more information: https://nycourts.sharepoint.com/sites/CJL/SitePages/Home.aspx

Very truly yours,
George D. Marlow, Assoc Justice
Appellate Div., First Dept. (Ret)
Committee Co-Chair

Hon. Margaret T. Walsh
Supreme Court Justice
Committee Co-Chair
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Advisory Committee on Judicial Ethics

Opinion 19-145

December 12, 2019

Digest: A judge may not facilitate a traffic ticket
plea reduction program instituted by 
the District Attorney’s office that would 
interfere with the court’s exercise of 
judicial review and discretion.

Rules: 22 NYCRR 100.1; 100.2; 100.2(C); 100.3(B)
(7); 100.3(C)(1); Opinions 18-101; 18-49;
16-92; 15-34; 14-12; 13-33; 10-113; 10-32/
10-48; 09-160; 08-11; 01-100/01-101; 00-95;
99-82; 93-58.

Opinion:
      Several judges ask if they may facilitate a 
traffic plea reduction program initiated by the 
District Attorney’s office which was designed
and implemented, without court input, to dispose
of traffic cases without any in-court appearances
by the District Attorney’s office.1 Pursuant to
the program, the District Attorney determines
eligibility for a reduction, directs the ticket
holder to choose a defensive driving course ($40
fee), charges a $150 administrative fee, and 
recommends dismissal of the ticket following
submission of the necessary paperwork and 
payment of the fee. The District Attorney’s office
will direct defendants to “notify the court if you
decide to participate in this program,” and will
then forward the resulting plea offers to the
court to keep on file “so that the Court will have
an awareness of what offer or resolution has 

been extended to a traffic defendant” even though
the District Attorney’s office will not appear.

      A judge must uphold the judiciary’s integrity
and independence (see 22 NYCRR 100.1) and must
always avoid even the appearance of impropriety
(see 22 NYCRR 100.2). A judge must not convey
an impression that others are specially positioned
to influence the judge (see 22 NYCRR 100.2[C]).
Also, a judge must dispose of all judicial matters
promptly, fairly and efficiently (see 22 NYCRR
100.3[B][7]) and diligently discharge his/her 
administrative duties without bias or prejudice
(see 22 NYCRR 100.3[C][1]).

      In general, to avoid any possible appearance
of impropriety or coercion, a judge should satisfy
him/herself that the defendant is aware of all
his/her options, including the right to plead not
guilty and go to trial before a fair and impartial
arbiter (seeOpinions 14-12; 13-33; 00-95; 99-82).

      We have repeatedly said “judges must maintain
their independence from prosecutors and not
participate or assist in ‘what is essentially the
work of the prosecutor’s office’” (Opinion 18-101).
For example, court personnel must not distribute
the District Attorney’s materials outlining his/her
policy respecting plea agreements (see Opinion
08-11, citing Opinion 93-58 [“[a] district attorney

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

   1 Indeed, the District Attorney’s office expressly represents that its attorneys who appear in court on other matters will have no information
about traffic matters and will not be authorized to make decisions or recommendations about them.

Continued on page 40 
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is without authority to impose rules of procedure
upon a court. To do so is an intrusion upon the
independence of the judiciary and violates section
100.1 of the Rules of the Chief Administrator 
of the Courts”]). Nor may a judge send forms 
prepared by the District Attorney’s office to 
traffic defendants (see Opinion 00-95) or include
extensive information promoting the District 
Attorney’s traffic diversion program on the
court’s website (see Opinion 18-101). Similar
concerns preclude a judge who presides in traffic
court from designating the traffic court clerk to
advise defendants of any plea agreement the
prosecuting assistant district attorney will offer
(see Opinion 10-113). As we noted, this procedure
“would impermissibly blur the distinction 
between the judicial and prosecutorial roles and,
at the very least, would create an appearance of
impropriety” (id.).

      Likewise, judges may not compromise their
ethical obligations in order to mitigate the 
challenges that prosecutors or law enforcement
officers face by, for example, allowing the state
police to dictate the trial schedule for their 
convenience in avoiding overtime (see Opinion
09-160). In Opinion 08-11, we noted a judge
“should not implement a procedure the District
Attorney developed to facilitate defendants’
pleas to lesser charges in traffic matters that
would eliminate the need for the District Attorney
or a member of his/her staff to appear in the
judge’s court.”

Significantly, the procedure described here – 
as in prior opinions - seems to be designed to 
discourage defendants from pleading not guilty
and going to trial in order to eliminate court 
appearances by the District Attorney’s office.
Here, the overall effect of the proposed plea 
reduction program is to limit the court’s review
and discretion and ability to ensure the defendant’s
rights to a trial or a supporting affidavit and the
administration of a fair and equitable disposition,
such as a fine, dismissal or discharge, conditional
or otherwise.

      We also note that the court has an independent
role in deciding whether a particular plea agreement
is fair and appropriate with respect to a particular
defendant (see e.g. Opinion 10-32/10-48). The
court cannot pre-approve participation in the
District Attorney’s plea reduction program for
all defendants. Indeed, the materials submitted
with this inquiry could mislead defendants into
thinking their nonrefundable $150 fee will 
ensure court approval.

      Under these circumstances, the inquiring
judges may not facilitate the District Attorney’s
program as described.

      Instead, consistent with prior opinions, the
judges may continue to inform defendants of all
their options, including the right to plead not
guilty and go to trial before a fair and impartial
arbiter (seeOpinions 14-12; 13-33; 00-95; 99-82);
advise defendants of any other applicable rights,
including their right to counsel (cf. Opinion 01-
100/01-101 [“throughout the law runs the theme
of judicial responsibility for guaranteeing 
the right to counsel on behalf of indigent 
defendants”]; and advise defendants that any
plea bargain is subject to the court’s review 
and approval under applicable law, even if the
District Attorney charges them a nonrefundable
fee (seeOpinions 10-32/10-48; 15-34; 16-92). The
judges may also consult with court administrators
about how to proceed.

      Finally, we note that the propriety of a 
particular plea agreement is primarily a legal
question, which we cannot address (see e.g.
Opinion 10-32/10-48 [judge “may consent to a
plea agreement that includes a defendant’s 
participation in a district attorney’s traffic ticket
diversion program if the plea agreement is fair
and appropriate with respect to the particular 
defendant and if the traffic ticket diversion 
program is legal”]). A judge who makes a good-
faith legal determination about the lawfulness of
a plea agreement before him/her is necessarily
acting ethically (see e.g. Opinion 18-49).
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Advisory Committee on Judicial Ethics

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

Opinion 19-156

January 8, 2020

Dear :

      This responds to your inquiry (19-156) asking whether you may, as a former village trustee who
participated in village policy decisions (presumably including amendments to the village code), preside
in cases involving village code violations. You explain that code violation cases are prosecuted by the
village prosecutor, and you had no involvement in such matters as a village trustee.

      We said a town justice-elect who serves on the board of the town where he/she will preside and
who voted on legislation amending and promulgating town laws and ordinances and on the initial 
appointment and subsequent annual reappointments of the town attorney is not required to disqualify
him/herself when the town attorney appears or when such town laws and ordinances are the subject
of cases before him/her. The same principles apply here.

      Enclosed, for your convenience, is Opinion 10-190 which addresses this issue.

Very truly yours,
George D. Marlow, Assoc Justice
Appellate Div., First Dept. (Ret)
Committee Co-Chair

Hon. Margaret T. Walsh
Supreme Court Justice
Committee Co-Chair
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Decision and Order By The Honorable Karl E. Manne 

      Petitioner commenced a summary proceeding
against Respondent in which Petitioner seeks
possession of certain real property described in
the Petition, together with a money judgment for
rent and other fees allegedly owed by Respondent.
Respondent was served with the Notice of Petition
and Petition on November 6, 2019, which was
initially returnable November 19, 2019. At the
request of Respondent the initial appearance was
adjourned to December 3, 2019, and a hearing
on the Petition was held on December 17, 2019
following which the Court reserved decision and
allowed the parties an opportunity to submit
memoranda of law. A letter/memorandum was
filed by Petitioner’s attorney on December 23, 2019.

      The Petition seeks a warrant of eviction
based upon Respondent’s holdover following the
purported termination of the parties’ written
lease, based upon Respondent having allegedly
violated certain provisions of the lease. These 
alleged violations consisted of (1) smoking in the
apartment, and (2) having guests stay at the
apartment for more than fourteen (14) days
without the consent of the landlord.

      While the Respondent denied the alleged 
violations, the Court does find that the Petitioner
has met its burden of proof to establish that the

violations did in fact occur. Witnesses testified
to having observed these alleged violations, and
on the issue of smoking, Respondent’s primary
defense seemed to be that other tenants smoke
as well, without being evicted. This Decision,
however, turns not on the facts but the Court’s
interpretation of the law.

      The first question for the Court is whether
the lease was terminated upon consent of the 
parties. Respondent was served with a notice
of termination on or about August 5, 2019
which afforded Respondent with the right to a
hearing. This hearing was held at the Dispute
ResolutionCenter through Catholic Charities on
August 26, 2019. Based upon the memorandum
provided by Catholic Charities, it appears that
the parties agreed that Respondent would 
“vacate the premises... and apply to be added
onto [a third party’s] lease.” This memorandum
is silent as to what would occur if Respondent’s
application was not approved or if he otherwise
failed to move in with the third party. Moreover, 
neither party signed the memorandum or any
other writing to memorialize their agreement. 
Accordingly, the Court finds that whatever 
oral agreement was made by the parties, it 
was not sufficient to either terminate or modify
the written lease. 

State of New York : Herkimer County
Town Court : Herkimer

Herkimer Housing Authority,
Petitioner

-against- DECISION AND ORDER
File No.: 1110016

Daniel Miles,
Respondent.

Before: Hon. Karl E. Manne
Town Justice
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      The second question is whether the lease
was terminated based upon the Respondent’s 
violations. The lease provides that “The Landlord
shall not terminate or refuse to renew the Lease
other than for serious or repeated violation of
material terms of the Lease” and then lists what
these consist of, including relevantly “assigning
or subleasing of the premises or providing 
accommodation to boarders or lodgers” and “any
activity that threatens the health, safety, or right
to peaceful enjoyment of the premises by other
Residents...” While the Court has found that 
Respondent allowed guests to reside in the premises
for more than fourteen (14) days, evidence adduced
at trial did not establish any assignment or 
subleasing, nor the providing of accommodation
to boarders or lodgers (which, in the regular 
use of these terms, involves the collecting of 
payment in exchange for the provision of the 
accommodation). With regard to the smoking 
violation, while certainly smoking constitutes a
health risk to the smoker and may constitute a
health risk to others, insufficient evidence was
presented herein which would allow the Court
to find that Respondent’s smoking occurred in a
location, manner or frequency which actually
threatened the health or right to peaceful 
enjoyment of the premises of any third party.
Further, while the Court finds that the violations
did occur, the Court is unable to conclude that
they were either “serious” or “repeated.”

      The third question is whether, even if the 
violations were deemed to fall within the class
of those for which the lease, by its own terms,
may be terminated, Respondent is entitled to an
opportunity to cure. Petitioner does not claim
that any such opportunity was provided, other
than through the right to a hearing. Section 753(4)
of the Real Property Actions and Proceedings
Law, as recently amended, provides that “[i]n
the event that [an eviction] proceeding is based
upon a claim that the tenant or lessee has
breached a provision of the lease, the court shall
grant a thirty day stay of issuance of a warrant,
during which time the respondent may correct
such breach.” The NYS “Housing Stability and 

Tenant Protection Act of 2019” extended what
had been a 10-day post judgment cure period for
NYC tenants to 30 days for tenants state-wide.
Fairly extensive case law exists which have
carved out exceptions to the stay requirement,
but these exceptions would seem inapplicable
herein, particularly as no pre-petition opportunity
to cure was extended. The Court further 
notes that the subject lease herein contains no
“objectionable tenant” provision which might
allow for application of the statutory exception
under RPAPL §753(3).

      The final question raised by the Court at 
the conclusion of the hearing was whether 
the Court has the authority to issue a money
judgment for fees assessed as a penalty for 
lease violations, under RPAPL §702 as recently
amended. Given the foregoing findings, this
issue is rendered moot.

      Based on the foregoing, the Court finds that
the lease was not validly terminated, and it is
therefore the judgment of this Court that the 
petition herein be dismissed.

Dated: December 27, 2019
Karl E. Manne
Town Justice

The Karl E. Manne
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Decision By The Honorable David Otis Fuller, Jr. 

      The defendant moves to dismiss the superseding
information charging Obstructing Governmental
Administration, 2nd Degree, dated November 19,
2019. (An initial information verified August 14,
2019 had been filed with the court and dismissed
after it was superseded.) The defendant was 
arraigned on the superseding information on
December 24, 2019. The defendant contends
that the superseding information, assertedly
based on insufficient allegations, is improper
and should be dismissed for facial insufficiency.
CPL 100.15. The information, to be sufficient on
its face, must establish, if true, every element of the
offense charged and the defendant’s commission
thereof. CPL 100.40.

      The factual part of the superseding information
reads as follows: 

“The defendant(s) at the above date, time and
place, (August 14, 2019 at approximately
03:20 PM at Depot Square in Tuckahoe)
did intentionally obstruct and impair an 
investigation by the Tuckahoe Police 
Department (TKPD), an official function of
Tuckahoe Police Department. Your deponent

and other TKPD officers responded to the
above mentioned location investigating a
disturbance involving the defendant who was
reportedly screaming at staff over an order
and they wanted him removed from the
premises. When your deponent first asked
defendant to provide his identification he
refused to do so, stating that he ‘did not need
to show any identification.’ After informing
the defendant that I was investigating what
had occurred at Starbucks, he again refused
to provide identification. Other TKPD officers
arrived on scene, and defendant was asked
by Lt. Rotta for his identification once
again, at which point defendant fled the
scene on foot. I, along with other officers
had to leave the active investigation to pursue
the defendant and were able to eventually
apprehend him. Pursuant to CPL 710.30,
the People intend to use these statement
(sic) at trial.The above allegations(s) of fact
are made by the complainant herein on 
direct knowledge (and upon information and
belief), with the sources(s) of complainant’s
information and the grounds for his or her
belief being: Direct Knowledge.”

State of New York : Westchester County
Village Court : Tuckahoe

People of the State of New York,

-against- DECISION
Docket No.: 1-00130

RICHARD ANDREW SEEMER,
Defendant.

Before: Hon. David Otis Fuller, Jr.
Village Justice

Appearances of Counsel: People of the State of New York, Beth A. Gordon
Defendant’s Attorney, Kenneth M. Calvey
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      In the information, there is a hearsay allegation
that the defendant was “screaming” at the staff
over an order at Starbucks. Although, according
to the police, the staff wanted the defendant 
removed from the premises, the information
does not state that the staff had asked him to
leave and that he had refused. In fact, after the
police requested his identification three times,
the defendant each time refusing, and the reporting
officer telling the defendant that he was investigating
what had occurred, he fled the premises and was
eventually apprehended. 

      The authority of a police officer to arrest for
any offense is limited to circumstances when the
officer “has reasonable cause to believe that such
person has committed such offense in his or her
presence” (CPL 140.10 [1] [a]. The screaming
was not in an officer’s presence and, in any case,
did not constitute an offense, non-criminal or
otherwise, and the officer had no authority to 
arrest him. (Screaming is nonetheless objectionable
and best handled by telling the screamer to stop
or leave.) Since the officer had no basis to detain
the defendant, the defendant had no duty to stop
or respond to the officers’ repeated requests for
identification. In fact, the defendant had the
right to walk or run away from the police officer.
People v. Howard, 50 NY 2d 583, 590-1; People v.
Stokes 32 NY 2d 202, 206-7. It is, coincidentally,
difficult to see how knowing the defendant’s
name or where he was from would have advanced
the investigation.

      Obstructing Governmental Administration
– 2d Degree § PL 195.05, is stated as follows, 

“A person is guilty of obstructing governmental
administration when he intentionally obstructs,
impairs or perverts the administration of law
or other governmental function or prevents
or attempts to prevent a public servant from
performing an official function, by means of
intimidation, physical force or interference,
or by means of any independently unlawful
act, or by means of interfering, whether or not
physical force is involved, with radio, telephone,

television or other telecommunications systems
owned or operated by the state, or a county,
city, town, village, fire district or emergency
medical service or by means of releasing 
a dangerous animal under circumstances
evincing the actor’s intent that the animal
obstruct governmental administration.” 

      The information states essentially that the
defendant obstructed governmental administration
by refusing to provide his identification. Since,
as shown above, he was not legally required to
give identification, the charge cannot be supported.

      Accordingly, the motion to dismiss is granted
and the information is dismissed.

Tuckahoe, NY
January 9, 2020
David Otis Fuller, Jr.



Spring 2020 - The Magistrate

46

Decision and Order By The Honorable Barbara Seelbach

SEELBACH, J.

Defendant moves for an order, pursuant to CPL
§440.10, vacating the July 16, 2018 conviction
to the charge of speeding doing 81 m.p.h in a 55
m.p.h. zone in violation of Vehicle and Traffic
Law §1180B.

The following papers were read:
Papers Numbered  Esq. 1-3
Affidavit of Chuck Roberts
Opposition None 1

On May 11, 2018, the New York State Police issued
the defendant a simplified traffic information 
accusing the defendant of violating VTL §1180B,
speed over 55 zone, on the Taconic State Parkway
in the Town of Clinton, County of Dutchess,
State of New York. The simplified information
states the defendant was traveling at a rate of 81
m.p.h. in a 55 m.p.h. zone. The charged speed is
26 miles over the speed limit and results in a 6-
point violation.

The defendant contends he was not represented
by counsel when he pleaded guilty to the charge,
and that he did not know the consequences of
his plea. Specifically, the defendant alleges that
he was not aware that a 6-point speed would 
result in the Department of Motor Vehicles 

requiring him to pay a Driver Responsibility 
Assessment Fee (hereinafter DRA) in addition
to the fine and surcharge.

CPL §440.10 states that at any time after entry
of a judgment, the court in which it was entered
may, upon motion of the defendant, vacate such
judgment... upon various grounds as outlined in
the statute. Defendant did not specify a ground,
but instead asked for relief in the interest of 
justice. There is no statutory authority pursuant
to CPL §440.10 for the relief requested.

Based upon the papers presented, it is the defendant’s
contention that he did not understand the 
consequence of his guilty plea, specifically, that
he did not know that the DRA was required to
be imposed as part of his sentence.

On June 11, 2018, the defendant signed and 
entered a guilty plea to the charge of speeding at
a rate of 81 m.p.h. in a 55 m.p.h. under penalty
of perjury. Initially, the court rejected the plea
because of the DRA and the defendant’s potential
lack of knowledge that the 6-point violation
would trigger this civil penalty against him by
the New York State Department of Motor Vehicles.
On June 29, 2018, the defendant spoke with the
court clerk and advised her that he wished to
plead guilty to the charge. The court entered his

State of New York : Dutchess County
Town Court : Clinton

People of the State of New York,

-against- DECISION
Ticket No.: K1037PPHJ

CHUCK ROBERTS,
Defendant.

   1 Defendant did not provide the court with proof of service of the motion upon the prosecutor. Nevertheless, had opposition been 
entered by the prosecutor, the Court’s position would remain the same.
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plea of guilty on July 16, 2018. Subsequent
thereto, on July 23, 2018, the court mailed a fine
and surcharge acceptance/plea by mail form to
the defendant at the address listed on the ticket.
In addition, the notice was e-mailed to the 
defendant. The first paragraph of the notice 
advises that 6-point infractions are subject to the
DRA. Also attached to the notice was a letter
outlining in detail the consequences of a guilty
plea to the charged offense and the imposition
of the DRA. That notice also states in bold type:
*** If you wish to plead not guilty and/or
change your plea to not guilty please notify
the court within five business days of the
date on this letter.

In People v. Harris, 61 N.Y.2d 9, 471 N.Y.S.2d 61,
459 N.E.2d 170 (1983), the Court of Appeals 
has determined that “no catechism of rights is
required for the entry of a guilty plea.”

CPL §220 provides that a defendant may consent
to the entry of a guilty plea to the charge and the
Court need only assure itself that the plea is being
entered knowingly, voluntarily and intelligently.

Here, on two separate occasions, the court 
informed the defendant of the consequences of
entering a guilty plea. Therefore, the defendant
has demonstrated to this court that his plea 
was entered into knowingly, intelligently and
voluntarily following these warnings. In addition,
defendant has not provided the court with 
any documentation or proof of any mental 
incompetence or inability that would have 
impaired his understanding of the terms and
conditions of his plea and the corresponding
DRA information that was presented to him on
two occasions prior to the entry his guilty plea

Now, it is hereby

ORDERED that defendant’s motion is denied.

Dated: October 25, 2019
Town of Clinton
__________________________
Barbara Seelbach
Clinton Town Justice
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Get Your NYSMA Gear Now!
ITEM #         DESCRIPTION                        PRICE
    1        2019 WINDOW DECAL                $  1.25

    2       MOTORCYCLE STICKER           $  1.25

    3       COFFEE MUG 12oz                      $  8.00

    4       TRAVEL MUG with NAME         $ 12.00

    5       TRAVEL MUG white                    $ 12.00

    6       TRAVEL MUG silver                    $ 12.00

    7       TOTE BAG with zipper                $ 30.00

    8       UMBRELLA                                  $ 20.00

    9       LAPTOP CASE                             $ 49.00

    10     NYSMA PEN                                 $  3.00

    11     GOLF TOWEL                              $  8.00

    12     WALL CLOCK 12 inch                  $ 20.00

    13     NYSMA LAPEL PIN                     $  8.00

    14     PORTFOLIO w/ CALCULATOR  $ 35.00

    15     BADGE WITH CASE silver          $105.00

    16     BADGE WITH CASE gold            $105.00

    17     BADGE WITH CASE custom       $140.00

    18     OGIO GOLF BAG w LOGO         $109.00

    19     TAPE MEASURE w LOGO          $  5.00

    20     “JUDGE IN TRAINING” BIB      $  8.00

    21     POLO w POCKET                        $ 17.00

ITEM #         DESCRIPTION                        PRICE
22          POLO w/o POCKET                      $ 24.00

23          MOISTURE WICKING POLO     $ 26.00

24          NYSMA T-SHIRT                          $ 10.00

25          NYSMA T-SHIRT w POCKET     $ 12.00

26          SHORT SLEEVE OXFORD         $ 36.00

27          LONG SLEEVE OXFORD            $ 43.00

28          SWEATSHIRT                               $ 22.00

29          HOODIE                                        $ 29.00

30          SWEAT PANTS                             $ 24.00

31          DENIM LONG SLEEVE SHIRT  $ 42.00

WOMEN’S
32          POLO w POCKET                        $ 24.00

33          POLO w/o POCKET                      $ 17.00

34          MOISTURE WICKING POLO     $ 20.00

35          NYSMA T-SHIRT w POCKET     $ 10.00

36          NYSMA T-SHIRT w/o POCKET  $ 10.00

37          SHORT SLEEVE OXFORD         $ 36.00

38          LONG SLEEVE OXFORD            $ 38.00

39          SWEATPANTS                              $ 24.00

Call us at 315-370-6994
ORDER FORM

NAME________________________________________  ADDRESS________________________________________________________

PHONE NUMBER_______________________________ EMAIL___________________________________________________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

LIKE US ON FACEBOOK – BEGGAR PROMOTIONS LLC WWW.BEGGARPROMOTIONS.COM

MAIL FORM TO P.O. BOX 17 FAIR HAVEN, NY 13064 ~OR~ EMAIL TO BEGGARPROMOTIONS@GMAIL.COM



Point and Insurance Reduction Program 
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course, 
you can reduce your point total by four points AND save 10 % on your automobile liability and 
collision insurance premiums. Take the course online: available 24 hours/ 7days a week/365 

days a year. If you have no points, you still get the insurance discount – it’s the law! 

Proof of effectiveness 
65% fewer violations- 35% fewer accidents 

 as a result of taking the NYSP 6 Hour driver improvement course 
 

How to enroll? 
 

Classroom info call 718-748-5252 
Or go to www.NYSP.com 

Online course go to www.NYSPonline.com 

NYSP provides feedback to the court! 

For years NYSP has provided information regarding violator 
participation in the classroom. This feedback is provided to 
the court at no cost to municipalities. For more information on 
how to enroll in NYSP’s Court Referral Program contact us 
and start participating now. 
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Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054
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