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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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PRESIDENTS MESSAGE

Dear Colleagues:

When I took the oath of office
as your NYSMA president, 
I mentioned in my remarks 
at the installation dinner the
ancient curse: “May you live
in interesting times.” I was
referring then to the immense
changes in the bail and

discovery laws, summary proceedings and how our
day-to-day lives on the bench would change. Little
did I know that halfway through my term, our lives
(both professionally and personally) would be turned
upside down because of the coronavirus pandemic.
Interesting times indeed!

Each of us knows of someone who has been afflicted
with this scourge. Some of us have lost loved ones or
friends. We all have adjusted our daily existence to
staying in place, doing online arraignments, helping
neighbors and family at a distance and just trying to
take it all one day at a time.

Throughout this period, your association has continued
to work on your behalf. Our great staff, led by our
superb executive director, the Hon. Tanja Sirago, has
worked from home and have kept up on any 
requests for assistance. Our committees and executive
board continue to function by online meetings and
email. We have been in regular consultation with 
the Office of Court Admiration to implement online
arraignments.

We also have continued to plan for our September
conference in Syracuse. Elsewhere in this issue are
the reservation forms. Because of the long lead times
needed to edit, print and mail this magazine, this is
being written in early May. Our conference is in 
September. We do not know yet if we will be able
hold the conference. Your health and safety, and 
that of your family, are our paramount concern.
Therefore, please do make your reservations
now, but rest assured that if we do have to 

cancel the conference, full refunds will be made.
We will let the membership know promptly by
email of any cancellation.

In closing, let us look for inspiration to Sir Winston
Churchill, Britain’s great wartime prime minister. 
His words, spoken generations ago, are applicable to
us today: 

We are “. . . a people who will not flinch or weary of the
struggle – hard and protracted though it will be; . . .  we
shall rather draw from the heart of suffering itself the
means of inspiration and survival, and of a victory won
not only for ourselves but for all; a victory won not only
for our own time, but for the long and better days that
are to come.”

Stay well, stay safe and I hope to see you all in 
Syracuse in September.

Cordially,

Jonah Triebwasser, President

Hon. 
Jonah Triebwasser
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Executive Committee Highlights By The Honorable Tanja Sirago, Executive Director

Due to the COVID19 pandemic, the NYSMA
Executive Board meeting scheduled for
March 21st had to be cancelled. The Board

moved forward on certain administrative issues 
by email, such as reviewing and accepting the prior
executive board meeting minutes and the treasurer’s
reports. Each board member was provided digital
copies of formal committee reports and brief email
discussions were circulated among the board. One
issue that arose with the Conference Education and
Training Committee was the suggestion to open 
our CLE courses to non-member attorneys during
our annual conference. Discussion was held and a
vote was taken via email, resulting in the majority
wanting to keep the courses limited to NYSMA
members only.

Our next executive board meeting is scheduled for
June 27th in Rochester, pending the lifting of “NY
on Pause” restrictions.

Judicial Robes
Gavels

Manufacturers of: Clerical Apparel • School Uniforms 
• Pulpit Choir •Judicial Robes & Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*
Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com    www.churchrobesstore.com

NYSMA’s Judicial Wellness Committee is seeking
professionals within our membership who would
like to volunteer their time and knowledge to our
judicial wellness initiative.

If you would be interested in speaking at one of
our classes or be part of an initiative that would
help your fellow judges, please contact Judicial
Wellness Chair Hon. Susan Sullivan-Bisceglia at 
smsullivanlaw@aol.com.
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In Memory of Departed Friends 

Honorable Pauline Lucile Leonard
By NYSMA Director Hon. Vera Hustead (T/Ripley)

The New York State Magistrates Association notes
with deep and genuine regret the passing of our past
president, the Hon. Paula Leonard. She was a retired
Town of Ulster Justice having served from January
1978 until December 2005. Judge Leonard was
elected president of the NYS Magistrates Association
in 1995. She was only the second woman to hold that
position since the association’s beginning in 1909.
Prior to her presidency, she served as a NYSMA 
director, treasurer and vice-president. She also was
past president of the Ulster County Magistrates 
Association. Judge Leonard was the recipient of
“Magistrate of the Year” in 1990, the highest award
bestowed upon a justice by the SMA.

Judge Leonard leaves behind a legacy of hope and the
importance of listening, forgiveness and her passion
for sharing her knowledge of the court system. She
was a caring, unselfish, free-spirited woman who
touched the lives of everyone she knew. She is survived
by two daughters, a son, two grandchildren, two
great grandchildren and their families.     

HonorableDuncan MacAffer
By NYSMA Past President 
Hon. Peter Barlet (T/Warwick)

I can’t think of a better example of the potential and
power of a local village justice than the one set for all
of us by the late Duncan MacAffer. 

His passing on March 1, 2020, was a loss for his family,
friends and all those in the village of Menands who
benefitted from Duncan’s wisdom, knowledge of the
law, and overall good sense during his 41 years of
dedicated public service. 

For the New York State Magistrates Association, it
was the loss of not only a great past president, but a
role model for the thousand of judges and court
clerks who were guided by his example.

Most importantly, he spent his time and efforts in
helping all of us in the area of judicial education. 
His work with the Office Of Court Administration
touched upon ever area of the law covered by our
courts, and he willingly traveled all over the State of
New York to bring that instruction to our doorstep.

Although problems with his health may have kept him
away from us for many years, there are certain individuals
who are such an integral part of an organization that
it is difficult to ever truly separate them from the 
organization itself. For many of us, Duncan MacAffer,
was one of those truly unique individuals.

His memorial service in downtown Albany was
beautifully done, well-attended, and a heartfelt 
expression of the love and affection that so many
present obviously felt the need to confirm.  
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CORE A and CORE B Now Online!

The Office of Justice Court Support is
pleased to announce that the 2020 Core
A and Core B Judicial Training programs

and assessments have been uploaded for on-line
viewing, Continuing Judicial Education (CJE)
credit and Continuing Legal Education (CLE)
credit.  The programs were recorded on March
10th and 11th at Albany Law School amidst a
very reduced group of attending judges due to
the COVID-19 crisis.  

The courses may be accessed at:
https://mycje.learnupon.com/. The judge’s 
username is their full Outlook email address 
(i.e. jsmith@nycourts.gov).  For judges who do
not know their password simply click on the
‘forgot password’ link located on the login 
page.  Once logged in, an instructional video 
is available for site navigation tips.  Hard copy
navigation instructions are also available in the
section labeled “Resources.” Below the banners
are links to the enrolled videos including the
2020 Core A and B programs.

Course Code and CJE/CLE Credits
Please make note of the embedded course code
that is orally announced during each program.
The code is also visually shown on the screen
during the presentations. The codes must be entered
where indicated online to obtain appropriate
CJE credit.  We suggest that the code be written
down on a separate piece of paper when it is 
announced/shown so that it can be entered 
by you where appropriate at the conclusion of
the program.

CJE credits are those credits required to be 
obtained by all town and village justices and 
associate village justices and which are awarded
by the Office of Justice Court Support for all

non-attorney and attorney justices. Continuing
Legal Education (CLE) credits for attorneys 
are awarded by the New York State CLE Board
and are only applicable to attorney justices.
Attorney justices may be awarded CJE and CLE
credits for viewing each course on MyCJE.  The
website also has a catalog of prior recorded 
programs available for CJE credits.  Please note,
commencing May 1, 2020, the Judicial Institute
will no longer grant CLE credits for those
courses originally conducted more than four
years ago (i.e., 2015 and earlier).   

Assessment Requirement
In accordance with the Chief Administrator’s
Rules, all non-attorney justices are required to
take and pass at least six course assessments, or
one full stand-alone assessment associated with
either Core A or Core B each year. Both 2020
Core assessments are located in the MyCJE web-
site’s catalog and can be taken in their 
entirety online. A judge may fulfill his/her 
assessment requirement by either completing
the full stand-alone assessment, or by answering
the questions related to the specific training 
program viewed immediately upon completion
of the individual programs. Please note, judges
have the option to choose any combination of six
Core classes. A judge who takes the stand-alone
assessment and his/her Core classes online, must
be sure to view the specific programs associated
with the stand-alone assessment in order to 
receive full credit. Once a judge has successfully
completed a full assessment, notification of a
successful completion will be AUTOMATICALLY
sent to the Office of Justice Court Support and
nothing more is needed to receive credit. 
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Pretrial Resources By The Honorable Russ Immarigeon (Hillsdale Town Court)

NYC Criminal Justice Agency

In the ballyhoo over the pros and cons of the past
year’s bail reforms, many tales, mostly anecdotal,
has been passed on electronically, over the airwaves,

and in the press. Much more validated data is necessary
about what is happening in our courts. Several
organizations have begun to assess the implementation
and outcomes of recent bail reforms in the state.
However, a key component of an ongoing empirical
understanding of what goes on in our courts (and 
afterwards) requires routine record-keeping at an 
unprecedented (but practical) level.

Accordingly, a hidden treasure in this year’s reforms
is the following provision:

The chief administrator of the courts, in conjunction
with the Division of Criminal Justice Services, shall 
collect data and report every six months regarding 
pretrial release and detention. Such data and report
shall contain information categorized by gender, racial
and ethnic background; regarding the nature of the
criminal offenses, including the top charge of each case;
the number and type of charges in each defendant's
criminal record; the number of individuals released on
recognizance; the number of individuals released on
non-monetary conditions, including the conditions 
imposed; the number of individuals committed to the
custody of a sheriff prior to trial; the rates of failure to
appear and rearrest; the outcome of such cases or dispositions;
the length of the pretrial detention stay and any other
such information as the chief administrator and the 
division of criminal justice services may find necessary
and appropriate. Such report shall aggregate the data
collected by county; court, including city, town and 
village courts; and judge. 

The New York City Criminal Justice Agency (CJA)
is a long-standing exception to the lack of data 
gathering and analysis in the state. Staff members
routinely interview arrested persons in pre-arraignment
custody awaiting criminal court appearances. The
purpose of these interviews is “to provide judges,
prosecutors, and defense counsel with background
information on defendants in order to assist in 
determining the likelihood that individual defendants,

if released, will report for scheduled court dates.”
After interviewing defendants, more specifically,
CJA staff make recommendations concerning the
low, moderate, or high risk of individual defendants
subsequently appearing in court. CJA staff also collect
data regarding desk appearance tickets (DAT) from
district attorney offices.

In the current context it is useful to consider the 
following CJA reports, partially at least, as models for
more localized reporting on what town and village
courts do in upstate areas. Such information is useful
not simply for a clearer picture of what we do, but
also for information for further reforms and revisions.

In April 2018, the CJA released a trend-assessing 
report, Understanding the Past, Imagining the Future:
13 Highlights from 30 Years of New York City Criminal
Justice Agency Data, that explores three decades of
collected data that offer insights into not only court
practices, but also defendant court attendance behavior.

•   The number of CJA interviews was lower in 2016
than in 1987;

•   The number of defendants released on recognizance
(ROR) increased from 1987 (53%) to 2016 (67%);
the number of non-felony (misdemeanor) cases
increased over this time period;

•   Rates of misdemeanor cases ROR’d increased and
rates of felony cases ROR’d remained steady over
this 30-year period;

The Hon. Russ Immarigeon
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Continued on page 8 

•   ROR rates in “continued” misdemeanor and
felony cases increased between 2007 and 2016;

•   Over 30 years, CJA recommended release in a
larger share of misdemeanor and felony cases;

•   Judges were more likely to ROR misdemeanor
cases in all CJA recommendation categories 
(recommended release for low and moderate risk
defendants and no recommendation for release in
high risk cases and those with active warrants);

•   Judges did similarly for felony cases, but they
were more likely to ROR misdemeanor cases than
felony cases for which CJA recommended release;

•   Since 2007, misdemeanor case bails were increasingly
paid for at arraignment, while bail payments in
felony cases were paid at steady levels;

•   Police practices fluctuated in the issuance of DATs
over 30 years;

•   First court appearance rates in DAT cases
bounced back and forth over this time; the lowest
rate was in 1994, the highest in 1999;

•   First court appearance in DTA cases declined over
30 years, resulting in 100,000 warrants for failing
to appear; and

•   The court appearance rate for non-DAT cases 
increased over the last 10 years of this three-
decade span.

In a March 2019 report, Pretrial Release Without
Money: New York City, 1987-2018, the CJA set out 
to further establish a 30-year baseline for pretrial
practice trends.

“To analyze these trends,” the report observed, “CJA
compiled over 5 million pretrial release decisions
from the last three decades. The data follow a clear
pattern: from 1987 to the present, courts have moved
further and further away from the use of monetary
forms of pretrial release towards release without
money. In fact, for the first time in over three
decades, in 2018 the volume of release without
money was more than three times that of money bail.
At the same time, the city’s jail population has 
declined, from a high of nearly 22,000 in 1991 to
7,862 at the beginning of 2019.”

Moreover, the report showed “judicial willingness to
release defendants without money has varied by a 
defendant’s arraignment charge, with rates of 
non-monetary release highest for defendants charged

with a misdemeanor or less.” The report also 
showed “a small improvement in already robust
court appearance rates for defendants released on
their own recognizance.”

In July 2019, the CJA gave DATs a further look. 
In Desk Appearance Tickets and Appearance Rates –
The Benefits of Court Reminders, DATs, at least as
practiced in New York City, are described as follows:
“For some arrests, mostly misdemeanors, the arresting
officer can issue the arrestee a DAT [that] allows the
arrestee to go home from the precinct and return for
the arraignment at a later date. Such an arrest is still
best thought of as ‘custodial,’ however, because the
arrestee must remain at the police precinct while the
officer fingerprints him and checks for any outstanding
warrants, orders of protection, or other disqualifying
factors. But, if given a DAT, the arrestee can go home
sooner and work through his case while released in
the community.”

As noted above, the issuance of DATs has fluctuated
over the years. Since the 2000s, the use of DATs has
increased and their use has been affirmed further in
New York State’s January 2020 bail reform legislation
and its April 2020 revisions, which will undoubtedly
increase their issuance even more so. In the early
1990s, the report notes, about 40% of DAT defendants
actually failed to appear at their arraignment 
hearings (more recently 25% have failed to appear),
so CJA started sending court appearance reminders
(phone calls) to ticketed defendants.

In this study of 2,219 defendants from all five New
York City boroughs, CJA discovered the following for
the time period 2000-2017:

•   The volume of DATs issued has increased more
than five-fold between 2000 and 2014, although
it has tempered down slightly since then, in part
because of police issuing summons rather than
DATs for certain offenses, such as possession of
small amounts of marijuana; and

•   DATs have increased as a percentage of all custodial
arrests, again with the peak year being 2014 (since
2013 DATs have comprised about one-quarter of
all custodial arrests.)

CJA’s statistical analysis, which controlled for 
borough, race, gender, age, and time to arraignment,
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divided study participants into four groups: those
who received no reminder; those who received a 
reminder three days before arraignment; those who
received a reminder the same day as arraignment;
and those who received both a three-day and same-
day reminder. 

“Compared to DAT defendants who received no 
reminder,” the report concludes, “there was a statistically
significant reduction in FTA for each of the individual
treatment groups. The magnitude of the effect varied by
treatment: a reminder three days before arraignment
reduced the likelihood of FTA by 5.5 percentage
points; a reminder the same day as arraignment by
6.1 percentage points; both a three-day reminder
and a same-day reminder by 8.8 percentage points.
Overall FTA at the first court appearance was 
reduced by as much as 47 percent for those individuals
who received both a three-day and same-day phone
call (10.1 percent FTA) compared to those who did
not receive any phone call reminder (18.9 percent FTA).”

African-American and Hispanic defendants especially
benefitted. As the report notes, “the reduction in the
likelihood of FTA was as high as 10 percentage
points for black defendants who received both the
three-day and same-day reminders compared to no calls.”

In recent bail reform legislation, police officers who
issue DATs are required to ask those they ticket
about their preferred method of being notified
(phone, mail, e-mail, text message). CJA finds this
helpful, concluding that “collecting phone numbers
and providing reminder call services can help ensure
that bail reform’s implementation is fair, effective,
and avoids unintended negative consequences.”

Copies: These CJA reports (and others) can be obtained
electronically from the New York City Criminal Justice
Agency at (website) www.nycja.org.

Misdemeanor courts

Misdemeanor courts, especially town and village
courts, have too infrequently been studied in terms
of their processes, decisions, operations, outcomes,
and consequences. For those interested in digging

into the existing literature, two classic studies are
Malcolm M. Feeley, The Process is the Punishment:
Handling Cases in a Lower Criminal Court (Russell
Sage Foundation, 1979) and Marcia J. Lipetz, 
Routine Justice: Processing Cases in Women’s Court
(Transaction Books, 1984) covering misdemeanor
courts in New Haven, Connecticut and Chicago, 
Illinois. Most recently, misdemeanor courts in New
York City have garnished serious attention in 
Issa Kohler-Hausmann, Misdemeanorland: Criminal
Courts and Social Control in an Age of Broken 
Windows Policing (Princeton University Press, 2018)
and Alexandra Natahoff, Punishment Without Crime:
How Our Massive Misdemeanor System Traps the 
Innocent and Makes America More Unequal (Basic
Books, 2018). 

In a more recently published collection, The Lower
Criminal Courts (Routledge, 2019), Alisa Smith 
(University of Central Florida) and Sean Maddan
(Texas A&M International University) gather 15
original articles from a multi-disciplinary assortment
of legal, criminal justice, psychology, and social 
work researchers and analysts who assess the 
history, operations, and consequences of lower level
misdemeanor courts in the United States. 

These concise articles come in three sections: In the
first, articles note why misdemeanor courts matter,
describe the legal history of misdemeanor courts, and
re-examine the importance of Feeley’s now 40-
year-old book, The Process is the Punishment; in the
second, articles consider the state of broken-window 
policing1, defense representation, rural court operations,
the validity of plea bargaining, racially disparate 
outcomes, financial consequences, and the use of 
specialty courts in lower-level misdemeanor courts;
in the concluding section, articles assess bail and 
pretrial reform, changes in prosecutorial policy and
practice culture, the use of procedural justice; and 
the future of drug, homeless, and veterans courts in 
misdemeanor court settings. Among the points 
highlighted throughout this volume are the following:

•   Significant gaps exist between the history and
practice of law in misdemeanor courts; and

   1 As your editor was taught in the police academy many years ago, the “broken windows” theory of policing states that visible signs of
crime, anti-social behavior, and civil disorder (such as unrepaired broken windows) create an atmosphere that encourages further crime
and disorder, including serious crimes. In other words, if the community is so run down that no one cares enough to repair broken
windows, that is an invitation for criminals to commit more and bigger crimes in that neighborhood. - JT.
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•   Systematic obstacles, logistical impediments, 
procedural weaknesses, and individual factors 
all obstruct misdemeanor defendants’ access to
legal representation.

In one article, Misdemeanor Justice in Rural Courts,
Alissa Politz-Worden and Alyssa Clark of the State
University of New York at Albany give attention to
the historical origins of small rural courts, the role 
of community characteristics that shape justice 
expectations in these courts, common and diverse 
aspects of practice in these courts, and what may be
expected in the future in these settings.

Politz-Worden and Clark note that “small town
courts [such as New York’s town and village justice
courts] may offer both benefits and costs to citizens
who find themselves before the bench; but they may
also face obstacles to innovations and reforms 
designed with urban jurisdictions in mind.” They
conclude that rural courts “may provide more 
immediate access and personalized justice than 
bureaucratized and centralized alternatives.” 
Moreover, they suggest that “ambitious reforms of
criminal justice and criminal law” would involve
more funding and greater emphasis on “legal and
practical reforms that would also address universal
problems in criminal adjudication.”

Co-editor Madden brings this volume to an end with
a listing of policies and practices that can “enhance
case processing” within justice courts, including 
improvements of quality-of-life policing, due process
defendant rights, quality legal counsel, quality
judges, restructured bail practices, more robust 
plea bargaining, fewer finance-related conviction
consequences, and more reliance on specialty courts.

Overall, The Lower Criminal Courts offers a range of
perspectives, not always fully realized, that should
nevertheless aid constructive discussion of issues
central to the fate of our courts. This collection, then,
serves as an excellent resource for starting local and
statewide investigations of town and village courts.
The challenge is to give greater detail to what goes
right or wrong in local courts. Only then can constructive
remedies be found and placed into action.

Pretrial inequalities

Bail reform efforts over the past 60 years have routinely
counted “inequalities” as one of their central concerns.

Such inequalities are wide-ranging, and have 
expanded over the decades. They include racial 
and ethnic disparities, the availability of adequate
representation, the imposition of economically 
disproportionate amounts of bail, gender disparities,
and so forth. Pretrial inequalities, it should not 
be missed, are at the root of arguments in favor of
eliminating, or at least drastically reducing, the use
of money bail in New York State.

In Punishing Poverty: How Bail and Pretrial Detention
Fuel Inequalities in the Criminal Justice System 
(University of California Press, 2019), West Coast
criminologists Christine S. Scott-Hayward (California
State University, Long Beach) and Henry F. Fradella
(Arizona State University) make a general, and critical,
examination of the use of bail and pretrial release in
the United States. No original data is offered in this
overview review of American bail practices. Instead,
the authors, especially Scott-Hayward who has 
written law review articles previously on the role of
parole in reentry practices, the rise of specialized
courts, and the unconstitutionality of California’s
bail system, review aspects of American bail-setting
practices, namely the constitutionality and other 
“insidious” features of these practices, the disjuncture
between pretrial release decisions and outcomes,
legal and legislative reform efforts (including the use
of community-based bail funds), pretrial supervision
and monitoring (the “best alternative to money bail”),
the history and use of risk assessment instruments,
and the heavily troublesome consequences of 
pretrial detention, especially on marginalized and 
impoverished populations.

Scott-Hayward and Fradella, writing for a national
audience before New York’s bail reforms were enacted
and revised, conclude their review of the groundwork
of American bail reform efforts with recommendations
intended to reduce racial, ethnic, gender and socio-
economic bias: eliminating bail, bail schedules and
commercial bail; individualized determination of
how much bail defendants can reasonably pay; 
setting bail at levels no higher than necessary to spur
court attendance; the use of actuarial risk assessment
instruments; least restrictive conditions of release;
and even, as in Belgium, the non-use of preventive
detention when potential punishment is one year or
less in jail.  



Summer 2020 - The Magistrate

10

About My County 

Left to right are: NYSMA Past President Hon. Thomas Dias (T/Ancram, Retired), 
Mr. Carr, NYSMA Director and Dutchess Magistrates President Susan Sullivan Bisceglia
(T/LaGrange, V/Wappingers Falls) and NYSMA Director Hon. Barbara Seelbach (T/Clinton.)

Dutchess County
The Ducthess County Magistrates
Association welcomed guest speaker
Thomas J. Carr, Esq., to their recent
dinner meeting. Mr. Carr gave a DWI
update to the assembled magistrates.

Left to right are: Dutchess Magistrates Secretary Hon. Ibis Guzman (T/Pine Plains), Dutchess Magistrates Vice President 
Hon. Richard Mattson (T/Milan), Mr. Carr, NYSMA Director and Dutchess Magistrates President Susan Sullivan Bisceglia
(T/LaGrange, V/Wappingers Falls) and Dutchess Magistrates Treasurer Hon. John Kane (T/V Rhinebeck.)

Chautauqua County

Before stay at home took effect, the Chautauqua County 
Magistrates welcomed their new officers. From left to right, 
Secretary / Treasurer Hon. Marilyn Gerace (T/Ellicott); President
Hon. Mark Cunningham (T/Stockton) and Vice President Hon.
Doug Neal (T/Sherman).The new officers were sworn in at the
February County Magistrates meeting by NYSMA Director
Hon. Vera L. Hustead, (T/Ripley.)

(Editor’s note: The events depicted in this section took place before social
distancing due to Coronavirus.)
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Nassau County

NYSMA thanks our good friend and colleague, the Hon. Joseph Sperber (T/East
Williston), for his many years of service on the bench and to the SMA as one of
our directors. Joe has retired from the bench and from our Board. We will miss
his sage counsel and his companionship. We wish Joe and Valerie many, many
years of good health and happiness in retirement.

Happy
Retireme

nt

Saratoga County
NYSMA Vice-President Hon. Ohi Johnsen
(T/Day)  administered the oath of office
to Town Supervisor Preston Allen as the
new Chairman of the Saratoga County
Board of Supervisors. 

Rensselaer County
Brunswick Town Justice Honorable Robert Schmidt’s cover was
blown as a judge on a trip for lunch. Since he used his SMA plates
on his car, he decided to come up with a creative way to show he was
a judge with his second vehicle. Although he said many people did
not get the reference Tracy Fisher from Alchar Printing, who designs
the Magistrate, magazine did. He kindly chatted with her and
laughed at her many questions regarding why there were not more
submissions from our county, and what will happen if you get a 
speeding ticket while under an upcoming quarantine in NYS. He 
graciously agreed to a photo of the license plate and a photo with
Tracy. Within days of this photo NY would go into quarantine.
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Managing Your Mental and Physical Health During
COVID-19 By Dan Lukasik, UCS Judicial Wellness Coordinator

The coronavirus (COVID-19) is presenting new
and unique challenges to our court system. We are
navigating unchartered waters with this virus,
making it essential to find new ways to work and
interact while also taking care of our mental health
and well-being.

Many are teleworking full-time for the first time, isolated
from co-workers, friends, and family. Our daily living
routines are disrupted causing added anxiety, stress,
and strain—physically, mentally, and financially. It is
completely natural for this disruption and uncertainty
to lead to anxiety and stress. For some, it may exacerbate
or trigger clinical anxiety, depression, or other mental
health conditions. Now more than ever, we all must
take care of our mental health and well-being. As we
protect ourselves against potential exposure to the
coronavirus, keep in mind that social distancing does
not mean social isolation. This resource provides
practical tips on taking care of our mental health and
well-being.

How do I maintain my health and wellness?
Keep a regular schedule: Create and maintain a
routine and schedule. Set up a designated space for
you and each family member to work and learn.
Don’t forget to include periodic breaks for recharging
in your schedule. Although everyone’s schedule will
be different, here is a sample:

   7:00 a.m.       Wake up, stretch, take care of kids/
animals

   7:30 a.m.       Breakfast and family time (technology
free!)

   8:30 a.m.      Work and check on updates with
small breaks every 30 minutes or so

   12:00 p.m.    Lunch break, get fresh air, stretch 
& exercise

   1:00 p.m.       Work with breaks every 30 minutes,
check in with co-workers

   5.00 p.m.       Dinner and screen break! Call a
friend, family, or loved one

   7:00 p.m.       Self-care time

Dan Lukasik
UCS Judicial Wellness Coordinator

Dan Lukasik, a lawyer for over thirty
years, is the former director of a
workplace well-being program in
Buffalo, New York. Dan has lectured
on mental health in the legal
profession throughout the country
at law firms, CLEs, bar conventions,
judicial conferences, and law schools
including, Harvard and Yale. After
being diagnosed with depression and
anxiety in 2007, Dan launched the
website Lawyerswithdepression.com,
the first site of its kind in the U.S.,
where he continues to blog about
living and working with stress, anxiety,
and depression. His work has been
featured in The New York Times, The
Wall Street Journal, The Washington
Post, on CNN, and many other national
and international publications.
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Continued on page 14 

Stay connected: Stay connected with family,
friends, and support systems using technology like
FaceTime, Skype, Google Hangout and other
videobased options. Talk about your fears and
concerns with people you trust. Chances are they
are feeling the same way.

Keep your immune system strong: Make a 
commitment to staying strong by:

• Washing your hands with soap for 20 seconds
(about two rounds of the “Happy Birthday” song)

• Getting enough sleep

• Eating well and staying hydrated

• Taking vitamins

Prioritize personal hygiene and limit contact
with others: This is imperative to avoid spreading
the virus. Here’s what should be done:

• Again, wash your hands thoroughly with soap and
water for 20 seconds and use hand sanitizer regularly.

• Use a tissue to cover your sneeze or cough, or when
unavailable, cough or sneeze into your elbow.

• Disinfect with anti-bacterial wipes areas and 
objects that are heavily trafficked or are touched
regularly where you live and work.

• Avoid contact with those who are sick and avoid
touching your face, eyes, nose, and mouth.

• Stay home when you are sick.

Exercise and stay active: This is not only good 
for your physical health but also your mental health.
Periodically, get up and move around your home.
Walking, stretching, planks, or jumping jacks— do
whatever works best for you to reduce or alleviate
stress and increase endorphins. While our favorite
gyms and fitness centers are closed during this time,
many are offering free live streams or app-based
workouts for members and the general public, so
check online to see what’s available.

Get fresh air: If circumstances allow, go outside 
for a brisk walk and fresh air, but avoid crowds and
try to maintain the recommended 6-foot distance
with others.

Stay informed:Knowledge is power, and it’s good to
stay updated on the progress being made in combatting
the virus. Stay informed on the latest updates from
reliable sources like the Centers for Disease Control
(CDC) and the World Health Organization (WHO).

Limit media consumption: Avoid continuous 
exposure to news, media, and social media that 
may trigger or elevate anxiety, stress, or panic. Stay
informed by following a few, authoritative resources,
but limit media consumption.

Set boundaries on work schedule:When working
from home, be sure that you are working reasonable
hours. It can be tempting to work more while you
have your work at home. However, it can also be 
taxing on your health and well-being, so stick to a
schedule with healthy boundaries.

Distract and redirect: Engage in activities that 
benefit your well-being, bring you joy, and distract
you from existing challenges. This might include
meditation and yoga, often offered free online. You
may also enjoy journaling, reading, art projects,
cooking with new recipes, breathing exercises, or 
listening to a calming podcast or music.

Get creative to stay connected: Share tips with 
co-workers and friends on what’s working well for
you and encourage them to do the same. Come up
with new ideas like planning a Google Hangout to
exercise together – try one-minute planks, 10 jumping
jacks, or whatever you decide, just keep it simple.
Share photos of pets enjoying the new routine. Watch
movies at the same time while texting or on Skype.
The sky’s the limit on creative ways to stay connected.

How do I manage my mental health
condition during this challenging time?
The information included above applies to everyone,
whether you experience a mental health condition
or not. Here are additional tips for those diagnosed
with mental health conditions:
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Continue treatment and medication:

• Despite changes in routine, it is extremely important
to follow your treatment plan.

• If your symptoms change or you need reassurance
during this difficult time, call your treating provider’s
office to see if they are offering virtual visits. 
Telehealth visits are growing and an important way
to connect with care.

• Be sure that medication refills are up to date. If you
are concerned about running low, request that your
treating health care provider approves a 60 or 90
day supply of medication.

• Consult with your health care provider or pharmacist
if you are using over the counter medications—cold
and flu medications may interact with antidepressants
and/or antianxiety medications.

Respond to symptoms of COVID-19: If you are
feeling symptoms that may be associated with the
COVID-19 virus, call your primary care provider 
first to talk about the next steps in care. This virus
continues to strain hospital resources, so it’s best to
get directions from your primary care provider on
what to do rather than going to an emergency room.

Recognize warning signs and triggers: Continue
to monitor new or worsening symptoms you may 
be experiencing with either your mental health or
overall health and well-being. Do your best to keep
your stress level low and engage in activities, like
those listed above, that help you manage your stress
levels during this disruptive time.

Engage your support network: Just as you would
during other major life changes, stay connected with
family and trusted friends, and let them know if you
need extra support during this challenging time. That
might include regular phone calls, check-ins, and 
related support. Be clear about what you need during
this time.

Resources
• The Depression and Bipolar Support Alliance website
offers on-line support groups and a wellness toolbox
which covers such areas as sleep, setting goals, 
exercise, and others. (dbsalliance.o)

• The Anxiety and Depression Association of America
website has a four-part video series devoted to helpful
tips and tools for managing coronavirus anxiety.
(adaa.org)

• Are you feeling stressed? Anxious? Are you at wits
end because you are trying to telework and the kids
are making noise in the next room? The American
Psychological Association has an excellent podcast
by psychologist Dr. Lynn Bufka. (apa.org/research/
action/speaking-of-psychology/covid-19-mental-
health)

• Learn more about COVID-19, how to protect 
yourself, and what to do if you get sick from the
Centers for Disease Control and Prevention. (cdc.gov)

• Check out the Headspace website and app which
offer guided mindfulness meditations to help you
stress less and sleep better. (headspace.com)

• Try the Smartphone app Breathe2Relax which 
provides instructions and exercises in diaphragmatic
breathing, a documented stress management skill.

• Contact your insurance carrier to inquire about
your mental health benefits and what services they
can provide in your area. During the COVID-19 
crisis, most counselors are providing virtual support.
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The Hon. Dutch Magill Scholarship Award

The annual conference of the New York State Magistrates Association provides access to excellent training as well as an opportunity 
to interact with justices from across New York State. NYSMA wants to encourage this access to interactive training with other justices,
especially for first-time conference attendees. For this reason NYSMA is offering scholarship packages to attend the annual fall 
conference of this association.

Interested applicants must be a town or village justice of a court within New York state and financially unable to attend the annual 
conference by virtue of the lack of municipal funding. Only one applicant per court may apply. The applicant must be a member in good
standing of this Association.

The application must be completed and signed by the applicant, along with all required attachments**, and forwarded to the
Scholarship Committee for review. Only complete applications will be considered. The successful applicant(s) will be notified by the
Scholarship Committee prior to the annual fall conference.

Each scholarship award will cover the cost of lodging and meals for one person to attend the conference, up to $500, and requires that
the recipient attend the annual business meeting and apply for OCA’s reimbursement of one night lodging, mileage and certain applicable
meals. The Scholarship Committee reserves the right to disregard any incomplete applications without prior notice to the applicant. The
decision of the Scholarship Committee and the NYSMA Board of Directors will be final and will not be subject to any review or appeal
process. In keeping with the mission of our organization, we offer this scholarship to further the education of town and village justices
throughout the state of New York.

PLEASE READ AND COMPLETE THE APPLICATION

       1.   NAME:_ __________________________________________________________________________________________________

       2.   ADDRESS: ________________________________________________________________________________________________

       3.   TITLE: ________________________PHONE #: ______________________EMAIL: ____________________________________

       4.   TOWN/ VILLAGE OF: ______________________________________________________________________________________

       5.   COUNTY OF: ____________________________________________________LENGTH OF SERVICE:_ __________________

       6.   MEMBER OF NYSMA: ______ yes ______ no          MEMBER OF YOUR COUNTY ASSOCIATION: ______ yes ______ no

       7.   Have you attended any prior Conferences: ______ yes ______ no

       8.   If yes, do you remember when and where? ______________________________________________________________________

       9.   What position has your municipality taken with respect to your attendance at training sessions?________________________

             ______ ____________________________________________________________________________________________________

**In order to have a complete application, please attach:

• a brief application letter supporting your request for financial assistance; and

• a letter from the chief fiscal officer of your municipality or a copy of your court’s budget to verify a lack of 
municipal funding

All mailed applications must be postmarked prior to June 12th 2020, Mail to:

Scholarship Committee, NYSMA, 163 Delaware Avenue, Delmar, NY, 12054;
or scan and email documents to: nysma1@gmail.com. Must be received prior to June 12, 2020.

Dated this_______ day of___________________ 20_________                     ________________________________________

Applicant’s Signature



Summer 2020 - The Magistrate

16

Come To Our Conference  By The Honorable Gregory P. Thomas 
(V/Johnson City, T/Union Justice)

Every year during the fall, the New York State
Magistrates Association hosts its Annual 
Conference. The conference is held for the

benefit of the more than 2,100 Town and Village 
Justices who preside in New York State. It is a 
wonderful opportunity for judges to complete their
yearly mandatory training at one time and location.
As soon as the conference ends, the Education and
Training committee starts working on the next year’s
presentations. Normally more than twenty-two
hours of elective training classes are offered. 

When selecting classes to present, the committee
looks at current trends and also suggestions from its
members.  The committee works very hard to get
high-quality and knowledgeable instructors so that
our members get the best training and instruction
available. The conference provides a well-trained and
educated judge access to the tools necessary that
allow him or her to be the most effective at their job.
It also provides insight when it comes to being fair
and impartial when dispensing justice in the courts.
Attending the conference allows judges to meet and
network with their peers. It provides an opportunity
for judges to share their experiences so that no judge
feels alone if they are struggling with performing
their job on the bench. 

Another benefit of attending the conference is an 
opportunity to see more of this great state we live 
and work in. The site selection committee works
hard picking an appropriate site. They move the 
conference around the state to show off different
areas, as well as sharing and easing the burden of
travelling to the conference. New York State has so
much beautiful scenery and different activities to
offer. All the sites offer comfortable facilities for our
stay, spacious rooms for training, some shopping, 
exceptional food that is unique to the area, breweries,
wineries and golf courses. 

Obviously, cost is always a factor when considering
if a judge can attend the annual conference. Judges
should know that there are several scholarships 

offered each year to assist with attending and to 
help reduce costs. Judges could consider travelling 
together or sharing a room. A significant consideration
is that in past years, the Office of Court Administration
offers to reimburse for one-night lodging, mileage
and tolls. This is for the judges who attend the 
Annual Meeting held on Monday after classes for the
day end. This helps greatly reduce the overall cost 
of attending. 

All judges in the state should consider attending the
conference. The benefits gained from attending 
help you be a more well-rounded judge. Knowledge
is power and anything that helps us to navigate the 
New York State criminal justice system makes us 
better justices for the communities in which we serve.
If you are on the fence about attending, consider 
talking to other judges in your area who have attended
in the past. You are always welcome to contact a
member of the NYSMA board for more details and
to discuss the benefits of attending.   
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2020 NYSMA Conference Topics

NYSMA 2020 Course Topics
All courses are subject to change

•  Round Table
•  Accusatory Instruments – Sufficiency and Motions to Dismiss
•  Just when you thought you were finished… Post-sentencing Motions and Hearings
•  DWI: Problems and Pitfalls
•  Discovery and Motion Practice Under NY’s New Rules
•  Decision Writing
•  Mock Trial 
•  Update on New York Criminal Law and Procedure – 2020
•  Issues in Judicial Ethics and Discipline
•  The Ins and Outs of Performing Wedding Ceremonies
•  Judicial Wellness On and Off the Bench
•  How Generational, Historic Trauma & Adverse Childhood Experiences (ACEs) 
Affect the Seneca Nation

•  Judges as Clerks
•  Search Warrants
•  Unusual Situations Judges May Find Themselves in When Sitting for CAP or Home
Court Arraignments

•  CAP Seen Through Different Lenses
•  Enhancing Judicial Skills in Domestic Violence Cases for Town and Village Court
Justices

•  Zoning and Planning Law Primer
•  Encon Law and Cases in Justice Courts
•  Driver Diversion Programs
•  Ask The Tech
•  WebDVS
•  Westlaw Research Fundamentals
•  LexisNexis
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What I Did During My “Staycation”

NYSMA Past President Hon. Thomas Dias (T/Ancram, retired)
and his fellow firefighters  participated in a Personal Protective
Equipment class and drill. All of their responding trucks now
carry disinfectants and cleaning supplies for use at fire and 
accident scenes. You can see Judge Dias (in the middle) and his
colleagues keeping at least six feet from each other.

NYSMA Executive Director Hon.
Tanja Sirago (T/Cairo), in addition to
running our office and her court 
from home, sewed many masks for
first responders. She also made a
batch of delicious pierogies for her 
favorite first responder, her husband
Deputy Vinnie Sirago.

Our members, in addition to carrying out their duties as justices for essential 
matters, found a variety of ways to keep busy during the coronavirus “Stay in
Place” order. Here are just a few examples:

Hon. Sean Quigley (T/ Genesee Falls) has
been using his woodworking skills to
make tree creatures.
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NYSMA Director Hon. Barbara Seelbach (T/Clinton) has taken brush and palette in hand
to create these beautiful works of art. Can a gallery show be far behind?

One of Judge Seelbach’s paintings graces the front cover of this issue of The Magistrate

Hon. Patricia Lawyer (T/Ashland) created
these beautiful lap size comfort quilts which
will be given to patients in the hospice unit of
Albany Medical Center.

Retired Justice Joseph Speigel (T/LaGrange) has been cutting
and splitting wood (and reading 36 books and short stories),
as well as working in his wife’s award winning rock garden. 

The Hon. Susan F. Barr (T/Caroline) certainly has an eye for
color with her stunning work on these Ukrainian Easter eggs.
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Advisory Committee on Judicial Ethics 

Opinion 20-01

January 30, 2020

Digest: A village justice may sign a letter making
representations about the disclosure of
justice court records to the village court
auditors if the judge makes a good-faith
legal determination that he/she is permitted
to do so.

Rules: 22 NYCRR 100.0(S); 100.1; 100.2; 100.2
(A); 100.3(B)(1); Opinion 19-20.

Opinion:
      A village justice asks if he/she may sign a
“representation letter,” prepared by the outside
auditor of the court’s books and records, containing
assertions or representations regarding the 
validity and completeness of materials provided
during the audit. Among other things, the letter
states that (i) the court is “responsible for 
the presentation of the records and report” in 
accordance with the court’s own criteria and
“the criteria established by the New York State
Office of State Comptroller and the Village
Board”; (ii) the court has disclosed any known
discrepancies and any communications with 
regulatory agencies, internal auditors or
independent practitioners; (iii) the court has
provided access to all records it believes are 
relevant to the court and the agreed-upon 
procedures and has “responded fully” to all 
inquiries from the auditors; and (iv) the auditors’

report “is intended solely for the information
and use of the Justice Court … and the Village
Board” and should not be used by anyone else. 

Nothing in the inquiry suggests the judge has
any concerns about the accuracy of the proposed
representations.

      A judge must always avoid even the appearance
of impropriety (see 22 NYCRR 100.2) and 
must always act to promote public confidence 
in the judiciary’s integrity and impartiality (see
22 NYCRR 100.2[A]). In addition, a judge must
be faithful to and comply with the law (see 22
NYCRR 100.3[B][1]) and act in a manner that
preserves the independence of the judiciary (see
22 NYCRR 100.1). An “independent” judiciary
is free from outside influences and control (22
NYCRR 100.0[S]).

      In Opinion 19-20, a town board had passed
a resolution to require town officers and employees,
including the town justices, to execute an official
undertaking in addition to the oath of office. This
undertaking did not purport to “alter the judge’s
ethical obligations or the legally prescribed 
duties of the office” nor to “grant the town board
or other officials any disciplinary powers over
the judge” (id.). Thus, as it did “not appear to
undermine judicial independence nor create an

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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appearance of impropriety for the judge,” we
said the judge may ethically execute and file 
the undertaking, provided he/she concludes 
in good faith it is lawful to do so (id.). 
We emphasized that “a judge who makes 
a good-faith legal determination based on the
apparently controlling statutes and case law 
(if any) is necessarily acting ethically” (id.).

Here, the judge has been asked to make certain
representations regarding the completeness
of the records, possible discrepancies, and 
compliance with required or agreed-upon 
procedures during the auditor’s engagement.
We do not take a position regarding the legality
or scope of the rules or criteria referenced (see
e.g. Opinion 19-20). However, if the justice is
satisfied those rules and criteria are lawful and
do not purport to expand or curtail the court’s
powers or otherwise improperly interfere 
with court operations, we believe he/she may
ethically sign such representations.

Accordingly, we conclude a village justice may
sign a “representation letter” prepared by 
the court’s auditors, provided the judge makes
a good-faith legal determination that he/she is
legally permitted to do so, and the representations
do not impinge on the judiciary’s independence.

21 Everett Road Extension22121 21 E21 Ev21 Eve21 Ever21 Evere21 Everet21 Everett21 Everett 21 Everett R21 Everett Ro21 Everett Roa21 Everett Road21 Everett Road 21 Everett Road E21 Everett Road Ex21 Everett Road Ext21 Everett Road Exte21 Everett Road Exten21 Everett Road Extens21 Everett Road Extensi21 Everett Road Extensio21 Everett Road Extension
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NYSMA 2020 CONFERENCE REGISTRATION  
 
Dear Member: 
 
As in the past, all certified sitting Justices who are members in good standing of NYSMA and  registered for the conference, 
attending the New York State Magistrates Association Annual Meeting on Monday, September 14th at 4:30 pm *may  *
be reimbursed by the State through the Unified Court System for one night of lodging and mileage at the current State rate, 
unless living within 35 miles of the conference site. The remaining expense is eligible for reimbursement by your town or 
village. (Necessary expenses, including transportation, meals, room and registration fees incurred by fully authorized 
municipal officials and employees are properly reimbursable from municipal funds pursuant to §77-b of the General 
Municipal Law). 
 
Core B Training Course will be offered by video  Tuesday, September 15, 2020 
 
In order to expedite registration, we urge you to pre-register.
. 
FEES: Pre-Registration: $75.00  On-site Registration: $100.00 
 
All members participating in any portion of the conference are required to pay the fee, which covers the 
many detailed arrangements necessary for a successful conference. For your convenience, receipts will be 
available at our registration desk. 
 Please note Registration and Fees for the Conference and Hotel are separate. 

 
******************************************************************************* 

 
MAGISTRATE REGISTRATION FORM 

 
• If you are not pre-registered, the Hotel will not hold a room 

The 110th Conference of the New York State Magistrates Association 
Marriott Syracuse Downtown, Syracuse, NY 

 
Name:_________________________________________   Town Justice of:_____________________________________ 
 
Address:_______________________________________   Village Justice of:____________________________________ 
 
Address:___________________________________________________________________________________________ 
 
City/State/Zip:___________________________________ E-mail (Please Print):_________________________________ 
 
Countv:________________________________________ Current Co. President:_________________________________ 
 
Guest's Full Name if Attending:____________________________ Court Clerk: Y______________  N_______________ 
 
 
IS THIS YOUR FIRST CONFERENCE Y_ N_    NAME TAGS WILL BE PROVIDED 
 
Please choose ONE of the following: How would you like your materials for the conference: PRINTED___ or USB STICK ___ 
 

 
MAKE CHECKS PAYABLE TO: NYS Magistrates Association 

MAIL TO: 163 Delaware Avenue • Delmar, NY 12054 
 

Fee: $75 must be received by 8/14/20 
If IIfIf weIf wIf we If we haveIf we hIf we haIf we havIf we have tIf we have If we have toIf we have to If we have to canceIf we have to cIf we have to caIf we have to canIf we have to cancIf we have to cancel tIf we have to cancelIf we have to cancel If we have to cancel theIf we have to cancel thIf we have to cancel the If we have to cancel the conIf we have to cancel the cIf we have to cancel the coIf we have to cancel the confIf we have to cancel the confeIf we have to cancel the conferIf we have to cancel the conferenceIf we have to cancel the confereIf we have to cancel the conferenIf we have to cancel the conferencIf we have to cancel the conference If we have to cancel the conference dueIf we have to cancel the conference dIf we have to cancel the conference duIf we have to cancel the conference due tIf we have to cancel the conference due If we have to cancel the conference due toIf we have to cancel the conference due to tIf we have to cancel the conference due to If we have to cancel the conference due to theIf we have to cancel the conference due to thIf we have to cancel the conference due to the If we have to cancel the conference due to the pandeIf we have to cancel the conference due to the pIf we have to cancel the conference due to the paIf we have to cancel the conference due to the panIf we have to cancel the conference due to the pandIf we have to cancel the conference due to the pandemIf we have to cancel the conference due to the pandemiIf we have to cancel the conference due to the pandemicIf we have to cancel the conference due to the pandemic, tIf we have to cancel the conference due to the pandemic,If we have to cancel the conference due to the pandemic, If we have to cancel the conference due to the pandemic, theIf we have to cancel the conference due to the pandemic, thIf we have to cancel the conference due to the pandemic, the fIf we have to cancel the conference due to the pandemic, the If we have to cancel the conference due to the pandemic, the feeIf we have to cancel the conference due to the pandemic, the feIf we have to cancel the conference due to the pandemic, the fee If we have to cancel the conference due to the pandemic, the fee wIf we have to cancel the conference due to the pandemic, the fee will If we have to cancel the conference due to the pandemic, the fee wiIf we have to cancel the conference due to the pandemic, the fee wilIf we have to cancel the conference due to the pandemic, the fee willIf we have to cancel the conference due to the pandemic, the fee will beIf we have to cancel the conference due to the pandemic, the fee will bIf we have to cancel the conference due to the pandemic, the fee will be rIf we have to cancel the conference due to the pandemic, the fee will be If we have to cancel the conference due to the pandemic, the fee will be reIf we have to cancel the conference due to the pandemic, the fee will be refIf we have to cancel the conference due to the pandemic, the fee will be refundedIf we have to cancel the conference due to the pandemic, the fee will be refuIf we have to cancel the conference due to the pandemic, the fee will be refunIf we have to cancel the conference due to the pandemic, the fee will be refundIf we have to cancel the conference due to the pandemic, the fee will be refundeIf we have to cancel the conference due to the pandemic, the fee will be refunded!!If we have to cancel the conference due to the pandemic, the fee will be refunded!If we have to cancel the conference due to the pandemic, the fee will be refunded!!
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Advisory Committee on Judicial Ethics 

Opinion 19-163

January 30, 2019

Digest: (1) Absent a legal obligation to do so, a
court must not help the prosecution meet
its discovery obligations by holding and/
or delivering discovery packets prepared
by law enforcement agencies. (2) A town
justice may not meet with the special
prosecutor to discuss criminal justice 
reform unless attorneys representing 
defense interests are also invited to attend.

Rules: CPL 245.10; 245.20(1)-(2);22 NYCRR
100.0(S); 100.1; 100.2(A); 100.3(B)(8);
Opinions 17-88; 15-197(A); 14-154; 13-124/
13-125/13-128/13-129; 12-68; 10-196; 10-
177; 00-95.

Opinion:
      A town justice asks if he/she may accede to
the special prosecutor’s request for assistance
with the new discovery obligations enacted as
part of recent criminal justice reforms (see e.g.
CPL 245.10 [“The prosecution shall perform 
its initial discovery obligations…not later 
than fifteen calendar days after the defendant’s 
arraignment”] 245.20[1]-[2][initial discovery 
obligations]). In particular, the judge asks if
he/she may accept discovery packets from law
enforcement and either hold them for the 
prosecutor to pick up or deliver them to defendants
at arraignment on behalf of the prosecutor. 
The judge also asks if he/she may meet with the
prosecutor and/or the town board to discuss the 

practical implications of these new discovery 
obligations or other issues relating to the 
criminal justice reforms.

      A judge must act to promote public confidence
in the judiciary’s integrity and impartiality (22
NYCRR 100.2[A]) and to preserve the judiciary’s
independence (22 NYCRR 100.1; see also 22
NYCRR 100.0[5] [“An ‘independent’ judiciary is
one free of outside influences or control”]). Thus,
judges must “maintain their independence from
prosecutors and not participate or assist in what
are essentially the prosecutor’s duties” (Opinion
15-197[A]).

      We have said a court may not agree to “receive
mail addressed to a prosecutor at the court address”
(Opinion 10-177). Nor may a court distribute 
materials prepared by the prosecution to defendants
(See Opinions 10-196 [documents entitled “Notice
of Immigration Consequences”] 00-95 [form requesting
information about defendant’s “criminal record,
past traffic convictions and other information”];
12-68 [“information packet…to inform defendants
how they may request a reduction of an alleged 
Vehicle and Traffic Law violation”]). In Opinion
14-154, a district attorney asked the court to 
compile “a list of all pending offenses” to help the
prosecution comply with its constitution “obligation
to disclose exculpatory materials to defendants.”
We likewise said this was impermissible. As we 
explained (id. [citations omitted]):

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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If the inquiring judge voluntarily assumed
the prosecution’s legal or administrative
responsibilities by searching public court
records and creating, maintaining, and
producing requested information specifically
and exclusively for the district attorney
and his/her staff - absent a legal obligation
for the inquiring judge to do so - the judge
would similarly risk compromising the 
independence and impartiality of the
judiciary as well as its appearance.

The same principles apply here. Absent a legal
obligation to do so, the court must not serve as an
intermediary for the prosecution by holding and/or
delivering the prosecution’s discovery packets 
in order to help the prosecution meet its discovery
obligations (see Opinions 14-154; 10-177; 12-68;
0095). 1

      As for meeting with the special prosecutor to
discuss these or other criminal justice reforms,
with or without the town board, this is permissible
if the meeting will be “balanced amoung lawyers
representing all interests before the court,” including
defense interests (Opinion 17-88). Assuming
members of the defense bar are expressly
invited and given a reasonable opportunity to 
participate, the judge’s participation is not 
rendered impermissible if they decline an express
invitation to attend (see Opinion 13-124/13-
125/13-128/13-129). However, the judge should
not comment on the constitionality or wisdom of
the criminal justice reforms at such meeting and
must otherwise abide by generally applicable 
limitations on judicial speech and conduct, 
including the prohibition on public comment on
pending or impending cases in the United States
or its territories (see 11 NYCRR 100.3 [B][8]).

   1 If the prosecution cannot meet its 15-day deadline without the court’s assistance, voluntarily providing such assistance could be
seen as shielding prosecutors from the consequences of non-compliance. Moreover, a court that undertook this role could easily be
drawn into disputes between the parties concerning purported delays or deficiencies in the prosecution’s production.

Banners
Booklets
Brochures
Business Cards
Calendars
Cards

Carbonless Forms
Doorhangers
Envelopes
Flyers
Forms

Hang Tags
Invitation Packages
Labels
Lawn Signs
Letterhead

Mounted Displays
Newsletters
Note Pads
Palm Cards
Pocket Folders

Post Cards
Posters
Promotional Items
Self Inking Stamps
Stickers
To Name A Few…

ALCHAR PRINTING

Multicolor Offset Printing JGraphic Design & Prepress
State-of-the-Art Bindery and Finishing J Print Inventory Control

Fulfillment & Mailing Services JAggressive, Flexible Production Scheduling
New York State Certified Woman-Owned Business

Union Affiliations: Member Allied & CWA Printing Services

Proud printers of The Magistrate Magazine

599 Pawling Avenue J Troy, NY 12180
Ph: (518)274.2421 J Fax: (518)274.6415 J 1(877)ALCHAR 5

www.alchar.com J Email: customerservice@alchar.com



Summer 2020 - The Magistrate

26



Summer 2020 - The Magistrate

27



Summer 2020 - The Magistrate

28

Decision & Order By The Honorable Michael G. Hayes

On March 30, 2020, Defendant was arraigned on
three felony complaints following the execution of a
search warrant at 92 South Hamilton Street in the
City of Poughkeepsie. One felony complaint charged
Defendant with Criminal Possession of a Weapon in
the Second Degree (loaded firearm), a Class C Armed
Violent Felony, in violation of §265.03(1)(b) of the
Penal Law. The other two felony complaints charged
Defendant with Criminal Possession of a Controlled
Substance in the Third Degree, a Class B Felony, in
violation of §§220.16(1) (intent to sell) and 220.161
(12) (aggregate weight of one-half ounce or more.)

During the arraignment, I reviewed the felony weapons
complaint and concluded that it is facially sufficient
[CPL §§ 100.40(4)(b) and 140.45]. After determining
that Criminal Possession of a Weapon in the Second
Degree is a qualifying offense for purposes of 
New York’s bail statute [CPL §§ 510.10(4)(a) and
530.20(1)(b)(i)], and after reviewing the relevant
statutory factors, I also conclude that bail is the least
restrictive kind and degree of control or restriction
necessary to secure Defendant’s return to court
when required [CPL §510.30(1)]. Accordingly, I set
bail in the amount of $50,000 cash, $100,000 bond,
or $200,000 partially-secured bond.1

After bail was set, the People and defense counsel asked
to be heard as to whether the CPL §180.80 time period
to conduct a preliminary hearing or otherwise dispose

of the felony complaint has been suspended by Exec-
utive Order 202.8, issued by the Governor on March
20, 2020 as part of New York’s response to the
COVID-19 emergency disaster. After hearing oral 
argument on April 1, 2020, I ruled from the bench
that the CPL §180.80 time period has been suspended
by Executive Order 202.8. I also concluded that, even
if the statutory time period had not been suspended,
the people have shown good cause why Defendant
should not be released [CPL §180.80(3)]. This written
Decision and Order sets forth the basis for my 
determination, as summarized during the ruling
from the bench.

DISCUSSION
When a defendant is being held in custody following
an arraignment on a felony complaint, Article 180 of
the Criminal Procedure Law affords the defendant
the right to a prompt hearing to determine whether
there is sufficient evidence to warrant the defendant’s
continued custody pending action by the Grand Jury
[CPL §180.10(2)]. That preliminary hearing is an 
adversarial proceeding, at which the People are 
required to establish through non-hearsay evidence
that there is reasonable cause to believe that the 
defendant committed a felony [CPL§180.60]. If a 
preliminary hearing has not been conducted within
120 hours from the time of arrest (or 144 hours if 
the period of custody includes a Sunday or a legal
holiday), and there has been no other disposition 
of the felony complaint (by Grand Jury action, or by

State of New York : Dutchess County
City Court: Poughkeepsie

People of the State of New York,

-against- DECISION and ORDER
Docket No. CR-1395-20

Jason Hood,
Defendant.

   1 At the time of his March 30, 2020 arrest, Defendant was subject to an electronic monitoring order issued in connection with a December
19, 2019 arrest on felony weapons and drug changes arising from the execution of a search warrant at another location in the City of
Poughkeepsie. Because his March 30 arrest violated the terms of the electronic monitoring order, that order was revoked, and bail was set
on the December 19 charges in the amount of $25,000 cash, $50,000 bond, or $100,000 partially-secured bond.
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Continued on page 30 

reduction or dismissal of the charges), the defendant
may file an application seeking release on his own 
recognizance [CPL §180.80]. 

During a state disaster emergency, and subject to the
state and federal constitutions and federal law, the
Governor may issue an Executive Order temporarily
suspending any statute if compliance with its provisions
“would prevent, hinder, or delay action necessary to
cope with the disaster or if necessary to assist or aid
in coping with such disaster.” [Executive Law §29-
a(1)]. The list of qualifying state disaster emergencies
includes epidemic and disease outbreak [id.]

On March 7, 2020, Governor Cuomo issued Executive
Order 202, which declared a state disaster emergency
in connection with the novel coronavirus COVID-19.
On March 20, 2020, the Governor issued Executive
Order 202.8, which temporarily suspended a number
of statutory provisions pursuant to Executive Law
§29-a. The Governor issued Executive Order 202.8
based upon his determination that compliance with
these statutory provisions will prevent, hinder, or
delay action necessary to cope with the disaster
emergency, and that the temporary suspension of
these provisions is necessary “to facilitate the most
timely and effective response to the COVID-19 
emergency disaster.”

Therefore, consistent with “the directive of the Chief
Judge of the State to limit court operations to essential
matters during the pendency of the COVID-19 health
crisis,” Executive Order 202.8 temporarily suspends
“any specific time limit for the commencement… of
any legal action, notice, motion, or other process or
proceeding as prescribed by the procedural  laws of
the state, including but not limited to the criminal
procedure law.” 

The People argue that Executive Order 202.8 tolls the
time limit to commence any proceeding established
under the Criminal Procedure Law. Therefore, the
People argue that the CPL §180.80 time limit to 
commence a preliminary hearing has been tolled by
Executive Order 202.8, and that the 120/144 hour
time period will not begin to run while this temporary
suspension remains in effect.

Defendant argues that Executive Order 202.8 cannot
be interpreted as suspending his right to a preliminary
hearing because a defendant who is in custody has a

constitutional right to a prompt review and probable
cause determination of the felony complaint that has
been filed against him. Defendant also argues that
Executive Law §29-a only grants the Governor the
authority to suspend state and local laws during time
of disaster emergency, and that it expressly precludes
the Governor from suspending constitutional rights.
Therefore, Defendant argues that Executive Order
202.8 cannot be read as suspending the CPL §180.80
preliminary hearing time limit because the Governor
lacks the authority to suspend a constitutional right.

Defendant’s assertion that he has a constitutional
right to a CPL §180.80 preliminary hearing relies
upon County of Riverside v. McLaughlin, 500 US 44
(1991) and Gerstein v. Pugh, 420 US 103 (1975). In
Gerstein, the Supreme Court held that “the Fourth
Amendment requires judicial determination of 
probable cause as a prerequisite to an extended 
pretrial detention following a warrantless arrest.”
[Riverside at 47]. In Riverside, the Supreme Court
held that, absent a bona fide emergency or extraordinary
circumstances, a prompt judicial probable cause 
determination should be made no later than 48 hours
after arrest [id. at 56-57].

The Criminal Procedure Law provides two levels 
of judicial review for a defendant who has been 
detained on a felony complaint without an underlying
arrest warrant. The first level of review comes at the 
arraignment on the felony complaint, when the court
must review the complaint for facial sufficiency [CPL
§140.45]. By definition, this facial sufficiency 
review includes a judicial determination that the 
factual allegations contained in the felony complaint
provide reasonable cause to believe that the defendant
committed the charged crime [100.40(4)(b)]. If there
has been no grand jury action and the felony complaint
has not been otherwise disposed of during the
120/144 hour period following arrest, and the defendant
remains in custody, the second level of review comes
at the preliminary hearing. That second level of review
grants the defendant the right to an adversarial hearing,
and compels the People to present non-hearsay 
evidence establishing that there is reasonable cause
to support a felony charge against the defendant
[CPL §180.60].

Neither Gerstein nor Riverside vest a defendant 
with the right to a probable cause determination 
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supported by non-hearsay evidence developed during
an adversarial hearing. Rather, emphasizing that a 
defendant who has been charged with a felony is entitled
to a prompt judicial probable cause determination,
the Supreme Court has cautioned against combining
a probable cause review with proceedings that will
needlessly delay such a determination [id. at 58
(“Under Gerstein, jurisdictions may choose to 
combine probable cause determinations with other
pretrial proceedings, so long as they do so promptly.
This necessarily means that only certain proceedings
are candidates for combination. Only those proceedings
that arise very early in the pretrial process - such as
bail hearings and arraignments - may be chosen”)].

In New York, when a defendant is arrested without
a warrant, that judicial determination comes at the
arraignment on the felony complaint [CPL §§
100.40(4)(b) and 140.45]. Here, that determination
was made at Defendant’s March 30 arraignment, 
less than 12 hours after his arrest. Accordingly, 
Defendant’s constitutional right to a prompt probable
cause determination was satisfied in strict compliance
with Gerstein and Riverside, and Executive Order
202.8 has not infered with those constitutional rights
in any respect.

The second level of review afforded by CPL §180.80
– the right to a preliminary hearing within 120.144
hours - is purely a creature of statute. Notably, the
120/144 hour period afforded for preliminary 
hearings far exceeds the 48-hour Riverside window,
which effectively removes it from the list of proceedings
that are viable candidates for combination with a
Gerstein probable cause determination. This reinforces
the inescapable conclusion that a CPL §180.80 
preliminary hearing is not constitutionally mandated,
but rather reflects a legislative determination that 
“a defendant, who still has a right to proof by non-
hearsay evidence of reasonable cause to believe he 
or she committed an offense, is not held in custody
on the basis of the hearsay felony complaint for 
an unreasonable period awaiting a determination by
a Grand Jury on the basis of competent evidence.”
[Preiser, McKinney’s Practice Commentaries to 
CPL 180.80].

While this statutory right to a second level of review
is based upon laudable principles, those principles -
no matter how lofty - do not elevate this statutory
right to a constitutional dimension. Rather, the right
to a prompt preliminary hearing is purely statutory.

As such, it is within the Governor’s power to suspend
that statutory right during a state emergency disaster.
Therefore, Executive Order 202.8 did not violate 
Defendant’s constitutional rights when it suspended
the 120/144 hour time period contained in CPL
§180.80.

Defendant also argues that a preliminary hearing is
not a proceeding that should be deemed to fall within
the scope of Executive Order 202.8 because that 
interpretation would indefinitely suspend his right to
a prompt preliminary hearing. However, there can be
no question that CPL §180.80 “falls squarely within
this Executives Order’s plain language; it sets a specific
time limit (120 orr 144) hours) for the commencement
of a proceeding (the 180.80 hearing).” [People v. 
Hemmingway, File # CR 626-20 (Albany City Ct
March 24, 2020)]. The Court cannot look past the
clear language of the Executive Order based upon 
Defendant’s fear that the prompt hearing will be 
postponed indefinitely.

In any event, the Executive Order states that it shall
remain in effect until April 19, 2020. While it remains
eligible for thirty-day extensions upon reconsideration
of the relevant facts and circumstances [Executive
Law §29-a(2)(a)], it cannot be extended indefinitely.
Rather, the Governor’s ability to temporarily suspend
Defendant’s statutory rights is tied directly to the
COVID-19 emergency disaster. In addition, the executive
branches power to temporarily suspend these statutory
procedural rights is not unlimited, and can be terminated
by concurrent resolutions of the New York State 
Senate and Assembly [Executive Law §29-a94)].

Finally, even if Executive Order 202.8 did not temporarily
suspend Defendant right to a preliminary hearing, the
court may decline to issue a release order upon a good
cause showing that there are compelling facts or 
circumstances that preclude disposition of the felony
complaint within the prescribed time period, or 
rendered such action against the internet of justice.
[CPL §180.80(3)]. Here, the People have shown good
cause that Defendant should not be released.

We live in unprecedented time. The COVID-19 
pandemic has spread across the globe with lightning
speed, wreaking havoc on the global economy and
threatening to overwhelm public health systems. 
First responders, health care providers, essential 
manufacturers and service providers, and countless
good Samaritans bravely stand on the front line every
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day at enormous personal risk, tending to the sick
and providing for the needs of us all. While scientists
and researchers hunt for cures, treatments, and 
vaccines, government officials and infectious disease
experts have developed a strategy to “flatten the
curve” in an attempt to save countless lives. As we
have come to learn, “self-isolation” is one of the 
cornerstones of that strategy. 

New York stands at the epicenter of this maelstrom.
Recognizing that unprecedented times call for un-
precedented action, the Chief Judge has limited
statewide court operations to only those essential
matters which so urgently require immediate attention
as to justify breaking isolation, and thereby exposing
court employees, law enforcement officers, attorneys,
litigants and witnesses to the perilous risk of exposure,
and the broader community to the risk of spread 
attending such exposure. There is no question that
the steps that have been taken to temporarily limit
court operations are extraordinary measures. But
these are extraordinary times. And if ever there was
a moment that called for extraordinary measures, this
is that moment.

On March 22, 2020 (i.e., two days after the Governor
issued Executive Order 202.8), the Chief Administrative
Judge of the Courts issued Administrative Order
78/20, effectively halting all court proceedings that
do not involve “essential matters.” The list of essential
matters accompanying AO 78/20 identifies five 
essential criminal matters: (1) arraignments; (2) bail
applications, reviews and writs; (3) temporary orders
of protection; (4) re-sentencing of retained and 
incarcerated defendants; and (5) essential sex 
offender registration act matters. 

Preliminary hearings are notably absent from this list
of essential criminal matters. This omission appears
to have been intentional. Specifically, the day before
AO 78/20 was issued, the Deputy Chief Administra-
tive Judge temporarily suspended the impanelment
of grand juries as part of the court system’s effort “to
help combat the spread of the coronavirus” [AO
77/20, dated March 21, 2020]. Having essentially
eliminated a prosecutor’s ability to obtain an indict-
ment within the statutory 120/144 hour period, it
was eminently foreseeable that prosecutors would
turn to preliminary hearings as a means of complying
with their statutory CPL §180.80 obligations. Under
these circumstances, the fact that preliminary hearings

were not included on the AO 78/20 list of essential
criminal matters appears to have been a purposeful
decision to temporarily shut the door on these 
second-level probable cause review proceedings, in
keeping with the Chief Judge’s concerted effort to
limit statewide court operations to only those essential
matters which so urgently require immediate attention
as to justify the attendants risk of exposure and 
community spread.

Therefore, even if Executive Order 202.8 does not 
temporarily suspend CPL §180.80, I am still declining
to issue a release order in this case because the
COVID-19 pandemic provides a compelling set of
facts or circumstances that preclude disposition of the
felony complaint within the statutory 120/144 hour
time period [CPL §180.80(3)]. Likewise, I am declining
to issue a release order because it would not serve the
interest of justice [id.]. Finally, if Executive Order
202.8 does not temporarily suspend CPL §180.80, 
I find that the 120/144 hour time period is tolled 
for good cause shown until either the AO 78/20 
restriction banning courts from hearing non-essential
criminal matters has been lifted, or the Chief 
Administrative Judge’s list of essential criminal 
matters has been revised to expressly include 
preliminary hearings.

The forgoing constitutes the decision and order of
this court.

Dated April 4, 2020
Poughkeepsie, NY

Hon. Michael G. Hayes , ACCJ
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Decision By The Honorable Robert G. Bogle

HON. MADELINE SINGAS
District Attorney
Nassau County
Mineola, NY 11501
By: Kelly Gans, Esq.

Geoffrey Prime, Esq.
Attorney for Defendant
249 Elm Place - Suite 200
Mineola, New York 11501

Robert Bogle, J.

Decision After Hearing
The defendant, Joseph J. Chensky, is charged
with Grand Larceny in the Fourth Degree
(Credit Card ) under Penal Law 155.30(4) and
Grand Larceny in the Fourth Degree (Value
under $1,000.00) under Penal Law 155.30(1).
Both are Class E felonies. The charges stem from
an incident that occurred on or about December
3, 2019, at a Stop and Shop, in the City of Long
Beach, County of Nassau, New York State. On
January 15, 2020 the defendant was arrested by
the Long Beach City Police for the two E felonies
and as they were “non-qualifying offenses” 
he was issued a desk appearance ticket (DAT)
directing his appearance before a Long Beach
City Judge for the following day, January 16,

2020. The DAT specifically stated that “upon
your failure to appear as above directed, a criminal
summons or a warrant for your arrest may 
be issued”. The defendant did indeed appear 
in Long Beach City Court on January 16, 2020
and at that time the People filed the two (2)
felony complaints currently before this Court.
The defendant then consented to have the case 
transferred to this Court, the Nassau County 
Superior Criminal Court, and he was informed
that his case would be on the calendar for 
January 27, 2020. Defendant Chensky was 
released on his own recognizance (ROR) and
given the appropriate admonishment, which
once again stated that a future failure to appear,
would result in a warrant of arrest in accordance
with People v. Parker, 57 NY2d 136 (1982).

On Monday, January 27, 2020 the defendant
failed to appear before this Court. Defense counsel
requested time to reach out to the defendant and
his extended family and the Court granted the
application and calendared the next court date
for February 3, 2020. It is significant to note
that, while the new statute only provides a delay
in the issuance of a bench warrant for 48 hours
[see CPL 510.50(2)] this Court provided the 
defendant with a full week, eight days counting
his first failure to appear.

State of New York : Nassau County
Supreme Court

People of the State of New York,

-against- DECISION
2020 NY Slip OP 20057

Joseph J. Chensky,
Defendant.
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On February 3, 2020 defendant Chensky failed
to appear again. Defense counsel notified the
Court that he had personally reached out to the
defendant and his extended family. The People
requested a bench warrant and one was issued
by the Court forthwith. After the issuance of the
bench warrant, defendant failed to voluntarily
surrender and was thereafter arrested and
brought before this Court on February 7, 2020.

As a result of the defendant’s failure to appear
twice, and not voluntarily surrendering once the
bench warrant was issued, this Court determined
by clear and convincing evidence that the defendant
persistently and willfully failed to appear after
notice of scheduled appearances pursuant to
CPL 530.60 (2)(b)(I), and monetary bail was set.
The following are the conclusions of law and
reasons for the Court’s determination.

Under the newly enacted Bail Reform Act of 2019
(L. 2019, CH. 59, Part JJJ), numerous crimes,
such as the two felonies charged herein, are 
considered “non-qualifying offenses” where bail,
at least initially, is not an option for the Court.
However, a defendant at liberty can have bail 
set, even if they otherwise could not have had
bail set “when the Court has found clear and
convincing evidence that the defendant persistently
and willfully failed to appear after notice of
scheduled appearances in the case before the
Court”, CPL 530.60 (2)(b)(I). The degree of
proof is “clear and convincing” evidence. This
standard is one of an intermediate nature, being
more than mere preponderance, but not to the
extent of such certainty as is required beyond a
reasonable doubt. People v. Dilillo, 162 AD3d 915
(2nd Dept. 2018).

The key to determine if monetary bail can be set
resides in the meaning of the words “willfully”
and “persistently”. Neither of these words are
defined in the statute and as such trial courts are
required to develop and adopt an independent
approach for an appropriate interpretation.

As a general rule, words used in Penal Law and
Criminal Procedure Law are to be given their
usual ordinary and commonly accepted meaning.
People v. King, 61 NY2d 550 (1989); People v.
Munoz, 207 AD2d 418 (2nd Dept. 1994). The
language of a statute is generally constructed 
according to its natural and most obvious sense
and plain meaning, without resorting to artificial
and/or forced construction. Van Amerogen v.
Donnini, 156 AD2d 103 (3rd Dept. 1990).

There is little, if any, guidance as to the definition
of “willfully” and “persistently” although the
New York Bail Reform Bench Book (Hon.
Daniel Conviser) is of some assistance here. An
appropriate definition for “willfully” is construed
as a “conscious disregard”, People v. Smith, 34
AD2d 524 (2nd Dept. 1970). Under Federal 
interpretation, the term “willfully” means 
“voluntary intentional violation of a known
legal duty.” United States v. Pomponio, 429 US 10
(1976). While as a general rule, defendants will
not miss their court dates, here the defendant
has failed to appear in court on three (3) separate
occasions. He has therefore continuously 
disregarded his legal duty to appear in Court for
his charged crimes, even though he was advised
on more than one occasion of the seriousness of
this legal responsibility.

Although the defendant was notified by way of
Parker warnings by the Long Beach City Court,
he failed to appear on the court scheduled 
appearance date (January 27, 2020) even though
he was admonished to appear on the court
record. He therefore failed to appear on the 
following date (February 3, 2020), although 
notified. A warrant was therefore issued and the
defendant did not voluntarily appear to surrender.
There was no indication on the record by the 
defendant or counsel that anything other then a
willful disregard was the reason for his failure to
appear on the scheduled appearance dates 
or thereafter.

Continued on page 34 
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Thus the defendant’s failure to appear in court
can be determined to be willful and was an 
intended violation of the legal duty and obligation
to come to court as directed.

As to the word “persistently,” there is no specific
definition in the Penal Law or Criminal Procedure
Law, but there are case law and statutes that 
are helpful and can be of assistance. For 
example, persistent has been defined as “existing
for a long time or longer than the usual time 
or continuously.” People v. Velazquez, 58 AD3d
646 (2nd Dept. 2009); People v. Morse, 62 NY2d
205 (1984).

Also, the one statutory area where there is some
definition of “persistent” is the persistent felony
offender statute, under Penal Law 70.08 (1)(a).
Under the statute, a persistent felony offender
must have two (2) prior felony convictions in 
addition to the defendant’s current one, in other
words, three (3) felony convictions. Therefore,
at least under the Persistent Felony Offender
Statute, three (3) incidents are a key to determine
where it might be viewed as “persistent.” People
v. Ramos, 45 AD3d 702 (2nd Dept. 2007).

In the instant case, the defendant failed to appear
on two (2) scheduled court dates, and failed to
voluntarily return to court following the issuance
of a bench warrant. These three (3) failures to
appear, in the spirit of the law, can determine
that the defendant’s lack of court attendance
was persistent. Certainly this interpretation
would be consistent with the statute, and avoids
an absurd result, where the defendant would be 
released and possibly rearrested on a continuous
basis. McKinney’s Statutes Sec 145: Rivera v. 
Eric Co. Bd. Of Elections, 164 AD2d 976 (4th
Dept. 1990).

Accordingly, it is the holding of this Court, by
clear and convincing evidence and proof, that
the defendant was notified and willfully failed
to appear to court, and that failure was persistent
due to failures to return to court. The defendant

shall be classified as an absconding defendant
and the Court may now have bail set under CPL
530.60(2)(b)(I).

As a result the defendant’s conduct, and the 
concern of this Court regarding the likelihood of
the defendant’s “risk of flight,” this Court holds
that bail is required to “reasonably assure the
principal’s (defendant) return to Court” CPL
500.10(3-A). Bail is set at $10,000.00 cash,
$30,000.00 bond and $300,000.00 unsecured
surety bond. CPL 520.10(2)(b). The Court will,
of course, revisit this at a later date upon request
of counsel.

This determination shall constitute the decision
and Order of this Court.
It is, SO ORDERED,

E N T E R

HON. ROBERT G. BOGLE,
Acting Supreme Court Justice
Dated: February 20, 2020
Mineola, NY

Jumble answers:

Speedy Trial and Confront Witness
Trial by Jury
Cruel and Unusual
Not All Rights Enumerated
Powers Not Delegated

Final answer: 

Clean Getaway
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The Jumbled Judge By The Honorable Kenneth Ohi Johnson 

Bill of Rights VI-X

DYSPEE RATLI NAD NOCFORTN SINTESSEW

TIARL BT JUYR

RUCEL NAD NULUASU

TNO LAL GRTISH MATERDUENE 

RESWOP TON DEEDET AGL

At the scene of the break in, the police found the burglar in the shower. He was trying to make a...

Unscramble each of the clue words.

Take the letters that appear in         boxes and unscramble
them for the final message.

(answers on previous page)
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Get Your NYSMA Gear Now!
ITEM #         DESCRIPTION                        PRICE
    1        2019 WINDOW DECAL                $  1.25

    2       MOTORCYCLE STICKER           $  1.25

    3       COFFEE MUG 12oz                      $  8.00

    4       TRAVEL MUG with NAME         $ 12.00

    5       TRAVEL MUG white                    $ 12.00

    6       TRAVEL MUG silver                    $ 12.00

    7       TOTE BAG with zipper                $ 30.00

    8       UMBRELLA                                  $ 20.00

    9       LAPTOP CASE                             $ 49.00

    10     NYSMA PEN                                 $  3.00

    11     GOLF TOWEL                              $  8.00

    12     WALL CLOCK 12 inch                  $ 20.00

    13     NYSMA LAPEL PIN                     $  8.00

    14     PORTFOLIO w/ CALCULATOR  $ 35.00

    15     BADGE WITH CASE silver          $105.00

    16     BADGE WITH CASE gold            $105.00

    17     BADGE WITH CASE custom       $140.00

    18     OGIO GOLF BAG w LOGO         $109.00

    19     TAPE MEASURE w LOGO          $  5.00

    20     “JUDGE IN TRAINING” BIB      $  8.00

    21     POLO w POCKET                        $ 17.00

ITEM #         DESCRIPTION                        PRICE
22          POLO w/o POCKET                      $ 24.00

23          MOISTURE WICKING POLO     $ 26.00

24          NYSMA T-SHIRT                          $ 10.00

25          NYSMA T-SHIRT w POCKET     $ 12.00

26          SHORT SLEEVE OXFORD         $ 36.00

27          LONG SLEEVE OXFORD            $ 43.00

28          SWEATSHIRT                               $ 22.00

29          HOODIE                                        $ 29.00

30          SWEAT PANTS                             $ 24.00

31          DENIM LONG SLEEVE SHIRT  $ 42.00

WOMEN’S
32          POLO w POCKET                        $ 24.00

33          POLO w/o POCKET                      $ 17.00

34          MOISTURE WICKING POLO     $ 20.00

35          NYSMA T-SHIRT w POCKET     $ 10.00

36          NYSMA T-SHIRT w/o POCKET  $ 10.00

37          SHORT SLEEVE OXFORD         $ 36.00

38          LONG SLEEVE OXFORD            $ 38.00

39          SWEATPANTS                              $ 24.00

Call us at 315-370-6994
ORDER FORM

NAME________________________________________  ADDRESS________________________________________________________

PHONE NUMBER_______________________________ EMAIL___________________________________________________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

LIKE US ON FACEBOOK – BEGGAR PROMOTIONS LLC WWW.BEGGARPROMOTIONS.COM

MAIL FORM TO P.O. BOX 17 FAIR HAVEN, NY 13064 ~OR~ EMAIL TO BEGGARPROMOTIONS@GMAIL.COM



Point and Insurance Reduction Program 
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course, 
you can reduce your point total by four points AND save 10 % on your automobile liability and 
collision insurance premiums. Take the course online: available 24 hours/ 7days a week/365 

days a year. If you have no points, you still get the insurance discount – it’s the law! 

Proof of effectiveness 
65% fewer violations- 35% fewer accidents 

 as a result of taking the NYSP 6 Hour driver improvement course 
 

How to enroll? 
 

Classroom info call 718-748-5252 
Or go to www.NYSP.com 

Online course go to www.NYSPonline.com 

NYSP provides feedback to the court! 

For years NYSP has provided information regarding violator 
participation in the classroom. This feedback is provided to 
the court at no cost to municipalities. For more information on 
how to enroll in NYSP’s Court Referral Program contact us 
and start participating now. 
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NYSP

NEW YORK SAFETY PROGRAM
N

NEW YORK SAFETY PROGRAM
NY

NEW YORK SAFETY PROGRAM
NYS

NEW YORK SAFETY PROGRAM
NYSP
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Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054
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