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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgement; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.
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101.3 Duties

           (b) ) The committee may respond to questions concerning judicial ethics posed by persons who 
exercise quasi-judicial duties in the Unified Court System but who are not judges or justices of
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PRESIDENTS MESSAGE

Dear Colleagues:

Our world has been turned
upside down. The Covid-19
pandemic has many of us
sheltering in place, running
our courts strictly by 
submission of papers and

holding arraignments and hearings via Skype for
Business. Some of us have lost friends and loved
ones to this scourge. Some of us have even been
afflicted with the virus.

At the same time, we continue to cope with vast
changes in the criminal justice system. The bail law,
even as recently amended, continues to severely
limit our time-honored discretion to assess bail
that is appropriate to the circumstances before
us. As this is being written, the Governor is 
considering a bill presented by the legislature 
for his signature which would do away with 
suspension of delinquent drivers who refuse to
come to court to answer traffic tickets or refuse
to pay fines. We have urged the Governor to 
veto this ill-conceived legislation (please see my
letter to the Governor, reproduced elsewhere in
this issue.)

We have had to cancel our annual NYSMA 
conference, scheduled to be held in Syracuse
from September 13 to 16, 2020. All registration
fees will be refunded by our office. If you 
have made a hotel reservation, please call the 
Syracuse Marriott at 315-474-2424 to cancel
your reservation at least 48 hours before your
scheduled arrival.

I know how much all of us look forward to our
annual conference and what a disappointment

this is to us all. However, your health and safety,
and that of your loved ones, was your board of
directors primary concern.

As for governance of your Association, under
our bylaws all officers and directors will stay in
place for the time being. Our superb office staff,
led by our outstanding Executive Director, the
Hon. Tanja Sirago, stand ready to handle any of
your needs or concerns.

In the midst of this all, our courts continue to
operate to our usual high standards. Our town
and village justices continue to be flexible, to rise
to the occasion, to continue the work of the
“courts closest to the people” with a dedication,
efficiency and energy which is admirable. It is a
great privilege to serve such a group of dedicated
public servants as your president.

With best wishes to you and yours in these 
trying times,
I remain,
Cordially,
JONAH TRIEBWASSER,
President

Hon. 
Jonah Triebwasser

Save the Date
for our 

2021 Annual Conference 
September 26 to 29
Sheraton at the the

Falls
Niagara Falls
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Executive Committee Highlights By The Honorable Tanja Sirago, Executive Director

Due to the COVID19 pandemic, the NYSMA
Executive Board met virtually on June 
27th, 2020. The minutes/notes of email 

correspondence of the previous March meeting,
which was also cancelled due to the pandemic were
accepted.  The treasurer’s report was accepted. A 
motion was made and carried to hold off until the
September meeting to publicize and appoint the 
position of Director, filling the remaining one-year
term of retired Hon. Joseph Sperber.  Discussion was
held regarding the Fall conference. A motion was
made to cancel the conference due to the Covid 

pandemic, the motion was tabled. A motion was
made and carried to accept an addendum to the 
Marriott Downtown Syracuse contract allowing for
a good faith effort to continue going forth with 
the conference unless COVID-19 pandemic forbids
the gathering. 

Our next executive board meeting is scheduled for
September 13, 2020. 

As the exiting president of the New York
State Association of Magistrate Court
Clerks, I wanted to extend my gratitude

to the New York State Magistrates Association.
During my two years as president, it has been so
encouraging to see first hand how the partnership
between our associations has grown.  It has been
my honor to work with both President Petucci
and President Triebwasser. With each of us  
attending the other’s associations board meetings
and conferences it has been so beneficial, giving
us insight into the inner workings of each 
association, and finding out our goals are similar.
By having our boards working together as a
united front on the issues that directly affect the
town and village courts, we will help to maintain
the integrity of the courts and improve our 
relationship with the communities we serve. I
hope this partnership continues for the benefit
of our members for many years to come. It has
been my honor to work with all the members of

the NYSMA board of directors, and to have felt
so welcome by so many.   

Thank you.

Sincerely,
Annie Raskoskie. President
NYSAMCC

Message from the NYSAMCC By Annie Raskoskie, President NYSAMCC
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Newly Revised NYAPSA Pretrial Practice Standards
Now Available to Town and Village Courts By Peter Kiers1

In Apr i l  2020 ,  the  New York  
Association of Pretrial Service
Agencies (NYAPSA) released a

revised and updated version of its
standards for pretrial service
agencies and programs in New
York state to provide guidance
and promote uniformity in 
the management of arrested 
individuals consistent with
sound professional practice 
and the law, including new 
bail-related measures being 
implemented across the state 
this year. [NYAPSA’s newly 
released standards are available 
on its organizational website at
http://www.nyapsa.org/nys-pretrial-release-
services-standards.html]. 

      These NYAPSA standards follow best 
practices promulgated by both the American Bar
Association and the National Association of 
Pretrial Services Agencies.  As with previous
versions of these standards, NYAPSA supports
the importance of having pretrial service agencies
in all jurisdictions, promotes their statewide 
utilization, and continues to incorporate laws,
rules, and sound local practices enacted or
adopted in recent years that impact on release
decision-making and public safety. These 
standards offer expanded commentary to guide
pretrial program practice, achieve more uniformity
in the management of defendants, and enhance
sensitivity to victim and safety issues consistent
with law and sound professional practice.

NYAPSA’s standards have been,
and are now, useful to pretrial policy
makers in fashioning programs
vital to the administration of 
justice and they serve as a good
model for improving pretrial
programming, creating a program
auditing process, and providing
a rationale for judges, counties
and other criminal justice 
decision makers to foster and
ensure justice reform. For smaller
counties and jurisdictions, the
standards provide a framework

for these jurisdictions to work as
regional partners in developing 

cost-saving programs through the
development of computerized enhancements

and other resources. 

      Of particular note, these new revised standards
define how pretrial services should operate using
best practices under the sweeping criminal 
justice reform legislation passed by New York
state last year, eliminating money bail and 
pretrial detention for most misdemeanor and
non-violent felony defendants. The presumption
of release is an underlying principle of these 
reforms, especially release on recognizance or 
release with least-restrictive, non-monetary 
conditions, including release under supervision
to assure that defendants return to court. While
money bail is allowed in certain limited cases, 
jurisdictions should explore ways to have 
non-monetary alternatives available to improve
the likelihood that defendants will return to
court without reoffending.

   1 Before his retirement in 2017, Peter Kiers was Director of Operations for the New York City Criminal Justice Agency, where he worked
for 28 years. Since his retirement, he has worked as a consultant and is the Director at Large for the New York Association of Pretrial
Service Agencies. He can be contacted at pkiers@optonline.net. 
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      Through this legislation, it is now 
recognized that every jurisdiction should 
establish a county-based, or at least regional, 
pretrial service agency or program. These 
agencies or programs should collect and provide
information on the individual’s likelihood 
of making future court appearances, which will
assist the court in making release decisions for
those persons arrested and held for arraignment
and those arrested but given a desk appearance
ticket by the police.  They should also make 
release recommendations for persons held, based
upon information, but knowing the judge may
have to consider other issues mandated by law.
Pretrial services will notify defendants of 
upcoming court appearances, provide help with
appearance-related information, and provide
monitoring and supervisory services where 
such supervision is determined to be the least 
restrictive means to assure court appearance.  

      Moving forward, these standards will be 
useful in helping existing programs audit their
pretrial administration, program delivery, and
use of up-to-date technology and data collection.
Likewise, jurisdictions establishing new pretrial
programs will find these standards valuable 
for focusing on the essential elements of best
practices for fair and just program delivery.  
Finally, these standards serve as a center 
point to bring jurisdictions together to discuss
planning protocols and possibly shared resources
for service delivery.

Ten Key Questions

      Judges, court personnel, executives, and 
administrators should ask ten key questions to
determine whether court policies and practices
will increase public safety and improve pretrial
outcomes for both defendants and the public.

1)   Are all arrested persons screened to see
what category they fall into (appearance
ticket, held for arraignment, diversion,
other)?

2)   Are individuals held for arraignment 
subsequently interviewed prior to arraignment
to provide the court with information 
important for deciding the most appropriate,
least restrictive release, non-monetary outcome?

3)   Do defendant interviews use variables that
have been validated as predictive of the 
person’s level of risk?

4)   Do local pretrial service programs provide
reports to the court that provide information
that addresses risk of flight and non-monetary,
appropriate conditions of release?

5)   Do pretrial service agency reports to the
court include release recommendations based
upon risk assessment-related information?

6)   Are defendants released on their own 
recognizance, pretrial supervision, or cash
bail notified of upcoming court appearance
dates by telephone, text, or U.S. mail? 

7)   Is there a pretrial-contact telephone number
that defendants or family can call to ask
questions about upcoming court appearances,
or outcome of previous court appearance?

8)   Do pretrial services contact defendants who
miss court appearances?

9)   Is information on defendants considered
confidential and how is it protected to assure
a defendant’s full cooperation, the integrity
of the court process, and the protection of
third-parties who cooperate in the collection
and verification of data?  

10) Are pretrial service agencies able to collect
data in a computerized system that allows
them to generate data to produce research
reports or to inform budgetary and police
practices?

Continued on page 6
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      As a final note, NYAPSA will work with
New York state’s Office of Court Administration
and Office of Probation and Correctional 
Alternatives to ensure that a working group of
pretrial practitioners will continue to examine
procedures for best practices and issues
involving pretrial service delivery and periodic
standards reviews.

      NYAPSA is interested in getting feedback
from town and village judges for preparing 
future webinars and training materials and will
be providing written and technical support and
information that will keep you abreast of new
announcements and developments. If you would
like to be placed on the NYAPSA mailing list to
receive such notifications and FAQs, please
email me at pkiers@optonline.net. 

      NYAPSA’s annual conference is tentatively
scheduled in the Albany/Troy area for mid-
October 2020 (depending on the state of the
coronavirus pandemic).

Judicial Robes
Gavels

Manufacturers of: Clerical Apparel • School Uniforms 
• Pulpit Choir •Judicial Robes & Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*
Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com    www.churchrobesstore.com

NYSMA’s Judicial Wellness Committee is seeking
professionals within our membership who would
like to volunteer their time and knowledge to our
judicial wellness initiative.

If you would be interested in speaking at one of
our classes or be part of an initiative that would
help your fellow judges, please contact Judicial
Wellness Chair Hon. Susan Sullivan-Bisceglia at 
smsullivanlaw@aol.com.
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Continued on page 8 

Sixty years of bail reform: An overview of
the Vera Institute of Justice’s research and
policy work in New York State

Bail reform has been a feature of criminal justice
practice and policy for nearly a century.  In the 
mid-1920s, social worker Arthur R. Beeley, then 
investigating bail practices in Chicago, noted that the
general problem at the center of his study was insuring
“the presence of persons accused of crime at trial by
a method which, in a given case, will (a) guarantee a
maximum of certainty to society and (b) will impose
a minimum of hardship upon the defendant.”

In essence, Beeley’s twin concerns, still relevant
today, were with how bail-setting would affect public
safety and how it would adhere to what would later
become known as the “least restrictive” principle, a
core principle of New York state’s recent bail reforms.

More specifically, Beeley’s findings, which are also
pertinent today, included insufficient use of police
summons, too lengthy stays in police custody, 
continuances too frequent and too long, insufficient
use of release on recognizance options, cash bail 
imposed “arbitrarily and with little or no regard to
the personality, the social history, and financial ability
of the accused,” overreliance on bail bondsmen, and
bail bonds “forfeited with unusual frequency and
with astonishing impunity.”

In the 1950s, Caleb Foote, then teaching law at the
University of Pennsylvania, directed the Philadelphia
Bail Project, which resulted in groundbreaking 
articles that suggested, as Foote later posited, a 
“constitutional crisis” in the administration of 
bail resulting in the pretrial imprisonment of poor
people simply because of their poverty, the pretrial
imprisonment of defendants who would eventually
not be convicted or jailed, and the imposition of 
punishments that are all the more severe because of
a person’s pretrial detention. 

In a 1957 study of the administration of bail in over
3,000 felony cases in New York City, Penn law students
found that judges were insufficiently attentive to the
principle linking “reasonable bail” with a person’s

ability to actually pay imposed amounts of bail. 

“Detention is demoralizing and oppressive to the 
individual defendant,” the law students concluded.
“It may also prejudice him in defending himself
against the state. Furthermore, it is wasteful of 
community resources. These factors make it imperative
that detention be employed as a means of compelling
appearance only when absolutely necessary. Most 
defendants in detention are there because they are
financially unable to furnish bail.”

These studies raised awareness of unnecessary 
pretrial detention, but had little overall impact of
bail-setting practices. In New York, however, the
ground was about to shift.

Nearly 60 years ago, the Vera Foundation (later 
renamed the Vera Institute of Justice; and shortened
to Vera in this article) broke new ground on behalf
of bail reform in New York state when it established
the Manhattan Bail Project. Over ensuing decades,
Vera continued its bail reform work through the present
day. Over this time, too, federal task forces and 
legislative initiatives have addressed bail reform in
one manner or another. In New York and elsewhere,
other advocacy, program development, legal, and 
research organizations, along with the voices of 
ordinary citizens and formerly incarcerated persons,
have also contributed to progress on this front. 

First bail initiative
In early 1961, when Vera researchers first explored
the necessity of bail reform, the initial impetus was
for a bail fund that would help youthful offenders
pay bail bonds. Once this was done, Vera researchers
would identify which persons were “good risks,”
how “bailed out” youth would behave while released
from custody, and what case outcomes resulted for
those the agency helped release. After meeting with
court and other key decision-makers, however, Vera
decided that such an approach would overemphasize
the role of private philanthropy in criminal justice
reform while at the same time not really changing
bail-setting practices.

Pretrial Resources By The Honorable Russ Immarigeon (Hillsdale Town Court)
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Vera’s Manhattan Bail Project based its recommendations
for release on recognizance on a “point scoring system”
covering factors such as criminal history, family ties,
local residency, employment, and education history.

An October 2003 agency report observed defendants
who could not pay bail were spending long periods
of time in jail awaiting trial on minor charges. This
was both unfair to the defendants who did not have
enough money for bail and expensive for the taxpayers.
Some experts urged increasing pretrial parole, but
judges feared that a majority of those released would
never return to court to face their charges. Vera’s
founders devised a way that judges could quickly 
assess the strength of each defendant’s community
ties and set out to prove that when these ties were
verified judges could safely release people without
bail. The Manhattan Bail Project staff interviewed
defendants to learn the strength of their family roots
in the city and the length of their employment. The
staff verified the information with third parties and
reduced these indicators to a numerical score: the
higher the score, the lower the chances that the 
defendant would abscond. Vera staff presented criminal
court judges with release recommendations based on
these scores, and the follow-up research showed that
the majority of people released appeared at their
court dates. Indeed, the experimental group released
on nothing more than their promise to return had
twice the appearance rate of those released on bail.
The project also saved more than $1 million in the
correction department’s budget.

In January 1988, Vera established a non-profit 
bail bond agency to reduce jail overcrowding through
the use of supervised pretrial release. The new 
program was designed to post bonds (up to $7,500)
for defendants who had been detained for at least 
12 days and faced further detention. Defendants 
released through this initiative would first be held in
a residential transition center where they could be
returned if they violated their conditions of release.
Through the program, licensed Vera bondsmen
would rigorously monitor defendant adherence to
agreed-upon conditions of release, such as living in
an approved residence, attending prescribed alcohol
or drug treatment programs, regularly meeting face-
to-face (or through telephone contact) with agency
staff members, observing curfews, and accounting
for their whereabouts at all times. 

In August 1989, Vera reported that defendants 
released through this agency missed only two of 
325 court-scheduled appearances (an appearance
compliance rate of 99%). Eighty-percent of the 
program’s clients had been charged initially with
felony offenses; none of them were rearrested during
their pretrial supervision.

Advocating for reform
In a September 2017 report, Against the Odds: 
Experimenting with Alternative Forms of Bail
in New York City, Vera noted that most judges 
impose either cash bail or insurance company bail
bonds. In these instances, defendants often do not
have the financial resources to make bail and end up
in frequently crowded jails. But in New York state
there are now nine forms of bail that judges can 
use and most of them, such as partially secured or
unsecured bonds, are rarely used. 

In a “little experiment,” Vera tracked 99 cases where
judges imposed unsecured or partially secured bonds
for nine to 12 months. Sixty-eight percent of the 
persons in these cases made bail; 54% of these cases
involved felony offenses (drug possession, larceny,
robbery, assault, criminal contempt, weapons 
possession). Of those released, 88% appeared in
court as scheduled; 8% were rearrested for a felony
offense. Moreover, cases were dismissed for 33% of
those released pretrial; for those others who were 
released, most resulted in non-criminal convictions
(20%) or convictions for less serious offenses than
those charged at arraignment. 

Given these findings, Vera recommended raising 
judicial awareness about these alternative forms 
of bail; simplifying associated paperwork; routinely
setting one of these forms along with more traditional
or typically-used forms; and mandating that judges
inquire into a defendant’s ability to pay when 
setting bail. 

In 2018, Cortland County officials, then facing the
prospect of building a costly new jail, asked Vera to
help them identify ways to reduce the population of
its overcrowded jail. Vera met with local leaders and
community members, went to court proceedings and
county meetings, and assessed jail use trends. 

In a May 2019 report, Vera reminded Cortland
County officials that jail construction was expensive,
alternatives to incarceration were needed, and 
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forthcoming January 2020 bail reforms would likely
reduce its jail population of pretrial detainees. 

Vera suggested a new jail might not be necessary, 
especially if the county streamlined pretrial services,
invested in alternatives to incarceration, hired a
county-wide criminal justice coordinator, and 
created a “hub” court to handle remaining pretrial
detainees and probation or treatment court violators.
Vera further urged Cortland County to invest in 
improved court processing technology, create a 
central arraignment court, develop “more robust”
pretrial services (especially at arraignments), and
provide tools to assess defendants’ ability to pay set
bail amounts.

In April 2019, as portions of the original bail reform
legislation were being revised, Vera issued a research
brief, Justice Denied: The Harmful and Lasting
Effects of Pretrial Detention. Speaking more to a
national rather than simply a New York audience,
the brief focuses on pretrial detention’s “far-reaching
negative consequences.” Reviewing the empirical 
literature, Vera found that pretrial detention rarely
improves court appearance rates, makes it more
likely that pretrial detainees will be convicted and 
receive harsher sanctions as their confinement limits
dismissal, diversion, and plea bargaining opportunities
otherwise available to non-detained defendants, and
increases the likelihood of further criminal justice 
involvement. Money-based forms of pretrial release,
the report also noted, could be countered through 
assessments of the ability of defendants to pay 
bail, the availability early in the criminal justice
process of defense attorneys attentive to economic
vulnerability of defendants appearing before a court,
and adversarial courtroom hearings where defense
attorneys can present information attesting to the
likelihood that defendants will reappear in court as
required through pretrial release. 

In July 2019, Vera issued an overview of those bail
reforms passed by the New York State Legislature 
in April 2019: mandatory police-issued appearance
tickets for misdemeanors and low-level felonies,
mandatory pretrial release for most misdemeanors
and some low-level felonies (mandatory release for
some of these offenses were scaled back in April
2020 revisions), use of risk assessment instruments,
and judicial consideration of defendants’ ability to
pay bail. Moreover, Vera highlighted the need for
counties “to invest in both court- and community-

based resources to ensure that people released under
the new law – who may otherwise have been in jail
pretrial – have access to the types of services they
need to support their release.” More specifically, 
Vera recommended the use of centralized pretrial
processing and community-based pretrial services,
the routine collection transparent system-wide data
related to pretrial processing and outcomes, and
statewide training through the Office of Court 
Administration and others for judges, defense attorneys,
and prosecutors.

In December 2019, Vera launched an “Ability to Pay”
(ATP) Calculator to help judges and others determine
how much money defendants could pay for their 
pretrial release. Building on its Bail Assessment Pilot,
Vera issued a policy brief, A Means to an End: 
Assessing the Ability to Pay. The ATP Calculator 
asks 30 questions falling into four areas related to a
person’s ability to pay bail: job income, cash or property
assets or savings, income-producing benefits, and 
ongoing living expenses. The calculator identifies
“an amount and a form of bail for each person that
are reasonably affordable and will not cause undue
hardship. The calculator uses a graduated formula
with income brackets that calculates lower bail
amounts for people who have less disposable income
and slightly higher bail amounts for people with
more disposable income.

Supporting reform
Throughout 2019 and 2020, critics of New York’s
bail reform raised numerous concerns, especially
those related to public safety. Within this context,
Vera shared information not just with criminal 
justice policymakers, but also with a broader public,
about key issues critically important for the success
of the state’s recent bail reforms. In part, this 
information was put forth to counter efforts to 
diminish what Vera saw as the strengths of the 
original version of bail reform; in part, too, this 
information was meant to affirm the key dimensions
of the enacted and revised measures.

In On Bail Reform, We Need Less Fear-Based 
Speculation – and More Data, Vera further argued
that “a lack of publicly available data” gives rise to
anecdotal conjecture and general misunderstanding
about pretrial decision-making.” 

Continued on page 10
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“The lack of publicly available data in New York
leaves many questions unanswered about bail reform,”
the blog states. “How many people are being arrested
across the state? How many people are being released
following arrest? How often are judges still setting
bail in cases, and how much bail is being set? When
judges are releasing people, what kinds of conditions
of release are they setting? Are people returning 
to court? What are the race, ethnicity, and other 
demographic characteristics of people being held and
those being released? It’s not that this information
isn’t being recorded. Police, district attorneys, and
other court actors, in fact, necessarily keep it. But
none of it is available publicly in real time.”

Finally, in a brief March 2020 report, Bail Reform 
is an Opportunity for Savings in New York, Vera 
reminded New Yorkers of the 1950s warning 
that misapplied bail was “wasteful of community 
resources.” The bail reforms enacted in January
2020, the report noted, already served as catalysts
across the state for a 30% jail population reduction,
which saved millions of dollars. In this light, Vera 
described bail reform as an opportunity for communities
and counties to invest bail reform-related savings 
in safer community and supportive services. The 

report’s recommendations included allocating $75
million annually for at least the next two years to
fund pretrial services and centralized arraignment
parts and collecting data on bail setting practices, 
appearance rates, the cost of pretrial services, and
bail reform-related cost savings.

In coming months, Vera – and other organizations –
will be evaluating the impact of New York State’s bail
reforms. For further information about Vera’s bail-
related work, visit its website at www.vera.org. 

The Hon. Russ Immarigeon

About My County 

The Dutchess County Magistrates Association has been meeting online. Their recent guest speaker was Captain Kevin Scherer
of OCA Court security talking about safety in and out of the courtroom.

Dutchess County
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This letter was sent to Governor Cuomo on July 29th:

The Honorable Andrew M. Cuomo
Governor of New York State
New York State Capitol Building
Albany, NY 12224

Re: “Free to Drive” Bill, encourages a disregard for the rule of law

Dear Governor Cuomo:

You will shortly have on your desk legislation commonly referred to as the “Free to Drive” bill (A7463B). The New York
State Magistrates Association, representing the more than 2,200 town and village justices now in active service to our citizens,
respectfully requests that you veto this bill.

This legislation removes the courts’ discretion to suspend the license of someone who either refuses to pay a fine or refuses
to come to court to answer a traffic ticket. Governor, you have spoken eloquently and often of the importance of the rule of
law in the compact between government and the governed. This legislation allows and even encourages a disregard for the
rule of law and strips any incentive for citizens to make a good faith effort to comply with the State’s vehicle and traffic law
and the directives of the courts.

The vehicle and traffic laws are in place to protect the lives of our fellow citizens. The proposed changes create a system
whereby people who chose to follow the law do so and people who flout the law escape any consequences.  This approach
is a slippery slope.  It is hard to imagine a government being able to protect its citizens within a framework that does not
instill respect for the law.

Our organization was not consulted regarding the impact of this legislation. If we had been consulted, we would have shared
with the Legislature the various measures our courts currently use to help people avoid suspension, including:

• The vast majority of our courts offer payment plans to those in financial distress.

• Before our courts suspend the license of someone for either not appearing in court or not paying the appropriate fine, the
offending party receives multiple written notices from the courts over a period of at least 60 days.

• We give people ample opportunity to arrange for additional needed time to address the issue, including a final written
notice from the Department of Motor Vehicles offering an additional 30 days to comply.

In order for a suspension to apply, defendants must be truly contumacious in their refusal to appear before the bar of justice.

This legislation sends the wrong message to people who follow court orders by appearing and paying their fines. It tells our
citizens who comply with the law that, when there is no consequence for disobedience of the law, there is no reason to be
concerned about obeying those laws other than a sense of responsibility and civic duty.

For these reasons, we respectfully urge you to veto this bill when it reaches your desk.

Respectfully yours,

JONAH TRIEBWASSER, 
President 

Letter to Governor Cuomo By The Honorable Jonah Triebwasser 
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Advisory Committee on Judicial Ethics

Opinion 20-38

Digest: (1) A judge may discuss pending or 
impending matters with other judges and
court clerks at a magistrate’s association
meeting, assuming this is a confidential
setting with no others present. (2) Where
a judicial association’s email contact list
includes individuals who are not judges
or court personnel, a judge cannot assume
the emailed discussions are confidential
or private and therefore must take 
particular care to observe generally 
applicable limitations on judicial speech.

Rules: 22 NYCRR 100.2; 100.2(A); 100.3(B)(1);
100.3(B)(6); 100.3(B)(6)(c); 100.3(B)(8);
100.3(C)(2); Opinions 20- 42; 19-137;
19-120; 19-08; 18-38; 15-209; 15-198;
13-189/14-02; 10-61; 2020 Ann Rep of
NY Commn on Jud Conduct at 19.

Opinion:
      A judge asks if he/she may discuss pending and
impending matters at a magistrate’s association
meeting when court clerks are present, along
with other judges. The judge also seeks guidance
on participating in group discussions by email
with everyone on a magistrate’s association contact
list, where the list includes many individuals
who are neither judges nor court clerks. 

A judge must always avoid even the appearance
of impropriety (see 22 NYCRR 100.2) and must
always act to promote public confidence in the
judiciary’s integrity and impartiality (see 22
NYCRR 100.2[A]). A judge must “be faithful 

to the law and maintain professional competence
in it” (22 NYCRR 100.3[B][1]). A judge also
must “not initiate, permit, or consider ex parte
communications, or consider other communications
made to the judge outside the presence of the
parties or their lawyers concerning a pending or
impending proceeding” unless an exception 
applies (22 NYCRR 100.3[B][6]). Significantly,
a judge “may consult with court personnel
whose function is to aid the judge in carrying
out the judge’s adjudicative responsibilities or
with other judges” (22 NYCRR 100.3[B][6][c]).
A judge who properly consults with court 
personnel or other judges under Section
100.3(B)(6)(c) concerning matters pending 
before him/her has no obligation to provide the
parties with notice or an opportunity to respond
(see Opinion 15-209). Moreover, a judge must
“not make any public comment about a pending
or impending proceeding in any court within 
the United States or its territories” and must 
“require similar abstention on the part of court
personnel subject to the judge’s direction and
control” (22 NYCRR 100.3[B][8]).

Magistrate’s Association Meetings with
Court Clerks Present
The judge first asks if he/she and other judges
may discuss pending or impending proceedings
at a magistrate’s association meeting when court
clerks are present. Specifically, the judge asks if
this is permissible ex parte communication under
Section 100.3(B)(6)(c), as he would be speaking
in the presence of court clerks whose function is
to aid other judges of the Unified Court System.
The judge also asks to what extent, if any, court
clerks may participate in the discussions, assuming
they are allowed to be present.

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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Continued on page  21

We have interpreted Section 100.3(B)(6)(c) 
to permit ex parte consultation with the now-
retired judge who previously presided over a
matter now assigned to the inquiring judge (see
Opinion 18-38), and with sitting judges who preside
in courts other than the Unified Court System
(see Opinion 19-08). Clearly, sitting judges who
are members of a magistrate’s association may
discuss pending and impending matters with
each other, for guidance on particular legal 
or procedural issues, while in attendance at a
meeting of their professional association.

The same section allows for consultation with
court personnel whose function is to aid the
judge. Moreover, we have not construed “court
personnel” so narrowly as to prevent a judge
from consulting court personnel beyond his/her
own staff that report directly to him/her. To the
contrary, we said a part-time judge may consult
ex parte with court personnel in the City, Town
and Village Courts Resource Center and need
not disclose these communications to the parties
(see Opinion 15-209). Likewise, we see no need
to distinguish between a judge’s own court clerk
and the court clerks who work for other judges
in the magistrate’s association. They are still
court personnel whose function is to aid judges
of the Unified Court System in carrying out their
adjudicative responsibilities.

We conclude the judge may permit court clerks
to be present for and participate in discussions
concerning legal and procedural issues on pending
or impending matters during magistrate’s
association meetings. While we anticipate that
court clerks will recognize their obligation to
maintain confidentiality and to refrain from
public comment on pending or impending 
proceedings, it is incumbent on the judges to 
remind them of this obligation (see generally 22
NYCRR 100.3[B][8]; 100.3[C][2]).1

It is unclear from the inquiry if other individuals,
who are neither judges nor court clerks, are present
at these magistrate’s association meetings.2

In light of Section 100.3(B)(6), we believe 
magistrate’s association discussions about pending
or impending cases should be held in a confidential
setting and should exclude those who are not
judges or court clerks (cf. Opinion 15-198 
[although a judge may attend a magistrates’ 
association meeting held at a local correctional
facility, “any portion of the meeting when 
necessary magistrates’ association business is
discussed or transacted should be private, 
outside the presence of the sheriff, deputies, and
correctional officers”]).

Use of Magistrate’s Association Email List
for Group Discussions 
The judge’s second inquiry involves the use of the
magistrate’s association general email contact
list for general discussion and freely sharing 
personal opinions on a wide range of topics, 
including recent criminal justice reforms. The
general email list includes judges, court personnel,
and individuals who are neither (see e.g. fn 2, supra).

We have said a judge must not insert himself/
herself “unnecessarily into the center of controversy,
for example, by taking a position that is ‘so 
controversial that it is incompatible with the 
judicial office’” (Opinion 13-189/14-02) and
must also comply with generally applicable judicial
speech limitations, including the prohibition on
ex parte communication and the public comment
rule (see 22 NYCRR 100.3[B][6]; 100.3[B][8]).
In its present form, the judicial association’s 
general email list includes individuals who are
not judges or court personnel. This judge cannot
assume the emailed discussions are confidential
or private, and therefore must take particular
care to observe all such generally applicable 
limitations on judicial speech. 

   1 As always, the judges should be careful to maintain both the reality and the appearance of judicial independence and not delegate,
or appear to delegate, their adjudicative duties (cf. Opinion 10-61 [a magistrates’ association should not permit representatives from
a town clerks’ association to attend their meeting for the purpose of discussing the enforcement of dog regulations to “ensure 
consistency between the various towns”]).

   2 Such individuals could potentially include spouses whose sole connection to the court system is 
through marriage, as well as prosecutors, defense attorneys, police officers, or other outsiders.
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Name                                     Title & Location
Hon. William Abbott                                  TJ Palmyra / Wayne Co.
Hon. Eugene N. Aleinikoff                         TJ Ancram / Columbia Co.
Hon. John C. Alguire                                  TJ Halfmoon / Saratoga Co.
Hon. Jennifer S. Appleby                           TJ Madrid / St. Lawrence Co.
Hon. William “Bill” Barrett                       VJ Manlius / Onondaga Co.
Hon. Ronald J. Bates                                  TJ Rensselaerville / Albany Co.
Hon. Raymond Buckner                             TJ Ogden/ Monroe Co.
Hon. Frank W. Degenhardt                        TJ Gallatin / Columbia Co.
Hon. Robert P. Delany, Sr.                         TJ Germantown / Columbia Co.
Hon. Harry Demarest                                 TJ Bolton / Warren Co.
Hon. Eleanor Gallagher                             TJ Marlborough / Ulster Co.
Hon. Vincent J. Garace                               TJ Greece / Genesee Co.
Hon. Theron “Ted” Howard                      TJ Pavilion / Genesee Co.
Hon. Ascher Katz                                       TJ Greenburgh / Westchester Co.
Hon. Adam Kirk                                         VJ Wappinger Falls / Dutchess Co.
Hon. Harold F. Lebbert                              VJ Sodus Point / Wayne Co.
Hon. Francis J. Lefort                                 TJ Sheldon / Wyoming Co.
Hon. Howard J. Levitz                               VJ Ardsley / Westchester Co.
Hon. Philip A. Limpert                              VJ Brightwaters / Suffolk Co.

Name                              Title & Location
          Hon. John Denis Ludwig                 VJ Tivoli / Dutchess Co.

Hon. Daniel L. Lucia                       VJ Dannemora / Clinton Co.
Hon. Harold Mangold                      TJ Hyde Park / Dutchess
Hon. Steven L. Milligram                 State Supreme Court Justice

TJ Monroe / Orange Co.
Hon. John P. O’Shea                         VJ Mineola / Nassau Co.
Hon. Penny Parish                           VJ West Carthage / Jefferson Co.
Hon. Peter S. Patch                          VJ Central Square / Onondaga Co.
Hon. Leon S. Penell                          TJ Massena / St. Lawrence Co.
Hon. David Prince                            VJ Fredonia / Chautauqua Co.
                                                         Past TJ Pomfret
Hon. William M. Putney                  VJ Perrysburg / Cattaraugus Co.
Hon. Arthur W. Sable                      TJ Vienna / Oneida Co.
Hon. Leon A. Schworm                   TJ Edmeston / Otsego Co.
Hon. Norman Shwamel                   TJ Inlet / Hamilton Co.
Hon. Philip J. Sica                           TJ White Creek / Washington Co.
                                                         VJ Cambridge
Hon. Michael Tomkovitch               TJ East Fishkill / Dutchess Co.
Hon. Gerald A. Worth                      TJ Wilton / Saratoga Co.

Whereas, Almighty God has called from our midst a number of treasured associates, and, bowing
in humble obedience to his will, we pause to remember the following magistrates who have
passed away.

We remember them as fond friends, loyal servants, and staunch exponents of democracy and
our judicial system. We enjoyed their friendship and helpful contributions in our work as
Magistrates, in business, and in social hours. Their memory is revered and their virtues are
recalled.

Now, be it resolved, that our condolences be noted in the publication of this association and
that the sincere sympathy of the officers and members of the New York State Magistrates
Association be expressed.

In Memory of Departed Friends 

Correction:
Honorable Paulina “Paula” Lucile Leonard’s name was spelled incorrectly in the obituary 
published in our Spring issue. The Magistrate regrets the error.



Fall 2020 - The Magistrate

15



Fall 2020 - The Magistrate

16



Judges, clerks and dignitaries were
treated to a preview of the new jail
facility for Greene County by 
Sheriff Pete Kusminski and Jail 
Superintendent Mike Overbaugh.
Sheriff Kusminski said that they
will be occupying the administrative
section by the end of the year and
the secure area in the first part 
of 2021.

Attendees were: Judge Peter Melewski and Clerks Kimberly Ruby and Lynne Wallace (T/New Baltimore); Judge
Constance Pazin, Judge Tim Mercer, Clerks Vee Carl and Marcia Puorro (T/Athens); Judge Ray Kennedy (T/Durham);
Judge Lee Miller and Judge Tanja Sirago (T/Cairo); Judge Dave Rikard (T/Prattsville); Judge William Jacobs (T/Catskill)
and President of the Greene County Magistrates Association; and Vincent Seeley (V/Catskill Board President.) The 
Association will have another tour once the facility is completed.
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NY on Pause

During the COVID-19 NY on Pause
our President Hon. Jonah Triebwasser
was asked by a neighbor to “officiate”
at a physically distanced graduation
celebration for her daughter and her
daughter’s friend, who was staying
with them. The new graduates of
Goucher College and their family,
friends, and neighbors gathered in
the driveway and street to honor
the achievement and hear Judge
Triebwasser pronounce them “well
and truly graduated” 

Our members and families keep busy during COVID-19:

It is a point of pride for the Town and 
Village Courts that our citizen-judges
come from many backgrounds. We 
have educators, engineers, retired law 
enforcement, farmers and attorneys
gracing our bench. Our president-elect,
the Hon. Karl Manne (T/Herkirmer),
shared with us this beautiful rendition 
of his law office as painted by his 
daughter Keri Manne, who is working 
toward her BFA at SUNY Fredonia.
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Working with the New Bail Statutes
By Leah R. Nowotarski, Esq.

UPDATED TO THE CHART PREVIOUSLY PUBLISHED IN
JANUARY 2020 TO REFLECT RECENT STATUTORY
CHANGES IN BAIL. This flow chart is a simple, visual, and
graphical description of the new bail statutes that started on
July 3, 2020. The New York State Bar Association’s Criminal
Justice Section hope that it will assist law enforcement 
attorneys, and judges during arrest and arraignment. It is 
intended to help those parties incorporate the new changes in
bail quicker and easier by consulting the chart whenever 

needed. The Section encourages those parties to review the new
statutes to enhance their individual knowledge and experience.
Special thanks goes out to the invaluable assistance from 
Andrew Kossover, Esq., criminal defense attorney and former
public defender, Ulster County.

LEAH R. NOWOTARSKI is an Assistant Public Defender
in the office of the Wyoming County Public Defender
and Secretary of the Criminal Justice Section.
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NY on Pause

Owego Village Court Prepares 
Beautifully for Reopening

A few years ago, Hon. David Boland 
and his wife revamped the Owego Village
courtroom. They purchased oak pews
and two fences from a local church and
configured them to use in the courtroom,
using the pews as seating and the fence
on the front of the bench. They wanted
to have a calming atmosphere for the
court offices so the conference and jury
rooms both have a “home dining room”
type of feeling,  conducive for resolutions.
They purchased two dining room tables
with chairs and painted the walls 
soothing colors.

Now with the COVID-19 pandemic, they
have made the appropriate precautionary
steps to best protect the court staff and
all those who enter. New plexiglass has
been installed all along the bench and
they are working with their local village
Department of Public Works to establish
a “one-way” entrance and exit. The Owego
village courtroom is on the second story,
so they have the public enter on one
stairway and exit down another. 

Great work Judge and Mrs. Boland!!

O
W
E
G
O
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continued from page 13

Moreover, while judges may publicly express
their views on matters concerning the law,
legal system or administration of justice (see e.g.
Opinions 20-42; 19-120), they must nonetheless
be mindful of the need to promote public 
confidence in their impartiality and their 
obligation to respect and comply with the law
(see 22 NYCRR 100.2[A]; 100.3[B][1]; Opinion
19-137 [town justice may not write the town
board expressing his/her personal view that a
newly enacted local law was poorly drafted and
offering proposed amendments to solve the
problem]; 2020 Ann Rep of NY Commission
on Jud Conduct at 19 [“The Commission takes
this opportunity to remind judges that, whatever
their individual views of the law may be, they
are obliged under the Rules Governing Judicial
Conduct to respect and comply with the law, 
to be faithful to the law and to maintain 
professional competence in the law”]).

We see particular risks when judges wish to
share their personal opinions on controversial
legal topics freely and informally in a public
forum. Thus, a judge should not use a 
general judicial association email contact
list that includes non-judges as a discussion 
platform on any topic that might suggest an 
appearance of impropriety, serve to erode the
public’s confidence in the judiciary’s integrity
and impartiality and/or suggest that an 
individual judge might be inserting him/
herself unnecessarily into the center of
substantial local controversy.
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Advisory Committee on Judicial Ethics 

Opinion 20-97

June 18, 2020

Digest: A court must not be in the position of
advocating a negotiated plea and, thus,
must not distribute the District Attorney’s
“informational document” to defendant
motorists or otherwise implement the
DA’s procedure for facilitating defendants’
pleas to lesser charges in Vehicle and
Traffic Law matters. The court may,
however, distribute a court-prepared
form impartially listing all options for a
defendant motorist and include a link 
to the DA’s website as a convenience to
defendant motorists.

Rules: 22 NYCRR 100.1; 100.2; Opinions 20-
99; 18-101; 17-34; 13-33; 12-68; 09-118;
08-11; 99-82; 93-58.

Opinion:
      A judge with supervisory authority over
town and village justice courts notes the many
impacts of current public health concerns 
involving the novel coronavirus (COVID-19).
For example, the court system is limiting in-person
appearances in certain courts and is promoting
use of technology for court proceedings and 
appearances. Moreover, many prosecutorial
agencies and courts have experienced significant
staff reductions. Accordingly, the judge asks 
if the justice courts may “give the public… an 
effective way to complete their respective 
matters timely and safely” by distributing the 

District Attorney’s “informational document”
describing how a defendant motorist may seek a
negotiated plea to a reduced charge without any
personal appearances by the DA’s office or the
defendant. The document is printed on the DA’s
letterhead and directs the defendant to submit
the “ticket” (accusatory instrument) and a copy
of the defendant’s department of motor vehicles
“abstract” (i.e. conviction record acquired by the
defendant from the DMV) “electronically” to the
DA’s office. The document further states that a
letter from the defendant’s “insurance company”
stating that all property and personal injury
damages have been paid in full is also required
if an accident was involved. The defendant’s
submission will be reviewed and a “disposition
letter” will be mailed to the defendant. The form
then instructs the defendant to sign the disposition
letter if he/she agrees to the offered plea and 
forward the signed disposition letter to the court
with the “ticket.” The form also states in bold
font that “All questions about fines, penalties
and adjournments must be addressed to the
Court,” and that “failure to follow these instructions
exactly will result in no response,” meaning that
“the process will have to be started over again
and your case will be delayed, possibly resulting
in a suspended license.”

Pursuant to the Rules Governing Judicial Conduct,
a judge must act to preserve the judiciary’s 
integrity and independence (see 22 NYCRR 100.1)
and must always avoid even the appearance of
impropriety (see 22 NYCRR 100.2).

We have repeatedly advised that a court must not
“implement a procedure the District Attorney

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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developed to facilitate defendants’ pleas to lesser
charges in traffic matters that would eliminate
the need for the District Attorney or a member
of his/her staff to appear in the judge’s court”
(Opinion 08-11; see also e.g. Opinion 93-58 [“A
district attorney is without authority to impose
rules of procedure upon a court”]). Moreover,
we note the proposed form also improperly 
implies that the DA has control over any “delay”
in disposition (i.e., adjournments, scheduling
and case management), suspension of the 
defendant’s license, and disposition authority, 
all of which are under the court’s authority. 
Seen as a whole, these statements manifest 
an intrusion on the judiciary’s independence
and, if distributed by the court, would violate
the court’s obligation to uphold the independence
of the judiciary. We thus believe it would be 
improper for the courts to implement the 
DA’s procedure for facilitating defendants’ 
pleas to lesser charges in Vehicle and Traffic Law
matters by distributing the DA’s informational
document (see e.g.Opinions 13-33; 12-68; 08-11;
93-58).

We also note two additional closely related 
principles apply on the facts presented. First,
“[a] judge should not be in the position of 
advocating a negotiated plea or in any way 
indicating a predisposition in the matter” 
(Opinion 17-34). Second, “[i]t is ethically 
impermissible for a judge or the judge’s court
clerk to distribute an informational packet 
the District Attorney has prepared to inform 
defendants how they may request a reduction of
an alleged Vehicle and Traffic Law violation
pending in the judge’s court” (Opinion 12-68).
Here, the proposed informational form violates
both principles, as it was prepared by the 
DA’s office and appears designed to encourage
defendants to negotiate a guilty plea.

Our prior opinions recognize that the courts
may, subject to significant limitations, develop
and distribute documents to inform defendants
charged with infractions, VTL violations 
and other minor offenses of all their options, 

including “the possibility of communicating 
directly with the district attorney, appropriate
municipal attorney or other non-peace officer
prosecutor for the purpose of negotiating a 
mutually acceptable disposition for submission
to the court” (Opinions 08-11, quoting Opinion
99-82). Indeed, such a form already exists to 
notify defendants of all their procedural options
in VTL matters in a neutral manner (see Opinions
20-99; 12-68 n2; 09-118). Thus, we conclude the
court may distribute a court-prepared form 
impartially listing all options for a defendant
motorist (seeOpinions 20-99; 13-33; 99-82); and
may also include a link to the DA’s website as a
convenience to defendant motorists (see Opinions
20-99; 09-118; 18-101).

We are not unsympathetic to the challenges facing
prosecutors and courts in fulfilling their functions
in the face of limited resources and an ongoing
public health crisis. However, we see no reason
to attenuate the judicial ethics standards 
designed to maintain the independence of
the judiciary in these circumstances, absent 
superseding authority from a governmental entity
with authority to promulgate such attenuation.
We likewise said this was impermissible. As we 
explained (id. [citations omitted]):

Jumble answers:
REAL
DEMONSTRATIVE
DOCUMENTARY
DIGITAL
TESTIMONIAL
HEARSAY

Final answer: 
The Judge wouldn’t allow the evidence, because
he thought it was fishy… It turned out to be a
RED HERRING.
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Advisory Committee on Judicial Ethics 

Opinion 20-92 / 20-93

A judge may not participate in a silent
"walk for justice."

The Advisory Committee on Judicial Ethics 
responds to written inquiries from New York state’s
approximately 3,600 judges and justices, as well 
as hundreds of judicial hearing officers, support
magistrates, court attorney-referees, and judicial
candidates (both judges and non-judges seeking
election to judicial office). The committee interprets
the Rules Governing Judicial Conduct (22 NYCRR
Part 100) and, to the extent applicable, the Code of
Judicial Conduct. The committee consists of 27 
current and retired judges, and is co-chaired by 
former associate justice George D. Marlow of the
Appellate Division and the Honorable Margaret
Walsh, a justice of the Supreme Court.

Digest: On these facts, a judge may not participate
in a silent “walk for justice.”

Rules: 22 NYCRR 100.0(V); 100.2; 100.2(A);
100.3(B)(8); 100.4(A)(1)-(3); 100.5(A)(1);
Opinions 17-108; 17-38; 16-85; 15-26/
15-44; 10-59; 04-91.

Opinion:
      Two judges ask if they, or judges under their
supervision, may participate in an informal
“walk for justice” organized by a bar association
in response to the death of an African-American
man in police custody. Widely shared video of
George Floyd’s death has sparked nationwide
protests concerning racism and police misconduct.
Both criminal charges and civil litigation against

the officers are ongoing or reasonably foreseeable.

According to the organizers, the silent walk is
open to all members of the legal community and
will be entirely peaceful. There will be no
speeches. Participants will walk silently on the
sidewalk past governmental buildings and 
“take a knee” in front of a depiction of the 
U.S. Constitution, “as a way to both remember
George Floyd” and to recognize judges and court
personnel at every level “who strive every day to
accomplish Dr. King’s goal of justice for everyone.”
The organizers intend the walk to be not only 
“a time for quiet reflection or thought” but also,
simultaneously, “a time for action” as the walk
will “visually demonstrate and let it be known
that the legal community... is committed to 
remembering George Floyd [and] acknowledging
the injustice of his death.” The organizers 
further state “George Floyd and... countless 
others ... have been denied justice for so long and
far too long.”

A judge must always avoid even the appearance
of impropriety (see 22 NYCRR 100.2) and must
always act in a manner that promotes public
confidence in the judiciary's integrity and 
impartiality (see 22 NYCRR 100.2[A]). A judge
may generally engage in extra-judicial activities
that do not cast reasonable doubt on the judge’'s
capacity to act impartially as a judge, do not 
detract from the dignity of judicial office, do not
interfere with the proper performance of judicial
duties, and are not incompatible with judicial 
office (see 22 NYCRR 100.4[A][1]-[3]). However,
a judge must not make any public comment on
a pending or impending matter in any court

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
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within the United States or its territories (see 22
NYCRR 100.3[B][8]) and must not “directly or
indirectly engage in any political activity” unless
an exception applies (22 NYCRR 100.5[A][1]).

We have previously applied these rules to judge’
participation in certain high-profile public
events. In Opinion 17-38, we considered
whether judges could participate in a March 
for Science. Although this high-profile march
was “apparently non-partisan” and “intended to
recognize the importance of scientific endeavors
and rational thought in society,” we said “judges
must be careful to monitor the agenda and 
positions taken by organizers of the march,” 
including its “publicly reported affiliations and
sponsorships in the period leading up to the
event” (id.). Even if a judge concluded there was
no “political party or candidate” involved, we
advised that he/she “must be careful not to 
be associated with matters that are the subject
of litigation or public controversy” and, further,
ensure that his/her own participation “will 
not insert him/her unnecessarily into public
controversy” (id.).

In Opinion 04-91, we said a Family Court judge
may not attend a tree planting and candlelight
vigil on behalf of crime victims in the judge’s
county. The annual “Victims’ Rights: America’s
Values” event was co-sponsored solely by two
government agencies, and the speakers were
county officials, victims, and probation personnel.
As in prior years, participants would display
photographs of loved ones and read a roll call of
victims. Although the judge proposed to attend
the event without speaking, we said (id.):

The purposes of the ceremony are admirable,
but ... they are heavily weighted in favor
of one side that comes before the court 
in a setting that is understandably 
highly emotional. These purposes include
expressing intense sympathy for victims
and their families, offering them moral
support and counseling, and, implicitly 
if not explicitly, advocating on behalf of
victims’ rights. The judge’s presence among

victims and counselors, while candles 
are lit, trees planted, victims’ names read, 
and victims’ pictures displayed, and while
speakers are expressing support for
their victims’ rights, would under the 
circumstances create a risk of an appearance
of public identification with victims’
rights and victims.

Thus, we concluded the judge must not attend
because his/her “mere presence would create an
appearance of particular sympathy toward one
side in court and therefore an appearance of 
partiality” (id.).

We reaffirmed this conclusion in 2015, noting
that the candlelight vigil and the tree planting
ceremony were designed as “highly emotional
events to attract substantial media attention”
(Opinion 15-26/15-44). Indeed, we emphasized
this aspect in clarifying why and how the vigil
differed from permissible domestic violence 
programs (id.):

Where the event’s overall context is not 
so one-sided and intensely emotional as
to raise reasonable questions about the
judge’s ability to be impartial, the Committee
believes no appearance of impropriety is
created by the judge’s mere attendance at
such an event.

Indeed, a judge who attends such events
may have an opportunity to engage in 
one-on-one conversations with members
of the public that could promote public
confidence in the judiciary and dispel 
possible misconceptions about the judge’s
role and responsibilities in cases involving
claims of domestic violence [emphasis in
original].

We also considered whether judges could participate
silently in a grassroots organization’s local rally,
march or demonstration, similar to “a rally 

Continued on page 26
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recently held in opposition to the so-called
Trump Muslim Ban” (Opinion 17-38). Here, 
we said judges may not attend or participate 
because it involved “great public controversy,
which is also the subject of litigation” (id.).

Indeed, the prohibition stands even if other 
attendees or the general public do not know the
judge’s judicial status, because “[c]oncealing
one’s name and judicial status does not ordinarily
render prohibited [political] conduct permissible”
(Opinion 16-85). In sum, as we recognized in
Opinion 17-38:

The prohibition on political activity is a
heavy burden. However, it is one individuals
must accept if they wish to take on the 
sensitive and critically important role of
judges in the Unified Court System, 
because it is absolutely necessary to 
maintain an impartial judiciary both in
practice and perception.

Application to the Present Inquiry

This inquiry requires us to again walk the
tightrope of the need for judicial independence
amid controversial public events but here, the
rope is thinly stretched across the sinews of our
profession, our nation's sense of racial justice
and the constitutional justice we are sworn to
uphold. We recognize this silent “walk for 
justice” has some features that distinguish it
from prior opinions. It is organized by the legal
community, for the legal community, and will 
be silent with no speeches. However, even the 
silence will speak volumes about the purpose of
the walk and emphasize the commitment of the
participants. For example, kneeling for a moment
of silence in front of the U.S. Constitution is 
itself a powerful but controversial symbol of a
participant’s allegiance to the walk's purpose.

Critically, the organizers’ invitation and description
contain a strong emotional appeal based on 
Mr. Floyd’s death, a matter involving “great 
public controversy, which is also the subject of 
litigation” (Opinion 17-38). Thus, the walk, 

although silent, is expressly designed to communicate
to the public certain views in connection with a
specific incident, involving a named individual,
that is the subject of litigation and intense public
controversy. This is problematic under the public
comment rule while civil or criminal litigation
involving Mr. Floyd is pending or “reasonably
foreseeable” (22 NYCRR 100.3[B][8]; 100.0[V]
[defining “impending proceeding”]).

We strongly believe that racial justice should 
not be controversial. But, in this instance, the
controversy surrounds not just the broad 
principle of racial justice but many fact-specific
controversies concerning the impact of race 
on the criminal justice system, police tactics 
in interactions with African-Americans and 
minority communities, the legal doctrine of
qualified immunity, and the need for law 
enforcement accountability. These and other
such issues are already a part of many pending
disputes in the Unified Court System. Similar 
issues, involving competing legal principles and
disputed facts, will surely come before New
York’s judges at every level of the judiciary. 
In the face of these controversies, judges must
inspire confidence on all sides that they can be
just and fair to all litigants in all proceedings.
Participation in a high-profile silent “walk 
for justice,” organized around an intensely 
emotional appeal concerning a man whose 
death in police custody has roiled the nation in
ongoing protests, could “create an appearance of 
particular sympathy toward one side in court”
and necessarily cast doubt on the judge’s ability
to be impartial (Opinion 04-91; see also Opinions
17-108 [prayer event to honor child abuse 
victims and survivors]; 10-59 [candlelight vigil
for those affected by domestic violence]).

Thus, we conclude judges should not participate
in this walk.
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Advisory Committee on Judicial Ethics 

Opinion 20-17

March 19, 2020

Digest: A judge may, but is not ethically required
to, report a nonattorney who attempted
to appear before the judge on behalf of
“client.”.

Rules: 22 NYCRR 100.2; 100.2(A); 100.3(D)
(1)-(2); 101.1; Opinion 19-96.

Opinion:
      The inquiring judge is presiding in a case
with multiple parties. One litigant was being
“represented” by an individual who is apparently
not authorized to practice law in New York State
or elsewhere and attempted to deceive the court
about his/her status. The judge has barred the
non-attorney from appearing on the record or 
in conference but asks if he/she is ethically 
required to take any further action, including
“whether any specific record should be made.”

A judge must always avoid even the appearance
of impropriety (see 22 NYCRR 100.2) and must
always act to promote public confidence in the
judiciary’s integrity and impartiality (see 22
NYCRR 100.2[A]). When a judge receives 
information indicating a substantial likelihood
that “a lawyer” or “another judge” has committed
a substantial violation of the applicable 
professional ethics rules, he/she must “take 
appropriate action” (22 NYCRR 100.3[D][1]-[2]).

A judge’s disciplinary obligations under Section
100.3(D) pertain only to conduct by “a lawyer”
or “another judge” (see Opinion 19-96). Thus,
where a non-party, who is neither an attorney
nor a judge, unlawfully appears as counsel, a
judge has no ethical obligation to take any action
(see id.). Here, too, the judge need not report the
conduct, although he/she may do so, if he/she
chooses, in his/her sound discretion.

For completeness, we note that whether the judge
needs to make “any specific record” concerning
the incident is a legal question we cannot 
address (see generally 22 NYCRR 101.1).

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
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Decision & Order By The Honorable Michael G. Hayes

Counsel: Mathew Albert, Esq., for the Respondent
Keith O’Toole, for the Petitioner
Judge: David A. Murante, J.

Procedural History
This proceeding was initiated by the Town of Ogden,
pursuant to §123 of the Agricultural and Markets
Law, seeking an order declaring the dog, Vanessa,
dangerous. A hearing to address the issues presented
by this matter was held over the course of two days. 

QUESTIONS OF FACT
       The factual issues presented to the Court by the
proof developed at the hearing may be simply stated
as follows:
       1. Has the credible proof established by clear
and convincing evidence that Vanessa is a dangerous
dog, as defined by §108[24][a][i] and[ii] of the Agricultural
and Markets Law ; and 
       2.  Did the clear and convincing evidence 
establish that Vanessa inflicted serious physical injury
to the victim as that term is defined under §108[29]
of the Agricultural and Markets Law.
I find in the affirmative as to both questions of fact.

FINDINGS OF FACT
       I find all of the fact witnesses testifying at the
hearing to be credible. The testimony established that
at approximately 7:00 a.m. on July 7th, 2020, the
complaining witness was jogging in her neighborhood
along a public road in the Town of Ogden. She 
noticed Vanessa and another dog on a leash or
leashes, under the control of a woman, identified 
by the proof as Kerry Dudek, the girlfriend of the 
Respondent, Jeremy Wolf. Mr. Wolf is Vanessa’s

owner.  Vanessa weighed approximately sixty to seventy
pounds and the other dog weighed approximately
ninety pounds. Ms. Dudek was present in Court 
during the entire hearing and was identified. She was
described, and as noted by the court, as being of
slight build. She was clearly significantly outweighed
by the two dogs. At that point the dogs were on a
grassy area across the street from the complainant.
Approximately thirty feet separated the complainant
from the dogs. The two dogs began barking. The
complainant described how she apologized to Ms.
Dudek and then sped up her pace in order to get past
the two barking dogs. At that point she testified that
the dark brown dog, later identified as Vanessa,
began “going crazy” and dragging Ms Dudek across
the street toward her.  While she admitted that both
dogs were barking and pulling, there was no question
in her mind that it was Vanessa who was acting in
the most aggressive, ferocious, and angry manner.
Her testimony made clear that Vanessa’s, aggressive
conduct was focused on her, leaving no doubt in 
her mind that the dog intended to attack her. As the
complainant testified, Vanessa made clear that she
had only one thing in mind and that was “to get me
in her mouth.” The complainant, fearing for her
safety, reversed her direction in order to flee from the
attacking dog.  As she did, she looked over her back,
noticing that Vanessa was charging at her in a manner
which further confirmed that the dog intended to 
attack her. As she put it, Vanessa’s aggressive 
conduct led her to conclude that the dark brown dog
intended to “kill” her. In this regard Vanessa was
growling, barking, baring her teeth and leading the
charge. As the complainant attempted to flee from the
area she would look back at the two dogs, observing
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Town Court: Ogden
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Continued on page 30

Vanessa’s location vis a vis herself and the other dogs.
She indicated that Vanessa was in front of the other
dog, leading the attack, and closest to her 
and the area of the injury at the time of the bite.
Thus, based on Vanessa’s conduct and her position
immediately prior the bite the complainant was 
sure that Vanessa inflicted the wound. Thus,
Vanessa’s position just prior to the bite, not only 
led the complainant to conclude that only Vanessa
could have inflicted the wound but, also, to exclude
the second dog as the biter. Under withering 
and sometimes argumentative cross examination, 
complainant did not deviate from her testimony. 
She was unequivocal and credible during her entire
testimony that Vanessa was dog that the inflicted the
injury. She made clear under cross examination that,
despite the fear and terror she was suffering at the
time, she was aware at all times of Vanessa’s position
including at the time of the bite.  As a result of the
attack the complainant fell to the ground.  At one
point during this ordeal she screamed at Ms. Dudek,
pleading for help. Ms. Dudek was apparently 
unable to provide assistance to the complainant. The 
Complainant then fled to the home of a neighbor.

       Absolutely no evidence was presented to explain
what may have caused the dog to attack the 
complainant . . . Other than the complainant the only
other person who witnessed the attack was 
Ms. Dudek. Presumably she was in the best position
to shed light on any possible provocations which may
have precipitated this attack. The respondent opted
not to call her. . . The evidence . . . makes clear that
the attack was unprovoked, spontaneous, and 
without any mitigation. The viciousness of the 
attack and the demeanor of the dog terrified the 
complainant and placed her in fear of her life. 

       Within minutes of the attack, she advised her
neighbor what had occurred and further told the
neighbor that it was the dark brown dog, later 
identified as Vanessa, who attacked her. The neighbor
offered to go to the scene in order to look for the dog.
The complainant fearing the neighbor might also be
victimized, urged him not to do so. Officer Plouf 
arrived shortly thereafter. He testified that the 
complainant told him what happened.

       She was taken to the hospital where she was
examined. The photos in evidence, the testimony,
and the medical records, also in evidence, make clear
the wound was above the calf and behind the knee.

The medical personal were concerned that her knee
joint may have been compromised. As a result fluids
were injected into her leg to determine the extent of
any injury to the joint. Fortunately, the joint was not
impacted. Thereafter, fluid was drawn out of the area
of the wound. Eighteen stitches were then applied to
close the wound. Because of the nature of the wound
the stitches were applied loosely to allow seepage in
an effort to avoid infection. The complainant was
prescribed pain medicine and antibiotics. Prior to her
testimony she was seen again by medical personnel.
At that time another doctor’s visit was scheduled.

       The complainant continues to be in significant
pain and is suffering from some numbness as a result
of the injury. As she approached the stand to give 
testimony the Court observed significant bandaging
around the area of the injury. The complainant
walked with a pronounced limp. In addition to the
severe physical injury, and as evidenced by her 
emotional testimony, she was clearly traumatized by
the attack. Her sleep patterns have been disrupted by
the event. Her relationship with her family has been
adversely affected. She testified that since the attack
she has not been herself at home. The complainant,
on cross, testified that there was scarring present
which was “not pretty to look at.”

       Testimony provided by the treating physician 
established that there would very likely be a large
area of scarring as a result of the injury. Further, the
photos in evidence, showing the size and severity of
the wound, both before and after the stitches were
applied, make clear that the injury was significant
and would have a protracted impact in the form 
of scarring. The doctor testified over objection 
that he could not foreclose the possibility of further
complications.

       Within a few hours after this incident the animal
control officer for the Town of Ogden, John Eeckhout,
transported the complainant to the home of Mr.
Wolf, the owner of Vanessa. At the officer’s request 
Mr. Wolf produced the dark brown dog, which 
he identified as Vanessa. The complainant upon
viewing the dog, without hesitation, identified
Vanessa as the dog that bit her. . . .

       Some of Vanessa’s history prior to the attack was
also presented. Jake Bromage, a neighbor of Mr. Wolf, 
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testified that on prior occasions he would ride his
bike past Vanessa’s residence. As he did so the dog
would lunge at him in an aggressive manner, causing
him to fear for his safety. Because of this concern he
contacted Mr. Wolf.  He and Mr. Wolf agreed to an
arrangement whereby Mr. Bromage would call Mr.
Wolf, prior to riding his bike in the area, to ensure
that Vanessa would be confined and/or retrained in
a manner to ensure Mr.Bromage’s safe passage. On
cross examination by respondent’s counsel, the 
witness agreed that he did not know what Vanessa
intended by her threatening, aggressive conduct 
directed at him. But, he added, that he took the 
precautions he did to avoid finding out.

       Other testimony presented on behalf of the 
respondent established that Vanessa was a rescue dog
that had been severely abused and injured by her
prior owner. She was treated for a broken leg by the
rescue agency. She participated in a program that was
apparently intended to address any adverse effects that
may have been caused by the dog’s unconscionable
abuse and to assess the dog’s temperament and 
suitability for adoption.  Multiple letters of reference,
in evidence as a court exhibit, attest to the fact 
that Vanessa did well in this program, becoming an
example for other dogs in this program. During 
this time Mr. Wolf fostered Vanessa and, thereafter,
adopted Vanessa. 

       In addition to the arrangement with Mr. Bromage,
Mr. Wolf described other efforts he took, prior to the
attack, to ensure that Vanessa did not injure or 
assault anyone. In this regard, when visitors came to
his home, he would separate Vanessa from the visitors
by placing her in a gated room. In order to build a
rapport with these visitors he would then allow them
to provide treats to Vanessa. Only then would
Vanessa be released and allowed to have unrestrained
physical contact with the visitors. Also when he
would take Vanessa for a walk he would take several
precautions to ensure that he was able to maintain
control over the dog. These included using both a
harness and a collar which would tighten around the
body and neck of the dog if she pulled against the 
restraints. The collar and harness were attached to a
heavy duty leash which was displayed in court 
and described by Mr. Wolf as “not something you 
buy at Wal Mart.” 

       The apparent purpose of this testimony was to
establish that Mr. Wolf was a responsible owner who,
in the past, took reasonable precautions to ensure

that Vanessa would safely interact with others. In 
addition, Mr. Wolf was described as weighing 240
pounds and thus well capable of maintaining control
of Vanessa when she had contact with the public.
This testimony also indicates that from the moment
of Vanessa’s rescue, her guardians were constantly
taking precautions to ensure the safety of those who
came into contact with Vanessa.

       The reference letters, in evidence as a court 
exhibit, also attest to the good behavior of Vanessa
while in the presence of others.  These letters further
express the opinion that Mr. Wolf is an experienced
dog handler, capable of controlling Vanessa in the 
future. They also describe Mr. Wolf as being devoted
to Vanessa and her well being. Additional letters
were submitted on behalf of the respondent by 
medical personal and others describing the close,
beneficial, and therapeutic relationship between
Vanessa and the disabled son of Ms. Dudek. These
letters, various aspects of the testimony presented on
the respondent’s case, and the court’s observations
of Mr. Wolf while in court leave no question in the
court’s mind that Mr. Wolf was devoted to Vanessa
and provided her with love, security, and a safe 
environment throughout the several years before this
unfortunate, regretful incident.  [These letters of 
reference were, with the consent of counsel admitted
as a court exhibit. During the proceeding it was 
made clear by the court, and counsel agreed, that
these letters would only be considered if a finding 
of dangerousness was made by the court. In such 
an event, these letters would be considered only in
the court’s determination of the appropriate and 
necessary restrictions and/or remedy to ensure the
public’s safety.] 

       The respondent also offered the testimony of
Katie Gallagher, a certified dog trainer, with extensive
training and experience in assessing the behavior of
dogs. She, at the respondent’s request, met with
Vanessa for forty five minutes, two days before her
testimony. Based on her training, experience, and her
evaluation she concluded and offered as her expert
opinion that Vanessa was not capable of biting a 
person unless she was provoked. In addition two
neighbors of Mr. Wolf testified that in past and on
occasion they have seen him walking Vanessa in the
neighborhood. At those times they never observed
the dog misbehave or act in an aggressive manner.
Further, Mr. Wolf always appeared to have her 
under control. 
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CONCLUSIONS OF LAW
     I find that the factual testimony presented in
open court is credible. I find that the clear and 
convincing evidence has established that Vanessa 
bit the complainant, inflicting a significant wound.
The complainant’s testimony in this regard was 
unequivocal and unrebutted. The proof established
that her identification of Vanessa was based on the
fact Vanessa was acting much more aggressively than
the other dog, the fact that Vanessa was ahead of the
other dog as she carried out the attack, and that
Vanessa was in closest proximity to the injured 
area at the precise point of the bite. From these 
circumstances the complainant testified there was no
doubt in her mind that Vanessa inflicted the wound.
Further, immediately after the bite she told her
neighbor that her attacker was the dark brown dog,
later identified as Vanessa. In addition, within a cou-
ple hours of the incident she viewed Vanessa 
at Mr. Wolf’s home and again, without hesitation,
identified Vanessa, the dark brown dog, as the culprit.

       Prior to the close of the respondent’s case the 
petitioner indicated his intent to request a missing
witness/adverse inference charge if the respondent
failed to call as a witness Ms. Kerry Dudek. I 
find that the request was timely, and further, that
thereafter, counsel for the respondent was given
ample opportunity, both before and after the court’s
ruling, to call Ms. Dudek, as a witness. He declined
to do so.

       Ms. Dudek was the handler of Vanessa, and a
second dog, described as brown and white in color,
which she owned, at the time of the bite. She was in
control of both dogs immediately prior to the attack,
and presumably, witnessed the entire attack. Her 
testimony certainly would be material on the question
of which of the two dogs inflicted the wound. 
Further, her testimony would be material to the 
existence of any mitigating circumstances or 
provocations that might explain why the dog 
suddenly engaged in this violent conduct.  Clearly,
on this record, her testimony would not have been
cumulative. Her presence in court throughout the
hearing confirmed her availability. And her status as
Mr. Wolf's girlfriend established that she was under
his control and, thus, would be expected to testify 
favorably to his cause. This is especially so given 
the testimony that her son, who has a number of 
disabilities, has developed a very close and therapeutic

relationship with Vanessa. (In the Matter of the
Estate of Robyn R. Lewis, v Meredith E. Stewart, et al,
158 AD3d 1247, 1249-1250 [4th Dept, 2018])

      Based on these circumstances I determined that
the petitioner had established a prima facie case in
support of his request. Thereafter, Respondent’s
counsel, Mr. Albert, was given the opportunity to 
defeat the request.  The only basis proffered by Mr.
Albert was that the second dog on the scene belonged
to Ms. Dudek. Therefore, he suggested she was not
available to testify because of the possibility that 
her testimony, while exonerating Vanessa, might 
incriminate her dog. This is a civil, not a criminal
matter. Ms. Dudek does not have the right not to 
incriminate her dog with the truth. Nor do I believe
that she would hesitate one moment to testify if the
truth exonerated Vanessa. I find that the proffered
excuse is insufficient to defeat the petitioner’s 
request for the missing witness/adverse inference
charge. (In the Matter of the Estate of Robyn R. Lewis,
v Meredith E. Stewart, et al, 158 AD3d 1247, 1249-
1250 [4th Dept, 2018])

       I therefore find that the failure to call Ms. Dudek
warrants the charge that I, as finder of the facts, may
infer that if she was called that her testimony 
would tend to negate the respondent’s position that
Vanessa did not inflic the injury and further that her
testimony would not provide any basis that Vanessa’s
aggressive conduct was somehow provoked. As the
finder of fact, under the circumstances of this case,
and in my discretion, I do infer that if Ms. Dudek was
called that her testimony would be contrary to the
respondent’s position on these questions. 

       I would also note that I conclude, even without
drawing these inferences, that there is ample credible
evidence on the record to support the conclusion that
Vanessa inflicted the injury and that her attack was
not provoked or justified by any external circumstance.

       Further the evidence established clearly and 
convincingly that Vanessa is a dangerous dog. The attack
was unprovoked and without question unjustified.
(Agriculture and Markets Law §§108[24][a][i and ii];
123[2]) There was no credible evidence that the dog
“was responding to pain or injury, or protecting 
itself.” (§123[4][c]; Matter of the Town of Concord v 

Continued on page 32
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Edbauer, 161 AD3d 1528,[4th Dept., 2018], citing
People v Jornov, 65 AD3d 363, 366 [4th Dept, 2009])
Also, there is no question, based on the medical 
testimony, the testimony of the complainant and, 
importantly the photos of the injury that the 
complainant suffered physical injury. And, as is 
discussed below, I find on the credible evidence the
aggravating circumstance that the injury was “serious”
as that term is defined under §108(29) of the Agriculture
and Markets Law. (People v McKinnon, 15 NY3d
311, 315; Matter of Workman v Dumouchel, 175
AD3d 895, [4th Dept., 2019])

       The Agriculture and Markets Law §108(29) 
defines serious physical injury, in part, as “physical
injury which causes... serious or protracted 
disfigurement....” Thus under the definition of the
Agriculture and Markets Law a physical injury is 
serious if it causes either serious or protracted, being
prolonged in duration, disfigurement. The only 
rational conclusion which can reasonably be inferred
from the photos in evidence is that this wound 
constitutes both serious and protracted disfigurement.
(Matter of Workman v Dumouchel, 175 AD3d 895
[4th Dept., 2019]; People v Jornov, 65 AD3d 363 
[4th Dept., 2009] People v McKinnon, 15 NY3d 
311, 315) The testimony of the Doctor and the 
complainant further emphasizes solidifies this
unavoidable conclusion. 

       The respondent’s counsel argues that the present
state of this injury, prior to the full completion of the
healing process, prevents any conclusion concerning
serious or protracted disfigurement.  I respectfully
disagree. The photos of the injury, both before and
after the placement of the loose stitching, standing
alone, supports the unavoidable inference that the 
sutured wounds will result in permanent scarring.
(Matter of Workman v Dumouchel, 175 AD3d 895,
897 [4th Dept., 2019])

       Further, the doctor testified that permanent 
scarring is the “inherent” consequence of loose
stitching. Under cross examination the complainant
testified that there was presently scarring which was,
in her words, “not very nice to look at.” The injury
here is directly behind the complainant’s knee. It is
located in an area which will be exposed frequently
to the public. Everyday clothing in the form of shorts,
a bathing suit, skirts, and/or a dress would often
leave the scarring exposed to the public. The nature
of the wound and the testimony supports by clear and

convincing evidence that the scarring is such that “a
reasonable observer would find her altered appearance
distressing or objectionable.” (Matter of Workman v
Dumouchel, 175 AD3d 895, [4th Dept., 2019], citing
People v McKinnon, 15 NY3d 311, 315 and Fleming v
Graham, 10 NY3d 296, 301) And I submit it is and
will continue to be distressing to the complainant for
the rest of her life. I ask who is in a better position 
to assess whether the wound and the present and
anticipated scarring will be distressing and/or 
objectionable. Her opinion deserves to be considered
weight on this issue. In any event, the court finds 
her opinion is amply sustained by other credible 
evidence in this record.

       The proof amply and fully supports a finding
that the wound and injuries meet the definition 
of serious disfigurement. (Matter of Workman v 
Dumouchel, 175 AD3d 895, 896-898 [4th Dept.,
2019]; People v Irwin, 5 AD3d 1122 [4th Dept. 2004];
Agriculture and Markets Law, §108[29])

       Further, I find that the wound and injuries meet
the definition of protracted disfigurement. Again the
testimony, photos, and common sense supports the
unavoidable inference that the loosely sutured
wounds will result in a large area of permanent scarring
to the complainant’s leg. The proof establishes that
the scarring, by the nature of this wound, its location,
and its repair will permanently impair the beauty,
symmetry, and/or appearance of the complainant’s
leg. Thus the evidence, in addition to establishing 
serious disfigurement, also establishes protracted 
disfigurement. (Matter of Workman v Dumouchel, 175
AD3d 895, 896-898 [4th Dept., 2019], citing People v
McKinnon, 15 NY3d 311[2010])
       
       Having found that Vanessa is a dangerous dog
and that she, without provocation or any justification,
attacked the complainant causing serious injury, it is
now the duty of the court to impose a remedy which
is necessary and adequate to protect the public and
ensures that Vanessa will never cause such injury
again. Counsel urges that appropriate sanctions,
short of euthanasia, would be sufficient to achieve
that end. I respectfully disagree.

       Upon finding a dog is dangerous §123[2] of the
Agriculture and Markets Law requires, at a minimum,
that the court order that the dog be neutered or
spayed and microchipped. In addition the court must
order one or more of the following options as deemed
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appropriate under the circumstances and necessary
for the protection of the public , to wit: evaluation of
the dog by a board certified veterinary behaviorist
and completion of any program recommended by the
expert; humane confinement; leashing, muzzling;
and/or maintenance of a liability insurance policy. In
addition   §123[3] of the Agriculture and Markets
Law, upon a finding of the aggravating circumstance
of serious injury, permits the court, to consider two
additional actions.   In this regard, the court may, if
necessary for the safety of the public, order permanent
confinement or euthanasia of the dog.  (People v
Jornov, 65 AD3d 363, 366-367 [4th Dept 2009]; Town
of Ogden v Lavila, 492 CA19-02157, [4th Dept dec.
7/17/2020])

       After due consideration the court, regretfully,
has come to the conclusion that the safety of the 
community requires that that Vanessa be euthanized.
The factors which have contributed to this conclusion,
among others are as follows:

       a. Vanessa as evidenced by the facts of this case is
capable of engaging in unprovoked and spontaneous
violence, without warning, directed at innocent 
persons. The attack was of such violence and intensity
that the complainant feared for her life. The attack
culminated with the infliction of serious injury and
based on the vivid description of the complainant
could have been much worse. The seriousness of the
injury and the circumstances leading up to the attack
are relevant to assessing the dangerousness of the dog
and the threat the dog poses to the community.

       b. Extraordinary efforts had been taken over the
years, prior to this incident, to ensure that Vanessa
did not cause injury to an innocent person. These 
efforts create a reason to believe that the experienced
handlers who had contact with Vanessa over the
years had at least some concern about Vanessa’s 
temperament. This concern and constant vigilance
were most likely because of her history of abuse.
There is a basis on this record to indicate that
Vanessa’s unpredictable, violent conduct may be
product of the fact that she had been the victim of 
severe physical abuse. Upon her rescue she was
found abandoned in an apartment, suffering from a
broken leg. Given Vanessa’s sad condition the rescue
agency gave some thought to euthanizing her. 
Instead, in an effort to save her life, she was enrolled
in a program geared to assess whether she could
safely be integrated into the community.  After 

concluding that she could be safely integrated into
the community, it was decided to repair her leg and to
provide her with intensive counseling. This counseling
occurred several hours a week over a significant 
period of time. The testimony of Mr. Wolf concerning
his efforts to slowly introduce Vanessa to visitors at
his home before allowing physical contact and the
measures taken to ensure that Vanessa was securely
restrained by a strong leash, and a special collar and
harness while in public, indicates that there existed
a continuing concern on Mr. Wolf’s part that Vanessa
remained capable of aggressive behavior and, thus,
required constant monitoring. This concern, despite
the best prior efforts of Mr. Wolf, became a reality at
approximately 7:00 a.m. on July 7th, 2020,  the date
of this incident. Based on these prior, obviously, 
unsuccessful interventions with Vanessa, the court
is convinced that implementation of the non-lethal
alternatives permitted by law would be inadequate to
ensure the public safety. Further the court is also
mindful that Vanessa, immediately prior to the 
attack, was under the control of the Ms. Dudek, who
was well known to the dog and apparently trusted by
the dog. Despite these circumstances and presumably
despite her best efforts to restrain her, Vanessa 
relentlessly, while exhibiting a vicious intent, ran
down the complaint for a significant distance, and
then attacked her. There is no reasonable way, short of
euthanasia to guarantee that this will not happen again.

       c. Additionally, the testimony of Jake Bromage
established that Vanessa had displayed, prior July
7th, a threatening and violent disposition on at least
one and quite possibly more occasions. Mr. Bromage
described how Vanessa would lunge at him as he rode
his bike past the Wolf residence. As a result he 
refrained from riding his bike past the Wolf residence
unless he first contacted Mr. Wolf by phone to receive
assurance that Vanessa was being properly restrained
so as not to pose a threat to his physical well being. 
It is apparent from this testimony that Mr. Wolf 
was well aware that one or more persons had been
threatened and worried by Vanessa’s conduct.

       d. I have considered the testimony of Ms. 
Gallagher. I do not accept her opinion that Vanessa
is incapable of attacking a person unless provoked.
Her opinion quite frankly is belied, discredited, and
flies in the face of the unrebutted proof. Under the
circumstances of this case it cannot reasonably be 

Continued on page 34
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guaranteed that Vanessa will not, in the future, again
attack, without provocation, an innocent person.
The physical consequences suffered here by the 
complainant are indicative of the significant and 
unacceptable danger Vanessa poses to the safety of
the community.

       e. I have also considered the emotional impact
that this incident has had upon the complainant. 
I am well aware that psychic injury has no bearing
on the question of physical or serious physical injury.
(Town of Ogden v Lavila, 492 CA19-02157, [4th 
Dept dec. 7/17/2020])  However, in my opinion, it is 
relevant to an assessment of dangerousness of the
dog and the degree of threat the dog poses to the 
community. Here, as evidenced by her emotional 
testimony, the complainant was traumatized by the
event. The incident has disrupted her sleep patterns
and her relationship with her family.
       
Therefore it is order of this court that the dog known
as Vanessa shall be humanely euthanized pursuant
to Agriculture and Markets Law §123(3). 

       It is further ordered that the respondent is liable
for any and all unreimbursed medical expenses 
incurred by the complainant as a result of this 
incident. This order is stayed for thirty days to 

afford the respondent the opportunity to file an 
appeal pursuant to §123(3) of the Agriculture 
and Markets Law. Vanessa will be confined pending
deposition of any appeal or until humane euthanasia
occurs. Mr. Wolf and one other person of his choosing
will be allowed to visit Vanessa at a time mutually
convenient to him and kennel personnel. Vanessa
will not be euthanized unless notice is given to Mr.
Wolf and he is afforded a reasonable opportunity to
be present. 

       In addition I find that Mr. Wolf violated §96-9F
of the Town Law in that Vanessa, at the time of this
incident was not licensed as required by law. I find
the proof insufficient to establish a violation of §96-
9D, defining dog harassing. Since Mr. Wolf was not
in control of the Vanessa at the time she attacked the
complainant, I cannot find that he permitted or 
allowed Vanessa to attack the complainant as 
required by the terms of the ordinance. I make no
finding as to whether he should have foreseen the
possibility of such attack and, if so, whether he took
reasonable precautions to prevent the attack.
E N T E R: Ogden, New York

David A. Murante, Esq.
Justice, Ogden Town Court
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The Jumbled Judge By The Honorable Kenneth Ohi Johnson (Town of Day)

EVIDENCE

LAER

VEISORTMNATDE

NYURETOMACD

TAIGIDL 

NAMETTOSLII

The Judge wouldn’t allow the evidence, because he thought it was fishy… It turned out to be a RED HERRING.

Unscramble each of the clue words.

Take the letters that appear in         boxes and unscramble
them for the final message.

(answers on page      )

REAASHY

Judge Coccoma Retires

The New York State Magistrates Association
wishes the Hon. Michael V. Coccoma all
the best in retirement after more than 25

years in the State Judiciary. Judge Coccoma served
ten years in the appointed post of Deputy Chief
Administrative Judge for Courts outside New York
City, and as such, was in close contact with the
concerns of the Town and Village Courts.

He is a graduate of the Citadel Military College and
Albany Law School and resides in Cooperstown
with his wife Ellen where they raised their daughter
and two sons. Active in the community, he has
been an EMT and driver with the Cooperstown 

Fire Department for over 15 years and a volunteer
with Saturday’s Bread in Oneonta for many
years. He has also been involved in youth sports
and religious education for children among 
other activities.
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Get Your NYSMA Gear Now!
ITEM #         DESCRIPTION                        PRICE
    1        2019 WINDOW DECAL                $  1.25

    2       MOTORCYCLE STICKER           $  1.25

    3       COFFEE MUG 12oz                      $  8.00

    4       TRAVEL MUG with NAME         $ 12.00

    5       TRAVEL MUG white                    $ 12.00

    6       TRAVEL MUG silver                    $ 12.00

    7       TOTE BAG with zipper                $ 30.00

    8       UMBRELLA                                  $ 20.00

    9       LAPTOP CASE                             $ 49.00

    10     NYSMA PEN                                 $  3.00

    11     GOLF TOWEL                              $  8.00

    12     WALL CLOCK 12 inch                  $ 20.00

    13     NYSMA LAPEL PIN                     $  8.00

    14     PORTFOLIO w/ CALCULATOR  $ 35.00

    15     BADGE WITH CASE silver          $105.00

    16     BADGE WITH CASE gold            $105.00

    17     BADGE WITH CASE custom       $140.00

    18     OGIO GOLF BAG w LOGO         $109.00

    19     TAPE MEASURE w LOGO          $  5.00

    20     “JUDGE IN TRAINING” BIB      $  8.00

    21     POLO w POCKET                        $ 17.00

ITEM #         DESCRIPTION                        PRICE
22          POLO w/o POCKET                      $ 24.00

23          MOISTURE WICKING POLO     $ 26.00

24          NYSMA T-SHIRT                          $ 10.00

25          NYSMA T-SHIRT w POCKET     $ 12.00

26          SHORT SLEEVE OXFORD         $ 36.00

27          LONG SLEEVE OXFORD            $ 43.00

28          SWEATSHIRT                               $ 22.00

29          HOODIE                                        $ 29.00

30          SWEAT PANTS                             $ 24.00

31          DENIM LONG SLEEVE SHIRT  $ 42.00

WOMEN’S
32          POLO w POCKET                        $ 24.00

33          POLO w/o POCKET                      $ 17.00

34          MOISTURE WICKING POLO     $ 20.00

35          NYSMA T-SHIRT w POCKET     $ 10.00

36          NYSMA T-SHIRT w/o POCKET  $ 10.00

37          SHORT SLEEVE OXFORD         $ 36.00

38          LONG SLEEVE OXFORD            $ 38.00

39          SWEATPANTS                              $ 24.00

Call us at 315-370-6994
ORDER FORM

NAME________________________________________  ADDRESS________________________________________________________

PHONE NUMBER_______________________________ EMAIL___________________________________________________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

LIKE US ON FACEBOOK – BEGGAR PROMOTIONS LLC WWW.BEGGARPROMOTIONS.COM

MAIL FORM TO P.O. BOX 17 FAIR HAVEN, NY 13064 ~OR~ EMAIL TO BEGGARPROMOTIONS@GMAIL.COM



Point and Insurance Reduction Program 
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course, 
you can reduce your point total by four points AND save 10 % on your automobile liability and 
collision insurance premiums. Take the course online: available 24 hours/ 7days a week/365 

days a year. If you have no points, you still get the insurance discount – it’s the law! 

Proof of effectiveness 
65% fewer violations- 35% fewer accidents 

 as a result of taking the NYSP 6 Hour driver improvement course 
 

How to enroll? 
 

Classroom info call 718-748-5252 
Or go to www.NYSP.com 

Online course go to www.NYSPonline.com 

NYSP provides feedback to the court! 

For years NYSP has provided information regarding violator 
participation in the classroom. This feedback is provided to 
the court at no cost to municipalities. For more information on 
how to enroll in NYSP’s Court Referral Program contact us 
and start participating now. 
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Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available
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