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DEUTERONOMY, CHAPTER 1
And I charged your Judges at that time, Saying, 
Hear the causes between your brethren, 
and judge righteously between every man and his brother, 
and the stranger that is with him.
Ye shall not respect persons in judgment; 
but ye shall hear the small as well as the great; 
ye shall not be afraid of the face of man; 
for the judgement is God’s: and the cause that is too hard for you, 
bring it unto me, and I will hear it.

SELECTED CANONS FROM THE CODE OF JUDICIAL CONDUCT
101.4 Advisory Committee on Judicial Ethics

           (a)    Unless the chair provides otherwise, all requests for advisory opinions shall be submitted in 
writing. Requests shall detail the particular facts and circumstances of the case. The Committee
may request such supplemental material as it deems necessary.

           (b)    The Committee shall adopt procedures for the formulation and transmission of its advisory 
opinions.
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PRESIDENTS MESSAGE

Dear Colleagues:

As we enter the new
year, we look back on 2020
with a mixture of amazement
and horror. Gross changes in
the laws affecting our courts on
bail, evictions and suspensions,
the epic changes in our lives
due to the pandemic and

the continuing difficulties in operating our courts in
these strange times have taken a toll on us all. Many
of us have lost friends and loved ones to the scourge
of Covid-19.

We have had an unusually high number of 
retirements of town and village justices in the recent
past. I thank all of those who have left the bench 
for their service to their communities. For those of
us staying on, know that your Association is your
tireless advocate for your court to have the support
that you need to cope with the “new normal.”

The immediate future is not as bright as any
of us would like. Even with the advent of a vaccine,
the return to our former lives will not be immediate.
We probably face many more months of isolation,
masks, Plexiglas, burgeoning caseloads, and agonizingly
slow court procedures due to the necessity for 
having only a severely limited number of cases in 
our courtrooms at any one time.

We must soldier on. Our neighbors have 
entrusted us with a most sacred task: the administration
of justice. We must take a deep breath and continue
to do the best we can with the limited resources at our
command. Each day brings us a day closer to 
normalcy. Together, we can do this. Your Association
stands ready to help you in any way that we can.

Cordially,

JONAH TRIEBWASSER,

President

Hon. 
Jonah Triebwasser

There are many free
courses at the 

National Judicial College 
on demand website! 

www.judges.org

Sign in Today!

Save the Date
for our 

2021
Annual Conference 
September 26 to 29
Sheraton at the  Falls

Niagara Falls
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Executive Committee Highlights By The Honorable Tanja Sirago, Executive Director

Due to the COVID19 pandemic, the NYSMA
Executive Board met virtually on September
13, 2020.

Hon. Thomas Sheeran moved to accept the minutes/
notes of the June meeting, which was also cancelled
due to the pandemic, carried.

Hon. Amel Jowdy moved to accept the treasurer’s 
report, carried.

Hon. Dennis Young moved to accept the audit report,
carried.

Hon. Colleen Knuth moved to accept the finance 
report, carried.

Hon. Dennis Young moved to accept the office 
report, carried.

Discussion was held on nominations with Hon.
Michael Petucci. Hon. Amel Jowdy moved to table,
carried.

It was agreed to keep the legislative agenda as is 
for 2021.

A vote was taken to fill the open position of 
director to fill the term of Hon. Joseph Sperber. Hon.
David Brockway, VJ Horseheads was selected.

Hon. Amel Jowdy moved to adjourn 2:55pm, carried.

Our next executive board meeting is scheduled for
December 5, 2020.

Judicial Robes
Gavels

Manufacturers of: Clerical Apparel • School Uniforms 
• Pulpit Choir •Judicial Robes & Graduation Caps & Gowns

*In Stock For Immediate Delivery *Tailored for Men & Women*
Call, Write or Fax: Craft Robe Company
247 West 37th Street, New York, NY 10018

800#:(800) 95-CRAFT PHONE:(212) 764-6122 FAX:(212) 997-7318
Marvin@duffyandquinn.com    www.churchrobesstore.com
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Dear Magistrates By  Hon. Vera L. Hustead (T/Ripley), Director NYSMA

Dear Magistrates, Court Clerks, Judicial
District Offices and the Office of
Court Administration:

Hello. We miss you.

Looking back to March 2020, I still
can’t believe our world has changed
this much. I remember how excited I
was, as a young child, watching the
snow the night before a school day,
hoping to hear in the morning that
school was closed. I was so excited when
I heard an announcement on the radio
that there was no school! Yes, I said to the
radio. Nine months ago, our schools were
closed and the children were sent home, with no
idea when they could come back. When I heard this,
I remember standing in my court office thinking, 
this is unbelievable. How do you close every school
in New York state? What virus? Then the e-mail
came to send all of our court staff home. Are all non-
essential businesses being closed? What exactly are
non-essential businesses? What virus, from where?
We have to shelter in place in Chautauqua County?
The questions continued to come. Masks!! Where 
do I even get a mask? What do you mean I have to
wash my groceries? I can’t chance going in a store to
buy groceries? How will virtual home schooling
work in an area where we regularly lose our internet
connection? This is not a few “snow days.” It’s now
been nine months of “snow days” without a sign that
the snow is stopping.

I have spoken to Chautauqua County Magistrates 
Association Secretary Judge Marilyn Gerace regularly
during this time about our county association. She 
as always is “the wind beneath our wings.” We’ve
discussed the need for our membership to get their
2020 certification credits online. We have missed
four county meetings so far, with our last three of
this year cancelled to protect the health of our 
membership. Our Core A and B classes were always
a great time to get together and see each other and
those were also cancelled. Our November meeting
would have been to elect new officers. I do expect, as
is the case with the state association, that our county

officers will remain in place until we can
meet again and hold an election. Since a 
pandemic has never happened in our
lifetime most associations that are 
governed by a set of bylaws do not 
address the election of officers during
a pandemic.

Our CAP courts have continued to
function throughout this time. I
would like to extend, on behalf of all
of us, a very special thank you to the
virtual CAP court judges. In Chautauqua
County, Hon. Christopher Penfold from

the Town of Dunkirk and Hon. Marilyn
Gerace from the Town of Ellicott have continued

to sit during the past nine months. They have been
sitting evenings and weekends for this entire time.
Others have volunteered many, many hours 
of their time to our associations in setting up and
maintaining our virtual CAP courts. Thank you so
much to Judge Gerace’s husband Vince Gerace for
his work on this. I would also like to thank our
County Court Judges and their staff who have been
doing our daytime arraignments. We appreciate the
extra work you have been doing on our felony and
misdemeanor cases. We are a team and we will get
through this. 

I cannot imagine the extra burden this has put on
each Judicial District and the Office of Court 
Administration. In the Eighth Judicial District, 
Hon. Paula Feroleto, Hon. M. William Boller and
Hon. Douglas Marky and District Executive Andrew
Isenberg, Esq., have always been available to answer
our questions. Their leadership was there for us
when we needed direction. I thank them on behalf
of our associations and think that they especially 
deserve a fun cocktail with their toes in the sand 
someday soon. 

Our 2020 NYSMA Annual Conference has been 
cancelled. I am sorry about this because I am so proud
of how much our Chautauqua County Association
attendance has improved over the years. I will miss
our time in class together and our discussions at the
lunch and dinner table. I will especially miss our big
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Chautauqua County table at our Annual Banquet. It
takes over a year to plan our conference. The 
Conference and Education Committees and our 
Executive Board officers spend many, many hours
securing facilities and presenters. Then the logistics
are put in place for a successful four days. We are
thankful to have such dedicated members who do
this every year. Thank you to Judge Amel Jowdy,
Judge Tanja Sirago, Judge Ed VanDerWater and their
committees for not only planning our conferences
every year, but for the extra work cancelling our 
conference this year. We hope that we will meet
again in Niagara Falls in 2021 with a joint conference
with the Court Clerks Association. We pray Covid 19
will be something we have all survived and that it
will be spoken of in the past tense. 

As for me, Covid 19 has given me the opportunity 
to paint three rooms, refinish two wooden floors, 
re-stain two decks, paint one hundred and twenty
feet of picket fence and clean out every closet and
drawer in my 1867 farm house. I’ve read a book
every couple weeks. Some of the topics include the
Civil War, the Supreme Court, 1968 and the Osage
murders mystery. Sadly, Covid 19 has kept me from
spending spring break with my grandsons in Florida
and it cancelled my trip for two weeks in Italy in 
August. As I said at the start of this letter, I miss all
of you. It is through our in-person conversations that
we learn and grow confident in our roles as town 
and village judges. I hope you have been busy 
accomplishing things you never had time for 
before we first heard the word, “Coronavirus” and
maybe enjoying the time quarantined with your 
family. We have to take care of each other, both 
physically and emotionally. 

As I close, I cannot end without a special shout out
“Thank You” to our amazing Court Clerks. They
have gone from a March 16th “deer in the headlights
look” to an “Okay, what needs to be done and when
can I do it” take charge and in control look. Our
clerks are the life blood of our court system. As
judges, we are better because of them. I would like
to especially thank our Eighth Judicial District Court
Analyst Jeannine Willson Sikora for her endless
work deciphering and sending emails to help us 
understand what was going on. I respect and thank
them immensely for the excellent job they have 
done to stay in front of how this virus is affecting 
our courts. 

I care for each of you and wish you all good health
during this trying time. As we continue to understand
how Covid-19 is affecting our lives, let us be thankful
for our loved ones and the health and safety of each
of us. We have lost quite a few judges in New York
State who were members of our association. I don’t
know how many of those were due to the virus. Our
sympathy and prayers are with their families, their
staff and friends. 

I think that, in our state association, President Jonah
Triebwasser may have picked the short straw in 
regards to being our president this year. He has been
wonderful in his dedication to our association 
putting in endless hours of work. He and Hon. 
Tanja Sirago, our Executive Director, have not only
handled the Covid-19 pandemic issues, but all the
other issues that come up in our regular yearly
course of business. Thank you to both of them.
Maybe a longer straw in a fancy, fun cocktail while
on a real vacation will come their way soon.

If it is at all possible to find humor in this crazy
Covid-19 time, let me tell you this story. I was in the
bank making a deposit. The young lady teller gave
me my receipt and said, “Have a nice day, Vera.” I
said, “Thank you. Since it may be difficult to see 
behind my mask when we are smiling at each other.
I am smiling.” She said, “That’s okay Vera, I can see
your eye wrinkles.” I thought about this as I left the
bank. “Do I have eye wrinkles?”  

During this very unsure time, this is me, smiling 
in my mask, eye wrinkles and all, wishing you a very
happy and blessed New Year. Stay well and I hope to
see you all as soon as possible. 

Fondly, 
Hon. Vera L. Hustead   
Ripley Town Court
President, Chautauqua County 
Magistrates Association
Director, NYSMA      



Name                                                 Title & Location              County
Hon. Wesley R. Edwards (Retired)                   TJ Stephentown                           Rensselaer Co.
Hon. Thaddeus B. (Ted) Egnaczyk (Retired)   TJ/VJ Boonville                            Oneida Co.
Hon. Louis J. Gauthier                                       TJ Russia/VJ Poland                    Herkimer Co.
Hon. Robert W. Hook (retired)                          TJ Brutus                                      Cayuga Co.
Hon. Ken Nolan                                                  TJ Butternuts                                Otsego Co.
Hon. Carol A. Rumenapp (Retired)                  TJ Milford                                     Otsego Co.
Hon. Richard P. Thomas (Retired)                    VJ Hunter                                     Greene Co.
Hon. James F. Wolff (Retired)                           TJ Otsego/VJ Cooperstown         Otsego Co.
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In Memory of Departed Friends

Winter 2020 - The Magistrate

Whereas, Almighty God has called from our midst a number of treasured
associates, and, bowing in humble obedience to his will, we pause to 
remember the following magistrates who have passed away.

We remember them as fond friends, loyal servants, and staunch exponents 
of democracy and our judicial system. We enjoyed their friendship and 
helpful contributions in our work as Magistrates, in business, and in social
hours. Their memory is revered and their virtues are recalled.

Now, be it resolved, that our condolences be noted in the publication 
of thisassociation and  that the sincere sympathy of the officers and

members of the New York State Magistrates Association be expressed.



Searching for pretrial resources requires
some patience, if only because so little
discussion or empirical research 

focuses on lower-level courts such as
New York State’s town and village
courts. Instead, pretrial resources of
various sorts tend to pinpoint their
attention on larger urban felony courts.
So, until more attention focuses 
on smaller rural courts, patience is
necessary as we peer through what is
available to assess the impact of plea
bargaining, especially in the processing 
of misdemeanors in our courts, and 
because many of the issues involving urban
courts – prosecutorial discretion, defense 
representation, etc. – are also of importance
in local jurisdictions. 

Misdemeanors, plea bargaining, and pretrial
justice

Historically, misdemeanors have not been studied
much. In recent years, however, they have been given
more careful attention, especially as an integral part
of the pretrial process. In particular, two major books
worth noting have appeared in print: Yale University
professor of law and sociology Issa Kohler-Hausmann’s
Misdemeanorland: Criminal Courts and Social Control
in an Age of Broken Windows Policing (Princeton Uni-
versity Press, 2018); and University of California,
Irvine law professor Alexandra Natapoff’s Punishment
Without Crime: How Our Massive Misdemeanor 
System Traps the Innocent and Makes America More
Unequal (Basic Books, 2018).

In Misdemeanorland, Kohler-Hausmann examines
criminal cases in New York City’s misdemeanors
“parts” (or courts) that are not only “a jurisdictional
and physical space,” but also a place where “there 
is something unique about the operations of justice
in the subfelony world.” Misdemeanor courts are 
important, she states, because “low level arrests have
become an increasingly important element of local
law enforcement as a result of both popular theories
of policing [such as ‘broken windows’ policing] and
the role of court fines and fees in municipal finance.”
Kohler-Hausmann further argues that lower criminal

courts in New York City have now largely
abandoned the adjudicative model of 
criminal law administration and instead
replaced it with a managerial model. 

“In place of [traditional] conviction
and carceral sentences,” Kohler-
Hausmann posits, “social control in
misdemeanorland is [now] primarily
sought through three primary
techniques. Marking involves the 
generation, maintenance, and regular
use of official records about a person’s

criminal justice contacts and behavior for
making critical decisions about his or her
fate. Procedural hassle entails all of the
burdens and opportunity costs attendant

with complying with the demands of legal proceedings.
Performance means the evaluation of an executed 
accomplishment, whether it was demanded formally
by the court ex ante or offered as evidence of 
responsibility or rehabilitation ex post. Thus, instead
of seeking social control by judging if the accused in
fact committed a proscribed act in the past and then
inflicting punishment, managerial misdemeanor
courts seek social control by sorting and testing 
defendants into the future by building records on
their law enforcement contacts, evaluating their 
rule-abiding propensities through measured compliance
with a series of procedural requirements, and gradually
ratcheting up the punitive response with each 
successive encounter or failure to live up to the
court’s demands.”

In Punishment Without Crime, Natapoff reports
state-by-state data showing that there are at least four
times as many misdemeanor cases as felony cases.
“One of the great myths of our criminal justice system,”
she writes, “is that minor arrests and convictions are
not especially terrible for the people who experience
them.” As a consequence of this myth, she says, there
is the ongoing reality that “when the law deems 
punishment not particularly burdensome, it makes it
easier to convict people in the first place.”
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Continued on page 8 

The Hon. Russ Immarigeon

Pretrial Resources By The Honorable Russ Immarigeon (Hillsdale Town Court)
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In this account, Natapoff tells the multi-year journey
of an attorney who discovers the “the wide-ranging
significance of misdemeanors” and goes on to grapple
with the breadth and depth of a problem that is 
routinely pushed aside. Having worked in felony as
well as misdemeanor courts, she learns that “the 
bottom of the pyramid should work more like the top.
It doesn’t at the moment because it takes time and
money and, above all, an appreciation of the importance
of misdemeanors and the dignity of the people who
are swept up into the petty-offense process.”

To end the book, Natapoff cautiously offers an 
important series of recommendations to “shrink the
pipeline of people” into misdemeanor courts: reduce
the number of crimes, use jail less, alleviate typically
meted-out punishments, sever ties between fines and
local budgets, treat misdemeanor offenses seriously,
collect more information on what is being done, and
encourage more civic engagement.

More recently, in September 2020, the New York
City-based Vera Institute of Justice issued a report,
In the Shadows: A Review of the Research on 
Plea Bargaining, that examined evaluations of plea
bargaining practices, and defendant responses, in
urban centers in Delaware, New Jersey, New York,
Pennsylvania, and Texas. These studies routinely
found that defendants on pretrial release were more
likely to make a plea agreement and receive more 
favorable sentences than those who remained in 
pretrial custody. According to the Vera researchers,
“release may enable people to engage in certain 
‘prophylactic measures’ – such as preparing a more
robust defense, engaging in treatment (for mental 
illness, substance abuse disorder, or other behavioral
health issues), or providing restitution – that can
help lead to charges being dismissed or encourage
more lenient treatment by prosecutors.”

A New York City study reviewed in this report found
that misdemeanor-charged defendants make plea 
agreements more quickly than felony-charged defendants.
Moreover, this literature review concludes that 
“consistent with the theory that detained people,
who may have limited knowledge of the criminal
legal system and/or who are being detained for the
first time, have strong incentives to cut a quick deal
in order to resolve their cases as soon as possible –
especially when it involves lower-stakes petty 
offenses… because a plea deal is often less ‘painful’
in the short term because it can get people out of jail

if they are detained, purchase certainty in what can
be a long and unpredictable criminal legal process, or
sidestep the possibility of harsher punishment that
could result from trial.”

A full copy of this report is available at
https://www.vera.org /downloads/publications/
in-the-shadows-plea-bargaining.pdf. 

One-year study results

In New York, state legislature-initiated bail reforms
and revised reforms took effect in January and 
April 2020. Evaluations of the implementation and
consequences of these reforms is now ongoing (more
about these in later columns). In at least two other
states, New Jersey and North Carolina, generally 
similar bail reforms were implemented earlier than
those in New York and evaluations of the first year
of these states’ experiences are now available. 

According to Cindy Redcross in a recent Pretrial Justice
Institute Pretrial Justice Community Communication,
new bail practices in Mecklenburg County, 
North Carolina, and statewide in New Jersey, both
incorporated the use of risk assessment instruments
along with other measures. These evaluations, 
Redcross adds, were “typically accompanied by a
broader set of pretrial policy and practice reforms.”

In her note, Redcross, formerly with the national 
research group NDRC and now with her own 
consulting firm, highlights seven findings during the
first year after reforms reducing the use of bail and
pretrial detention were implemented:

   •  the use of financial bond was reduced significantly;

   •  pretrial jail detention was reduced significantly;

   •  new crime charges during the pretrial period
were not significantly affected;

   •  low rates of new violent crime charges and the
incidence of new charges for violent crimes did
not increase;

   •  case dismissals increased;

   •  the charging of lower level offenses was reduced;
and

   •  compliance with pretrial release and related 
recommendations of risk assessments occurred
60 percent of the time.   
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Links to the Mecklenburg County and New Jersey
evaluations can be found at
www.cjrconsulting.org/publications.

Racial justice

In his 2016 State of the Judiciary speech, the late
Chief Justice Ralph D. Gants of the Supreme Judicial
Court of Massachusetts, expressing concern about
the comparative levels of White, Black, and Latin 
incarceration, asked the Harvard Law School’s Criminal
Justice Policy Program (CJPP) to take a look at 
the numbers. In its September 2020 report, Racial
Disparities in the Massachusetts Criminal System, the
CJPP found significant disparity, especially with the
imposition of imprisonment. At the pretrial level,
however, degrees of disparity were more subtle. Bail
in Massachusetts is applied for dangerous persons
only “by clear and convincing evidence that no 
conditions of release will reasonably assure the
safety of any other person or the community.” The
CJPP researchers found that the majority of each
racial and ethnic group were released on their own
recognizance at arraignment. Still, they also found
that Black and Latino defendants were “slightly”
more likely to receive bail, to be detained without
bail, and to be unable to pay bail during pretrial 
proceedings. Overall, the CJPP concludes that both
less and more serious disparity results from the
severity of initial charging decisions. 

For a full copy of this report, see http://cjpp.law.
harvard.edu/assets/Massachusetts-Racial-Disparity-
Report-FINAL.pdf.  

In Harris County v. ODonnell, a Texas court examining
the impact of detention on plea bargaining (based on
Harris County data) found that the likelihood of 
conviction differs noticeably depending on whether
or not a defendant is detained before trial. For the
years 2015 and 2016, 84 percent of misdemeanor 
arrestees detained at case disposition pleaded guilty,
while 49 percent of those released before disposition
pleaded guilty. Only 13 percent of those still detained
at case disposition had their cases dismissed, and 
two percent received deferred adjudications. For
those released before case disposition, 32 percent had 
their cases dismissed and 12 received deferred 
adjudications. A recently released court monitor’s 
report found that in the first six months of 
implementing court-ordered bail reform over 90% of
misdemeanor-charged individuals are now released
prior to trial, post-release recidivism has decreased,
and racial disparities have been “almost entirely
eliminated” since the new rules went into effect.

A copy of this report, Monitoring Pretrial Reform in
Harris County First Sixth Month Report of the
Court-Appointed Monitor September 3, 2020, can be
found at https://higherlogicdownload.s3-external-1.
amazonaws.com/PRETRIAL/3d318b88-d8f0-98c3-
22b5ccb2f057990a_file.pdf?AWSAccessKeyId=AKI-
AVRDO7IEREB57R7MT&Expires=1600802631&
Signature=9i34GOiHbNss3na21pU7mTV2oGs%3D. 
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NYSMA’s Judicial Wellness Committee is seeking
professionals within our membership who would
like to volunteer their time and knowledge to our
judicial wellness initiative.

If you would be interested in speaking at one of
our classes or be part of an initiative that would
help your fellow judges, please contact Judicial
Wellness Chair Hon. Susan Sullivan-Bisceglia at 
smsullivanlaw@aol.com.
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Stop Making Sense By The Honorable William Greener (T/Newfield)

Being a judge, even at the Town and Village
level, can be extremely rewarding.  We can help
people acknowledge their actions and the 

effects they have on others, try to motivate people to
think before they act in certain ways, and incrementally
improve the quality of life in the communities where
we work, play, and live.  Administering justice, even
at the Town and Village level, can also be exceedingly
frustrating.  Consider, for example, the two examples
below; their subjective characterizations of “good”
and “bad,” and the outcomes as constrained by cur-
rent rules, regulations, and laws.

Example A

Driver A is a typical New York state motor vehicle
operator.  She has her car inspected timely. Her car
insurance is up to date.  She has a valid driver’s 
license.  Her vehicle’s registration is valid. However,
through a lapse of diligence, she fails to renew her
vehicle registration and it becomes suspended.  She may
or may not be aware of the registration suspension
although in all likelihood the DMV would have 
notified her of the lapse.

While driving home from work Driver A is clocked
by radar doing 65mph in a 55mph zone and is pulled
over by a New York State trooper for speeding, a 
Vehicle and Traffic Law “violation.”  However, while
doing his investigation, the trooper sees that Driver
A’s vehicle registration is suspended, which is a 
misdemeanor under VTL §512.

The trooper issues Driver A two simplified 
traffic informations indicating a return date to the
jurisdictional Town/Village Court.  On the advice of
a friend, Driver A does not appear in court on the 
return date for arraignment and has made no 
attempt(s) to contact the Court, retain counsel, or
communicate with the DA’s office. The Court 
subsequently sends a letter to Driver A notifying 
her of her missed Court date and requesting her 
appearance at the next session of the Court. Driver
A is again given the same friendly advice and again
follows it as before.  A second letter and, perhaps, a
third letter from the Court are likewise ignored.

The Court then asks itself, “What can we do to 
encourage Driver A to embrace judicial protocol and
come to Court for her arraignment?” Typically, 
the Court can “scoff” Driver A and the DMV will
temporarily suspend her license.  The ability to scoff
for failure to appear or failure to pay a fine was put
on hold due to the Covid-19 crisis and may be done
away with entirely. A criminal summons or arrest
warrant are not available judicial tools to encourage
Driver A’s Court attendance because they are not
supported absent a long form information.  Moreover,
a recent judicial ethics opinion concluded that

When misdemeanor-level Vehicle and Traffic Law
charges are before a judge on a simplified traffic 
information, the judge may not ask the prosecuting
agency to file a long form information so the judge
can sua sponte issue a criminal summons or an 
arrest warrant for a defendant who failed to appear.

(Opinion 20-69, June 18, 2020).

In due course, the Court may scoff Driver A.

Example B

Driver B is not a typical New York state motor vehicle
operator.  His car does not have a valid inspection
sticker; he has no insurance; no valid driver’s license;
and his vehicle’s registration is suspended.  Just to
make things interesting, Driver B also claims to be a
“sovereign citizen,” believing that he is not bound by
these requirements for operating a motor vehicle in
New York.

While driving home from work Driver B is clocked
by radar doing 65mph in a 55mph zone and is pulled
over by a New York State trooper for speeding, a
V&TL violation.  While doing his investigation, the
trooper also discovers that Driver B is an unlicensed
driver (a violation under VTL §509), has no insurance
(a violation under VTL §319), no inspection certificate
(a violation under VTL §306), and a suspended 
vehicle registration (a misdemeanor under VTL
§512).

Continued on page  14



Winter 2020 - The Magistrate

14

The trooper issues Driver B five simplified traffic 
informations indicating a return date to the jurisdictional
Town/Village Court. On the advice of a friend,
Driver B does not appear in court on the return date
for arraignment, retain counsel, or communicate
with the DA’s office.  He has, however, sent a 
(semi-sensical) letter to the Court telling the judge
that there is no contract that he has signed binding
him to obey any of these regulations.  The Court 
subsequently sends a letter to Driver B notifying 
him of his missed Court date and requesting his 
appearance at the next session of the Court.  Driver
B expectedly flouts this and several subsequent 
letters from the Court, possibly with further semi-
sensical letters addressed personally to the judge.

The Court then asks itself, “What can we do to 
encourage Driver B to embrace judicial protocol 
and come to Court for his arraignment?”  Similarly,
with respect to Driver A, the Court cannot issue a
criminal summons or arrest warrant because they 
are not supported by the “simplified information”
given to Driver B by the trooper. Moreover, Driver B 
cannot be “scoffed” because he has no driver’s li-
cense to begin with.

To me, this is where things STOP MAKING SENSE.
Driver A, who generally complied with all vehicle
and traffic law requirements and who, arguably, 
unintentionally let her registration lapse, is “penalized”
by being scoffed resulting in her license suspension
and a fee to lift the scoff.  She will also likely now
show up in court and face further fines and surcharges
for her committed offenses upon conviction.

On the other hand, Driver B, who intentionally 
has not complied with vehicle and traffic law 
requirements cannot even be brought into Court
under any available judicial means and essentially
receives “no penalty” for his blatant disregard of the
Court and belief in false entitlements.

Commentary

What kinds of behavior are we motivating here?
What kinds of behavior are we punishing or 
rewarding?  In my view, all the wrong ones. As an
engineer/patent lawyer, my professional nature 
is to provide solutions to identified problems.  
However, as a moderately cynical Town Justice, my

capabilities seem limited to rubber stamping those
things I am told I can rubber stamp and not rubber
stamping those things I am told I cannot rubber
stamp.  Judicial discretion is an eggshell path
wrought with abundant and sometimes perplexing
ethics mandates; and judges have shown that 
they cannot be left unattended lest their social 
biases discriminately influence their decisions, the
“fix” being (sigh) “bail reform.”

I propose we gather some “brains” in a room in 
addition to politicians and legislators, and brainstorm
better solutions to our wonderful but flawed justice
system, because right now we can’t even figure out
the good from the bad.

Hon. William Greener
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Book Review By Hon. Jonah Triebwasser (T/V Red Hook)

Social Worker with a 2’ by 4’: A Drug Court
Judge’s Life Journey from the Bronx to 
Dealing with Addiction, Sobriety and

Death During the Opiate Epidemic by the Hon.
Charles Apotheker 1 , available in paperback at
Amazon and as a Kindle download

In this compact volume, the Hon. Charles
Apotheker takes us behind the scenes to observe
the workings of his drug court. He explains that
while presiding in the drug court, he became the
titled “social worker with a two by four,” trying
to help addicts through rehabilitation but with
the ability to give a taste of jail to those in his
charge who strayed. With Judge Apotheker 
presiding, the drug court was not adversarial: 
the prosecution, defense counsel, judge, probation
and the defendant all worked as a team “to 
obtain the best possible outcome for the 
defendant-participant.”

The success stories from his drug court are told
in the words of the defendants themselves, in a
series of heart-warming letters sent to the judge
over the years. Judge Apotheker doesn’t shy
away from talking about the failures as well.
Those of us who have dealt with drug defendants,
or those who have drug dependent members in
our own families or workplaces know that some
of those in the thrall of drug use can not, or will
not, be helped.

At the same time he writes of the drug court,
Judge Apotheker brings us back to the Bronx 
of the 1950s to reminisce about his upbringing
in simpler times. He shares with us, with a 
commendable candor, his encounter with a 
molester, and goes on to describe his life path to
the bench.
This book is not without moments of humor.
Judge Apotheker names his SCRAM alcohol 
detection bracelets Brittany and Lindsay, and
goes in to some detail to describe the “Wizzonater,”
a device designed to impart clean urine into a
testing cup to fool the court officer observing the
test (look it up on Google!)

Judge Apotheker is to be congratulated on 
sharing this important story with us, and has
our gratitude for all of the lives that he helped
change for the better.

                                                

1 At various times before his retirement, Judge Apotheker served as 
Acting Justice of the New York Supreme Court, Supervising Judge of
the Town and Village Courts in the 9th Judicial District, Presiding
Judge of the Rockland County Drug Court, Judge of the Rockland
County Court and Town of Haverstraw Justice.

Hon. 
Charles Apotheker
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Helping Attorneys and the Public By The Honorable Arnold O. Etelson
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Law in Poetry

Old time lawyers tend to use old-fashioned terms
Younger ones prefer burying them with the worms
Habeas corpus, e pluribus unum, escheat
The older guys think they are neat

The younger guys feel they’re out of use
The elders say that’s no excuse

Administrator debonis non cum testamento annexo
A name for your son? I don’t think so
So then what would you call the young sir?
How about res ipsa loquitur?

Interlocutory
There’s one for Judge Story

Socage tenure, freeholds, heredidaments and more
So many names fill our pages of law

Alienation and fee simple absolute
Learning them all one must be astute

Fee tail male and fee tail female
Those strange names one would entail

Is the convoluted wording latent or patent?
Until you decide don’t get impatient

Ancillary, constabulary
If you keep on you may grow wary

Wigmore and Prince on Evidence
Preparing for trial could make you quite tense

In New York Practice and Procedure, McLaughlin & Siegel
Diligent study made your writings convincing and legal

More of the same, Weinstein, Korn & Miller
Over a dozen volumes, oh what a killer

Studying Negligence, remember Prosser on Torts
He also taught other subjects of sorts

Williston and Richardson, experts on Contracts
Taught you to be sure to stick to the facts

On every Bar exam, the Rule against Perpetuities
Most never used it, nor learned it with ease

To prepare for the Bar, Professor Sparacio
Taught substantive and procedure and all you should know

Teaching so many years knew the Bar Examiners well
In ‘62 picked two essays, and boy was that swell
For the multiple choices there was no need to dwell

In summary proceedings, the old petition and precept
If you use them now they’ll think you’re inept
Conditional Limitations and conditions subsequent
19 S. Main v. Phalanx Motors, 36 Misc 2d 114 or NY 
Supplement

It’s essential for D.A.’s to be sharp in their briefs
To persuade trial judges to imprison the thiefs

Prosecutors in serious cases are eager to extradite
To return fleeing felons to the original site

In New York we have the new law on bail
Resulting in many fewer defendants in jail

Defense counsel stress local roots when clients are arraigned
When they argue to judges defendants not be restrained

Then there are trusts, revocable or not
The nuances are tough, better study a lot

Mergers and acquisitions
Oh, so  many conditions

Intellectual property could take some tough learning
But think about how much it would effect what you’re earning

Of course there’s malpractice
You better insure
If you defend yourself
You’re apt to pay more

There’s permits, costs, fees and taxes
To explain them to clients it’s good we have faxes

But then came technology
We learned how to scan
It is incredible
The ingenuity of man

In really young couples start with condos and co-ops
To save change to buy their kids cookies and lollypops

In real estate of course there’s the deed
Now forms 584 and 5217 you surly do need

To record a deed years ago cost  $4
Now about 50 times more preparing documents for hours

Real estate and mortgage brokers push through a deal
Now with Covid prices are truly surreal

These brokers are truly part of the game
They must work hard for business to remain
They worry about the deal, thinking and supposing
Cause they won’t get paid until the closing

Title searches spend hours looking for liens
Cause creditors file documents of all kinds and means
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Admiralty law with an ocean, river, lake, inlet or sea
In Israel, the Sea of Galilee
Tempers get serious in immigration
Many disputes, from country to nation

Election laws vary from state to state
Legislators try everything, their intentions don’t abate
They say all politics is local so use every trick and thing
Even overreaching gerrymandering

Bankruptcy is a haven for many
Some creditors may end up with less than a penny

Fancy negligence lawyers specialize in wrecks
To show their skills they can use Latin Lex
They sue those whose actions were lax
And prove injuries to their clients’ necks and their backs

One’s Last Will and Testament
May not be what he meant
It might change with a new Last Will
Or by means of a codicil

A good result in Worker’s Compensation
Might earn a claimant a nice vacation

Conflict of Laws may deal with comity
Not considering sister state’s laws might be a pity

Debt collection in a myriad of ways
Try to avoid debtor’s constant delays
Realty, stock, bank accounts by referee or sheriff’s execution
Garnishment, foreclosure, some form of restitution

To challenge a denial one has Article 78
If you know how to use it, that would be great

Matrimonial actions may be the most challenging
Uncomfortable, reckless, abusive, lack of understanding
The children may suffer and that is a shame
Mediation is helpful, fewer participants to blame

The law of agency is steeped in tradition
Requirements demand many a condition
Age, authority, duty and more
For one’s principal, honesty to the core

An important document is a power of attorney
But the agent a lawyer he need not be

For 23 stolen pencils a writ of replevin
Instead of cash he should return one plus eleven

Hearings usually don’t permit hearsay
But argue strenuously, an exception may lay

The Me-Too movement has become so prolific
Describing the details often very horrific
In writing decisions on the subject of sex
Judges might consider using the old Latin Lex

Special Sessions, Police Court, Childrens, Chancery, 
Common Pleas
Don’t go there, they’ve thrown away the keys

Lawyers, counselors at law, counsel and attorneys
Different names for clients to please
Call  them what you want for they’re all the same
Unsatisfied with results, choose who to blame

Gracious lawyers when receiving a request
Have admirably replied and acquiesced
For a needy client they can’t say no
They’re happy to help, pro bono

Hearing officer, justice or judge
Which is the easiest to try to fudge?

In New York the top jurist is Chief Judge
In Washington D.C. the top jurist is Chief Justice

Then of course there’s the justices

We started with Justice Jay who led us the way

Much later with Cardozo and Hand
Some litigants got a stiff reprimand

Holmes, Black, Brennan and Thurgood
One reading their works would learn if they could

Douglas, Warren, Ginsburg and Hughes
Many had quite different views

Frankfurter, Marshall, Roberts and Brandeis
So much law, wouldn’t a little suffice?

McKenna, McLean, McReynolds, McGeehan
O’Connor, Kirkpatrick, Dillon and Ryan

McLaughlin, Murphy, Newman and Reed
How many more do we really need?

Gibson, McGruder, Stevens and Kennedy
The Irish came up with law as one’s remedy

Now we are dealing with Covid 19
Something abnormal that we’ve never seen
By skype or by zoom virtual hearings take place
Seeing fellow attorneys but not face to face

But all in all, we have our revered Constitution
With some wise enough to understand Founding Fathers’
intention

For the sake of our country and all that we love
We must foster true justice in our land and above

Hon. 
Arnold O. Etelson
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About My County 

Chenango County
The Hon. Pamela Wylubski has retired
as Town of Afton Justice and as a
member of the NYSMA board of 
directors. Pam and her family are
heading to sunny Florida. We thank
Pam for all she has done on the bench
and as part of the NYSMA team. 
We send our best wishes for many
years of good health and happiness 
in retirement.

Good luck, Judge Pam

Cayuga County

Congratulations to the Hon. Richard Winters (T/Niles) who
is retiring after  29 years of service.  Judge Nikes is shown
with his wife, Mrs. Dar Winters.
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About My County 

Greene County The Greene County Magistrates Association met in person for the first
time since the beginning of COVID-19.  Practicing social distancing, the
group met outside in Catskill along the Hudson River and held their 
elections of Officers.

President Hon. William R. Jacobs (T/V Catskill,)
Treasurer Hon. Constance Pazin (T/Athens,)
Vice President Hon. Raymond J. Kennedy
(T/Durham,) Secretary Hon. Joseph H. Warren
(T/Conxsackie)

Front Row: Hon. Kimberly Prince Walsh
(T/Hunter,) Hon. William R. Jacobs
(T/V Catskill,) Hon. Wanda J. Dorpfeld
(T/Coxsackie,) Hon. Constance Pazin
(T/Athens,) Hon. Tanja Sirago (T/Cairo;
NYSMA Executive Director)

Hon. Peter M. Melewski (T/New Baltimore,)
Hon. Patricia E. Lawyer (T/Ashland,) Hon.
Raymond J. Kennedy (T/Durham,) Hon. 
David A. Rikard (T/Prattsville)
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The Hon. Dr. Carrie O’Hare (T/Stuyvesant) has been named Magistrate
of the Year by the New York State Magistrates Association. Judge
O’Hare was honored for her tireless efforts to better the profession
of town and village judging on the local and statewide level. Judge
O’Hare is a past president of the Columbia County Magistrates 
Association and has served on the Board of Directors of the 
New York State Magistrates Association.  Judge O’Hare’s research,
“Making a Difference: Judicial Stewards in the Town and Village
Courts of New York State,” helped to identify the five traits of a
highly effective judge. She has also been researching the history of
the town and village courts in Columbia County and has presented
perpetual plaques to many of the county’s 21 town and village courts

identifying current and past sitting judges and their tenures on the bench as a way of preserving local 
judicial history.

2019 Magistrate of the Year, Hon. Tanja Sirago (T/ Cairo) and
NYSMA Executive Director, presents Judge O’Hare with a plaque
recognizing her achievement.

(photos by Lance Wheeler and Thomas With.)

Magistrate of the Year
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Fellow judges from all over New York state attended the recognition ceremony in Columbia county for
Judge O’Hare.

Fellow Columbia County magistrates were out in force to honor one of their own as they congratulated the
Magistrate of the Year, Hon. Dr. Carrie O’Hare.
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Advisory Committee on Judicial Ethics 

Opinion 19-153

If a town justice believes the town board’s hiring
procedure in hiring a court clerk was unlawful
and/or creates an appearance of impropriety,
he/she must withhold his/her consent to hiring
the selected court clerk.

By Committee on Judicial Ethics

The Advisory Committee on Judicial Ethics 
responds to written inquiries from New York State’s
approximately 3,600 judges and justices, as well
as hundreds of judicial hearing officers, support
magistrates, court attorney-referees, and judicial
candidates (both judges and non-judges seeking
election to judicial office). The committee interprets
the Rules Governing Judicial Conduct (22 NYCRR
Part 100) and, to the extent applicable, the Code
of Judicial Conduct. The committee consists of
27 current and retired judges, and is co-chaired
by former associate justice George D. Marlow 
of the Appellate Division and the Honorable
Margaret Walsh, a justice of the Supreme Court.

Digest: (1) If a town justice believes the town
board’s hiring procedure in hiring a
court clerk was unlawful and/or creates
an appearance of impropriety, he/she
must withhold his/her consent to hiring
the selected court clerk. (2) A town justice
need not object to employing a court
clerk who: (a) is the town supervisor’s
second-degree relative, but must insulate

him/her from all cases in which the
town supervisor is personally involved
or in which the town is a named party;
(b) will continue to work for a criminal
defense attorney for one month while
being trained by the outgoing court clerk,
but must insulate him/her from matters
involving that attorney during this 
period; and/or (c) during the interview,
expressed interest in assisting the town
clerk if hired as town court clerk.

Rules: Town Law § 20(1)(a); 22 NYCRR
100.2; 100.2(A); 100.3(B)(1); Opinions
19-128; 18-12; 17-65; 16-23; 15-216; 
14-114; 13-03; 09-205.

Opinion:
      A town justice is concerned about the town
board’s choice of a new court clerk. First, the town
board eliminated some applicants in executive
session without permitting the judge to review
the applications and insisted on conducting the
interview at a time when the judge would only
be able to participate by telephone. The judge 
believes this procedure deprived him/her of a
chance for meaningful input, even though Town
Law § 20(1)(a) states “[t]he clerk of the court of
a town shall be employed and discharged from
employment only upon the advice and consent
of the town justice or justices.” Second, the judge
is uncomfortable with the selected applicant, who
is the town supervisor's second-degree relative
and currently works for a local lawyer. If hired, 

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004



Winter 2020 - The Magistrate

23

the incoming court clerk would hold both 
positions for approximately one month, while
being trained by the outgoing court clerk, but
would end the outside employment on the 
outgoing court clerk’s last day. Finally, judge is
also concerned that, during his/her interview,
the applicant expressed interest in “assisting the
Town clerk” if hired as a town court clerk.

A judge must always avoid even the appearance
of impropriety (see 22 NYCRR 100.2) and 
must always act to promote public confidence 
in the judiciary’s integrity and impartiality 
(see 22 NYCRR 100.2[A]). A judge also must
“respect and comply with the law” (22 NYCRR
100.2[A]) and “be faithful to [it]” (22 NYCRR
100.3[8][1]).

1. What are a town justice’s ethical obligations
when he/she believes he/she “was not afforded
a fair opportunity to advise and consent to the
hiring of this court clerk position as provided
by section 20 of the Town Law”?

We cannot comment on the propriety of the
town board’s procedures. However, if the judge
believes the procedure was unlawful and/or 
creates an appearance of impropriety, he/she
must withhold his/her consent to hiring of the
selected court clerk (see 22 NYCRR 100.2[A]
“respect and comply with the law”]; 100.3[8][1]
[judge must “be faithful to the law”]). In addition,
whether or not the judge believes the conduct
was unlawful, the judge may also, in his/her sole
discretion, take any other lawful steps to express
his/her objections, including (but not limited to)
raising his/her concerns with court administrators
or town officials (see e.g.Opinions 09-205; 14114).

2. May a town justice consent to the hiring of a
court clerk who (a) is the town supervisor’s
second-degree relative, (b) will continue to
work for a criminal defense attorney for one
month while being trained by the outgoing

court clerk, and (c) during the interview
process, “indicated [an] interest in assisting
the Town clerk” if hired as town court clerk?

The judge need not object to hiring a court clerk
based solely on these factors (see Opinions
19128 [a village justice may consent to the 
appointment of a court clerk whose spouse is a
village trustee]; 15-216 [town or village justice
may permit a part-time court clerk to accept
part-time clerical employment with a law firm
which will no longer appear in the judge’s court
after hiring the court clerk]; 13-03 [town justice
may permit the town court clerk to serve 
simultaneously as the town clerk]). Accordingly,
the judge may ethically consent to the appointment,
provided he/she is satisfied with the selection
(cf. Opinion 16-23 [judge need not appoint an
expert whose competence he/she questions]).

However, if the newly hired court clerk’s private
employer appears in the judge’s court during the
one-month “overlap” in employment, the judge
must insulate him/her from the matter and 
disclose the insulation (see Opinion 15-216).
Moreover, in light of the clerk’s familial relationship
with the town supervisor, the judge must also 
insulate the court clerk from all cases in which
the town supervisor is personally involved (e.g.
as a party or a witness) or in which the town is
a named party (see Opinion 18-12). [1]

[1] We assume these insulation requirements
will not unduly hinder court operations. If 
this assumption is incorrect, we suggest the
judge seek further guidance before consenting 
to the proposed employment (see Opinion 17-65
[where ethically mandated insulation would 
prevent the court clerk from performing his/her
duties if hired, the judge may not consent to the
proposed employment]) 
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Advisory Committee on Judicial Ethics 

Opinion 20-16

January 30, 2020

Digest: On these facts, a judge who learns a
non-judge court employee engaged in
multiple ex parte conversations with
one side in an ongoing contested matter
before the judge, and attempted to assist
that side by using his/her special access
as a court employee to provide insider
information and advice, must (1) report
the situation to appropriate court 
administrators, (2) direct the employee
to be insulated from further case contact,
(3) disclose the incidents the judge has
become aware of to the lawyers and
parties on the record, and (4) direct 
the lawyers to admonish their clients
not to engage in ex parte communication
about the case with court personnel.

Rules: 22 NYCRR 50.1 (Preamble); 50.1(I)(B);
50.1(I)(E); 50.1(II)(D); 100.2(A); 100.2(C);
100.3(C)(2); Opinions 15-189; 08-99.

Opinion:
      While presiding in an ongoing contested
case, the inquiring judge learned that a nonjudicial
court employee engaged in multiple ex parte
communications with one side of the case; used
his/her special access as a court employee to provide
them with information not otherwise accessible
to litigants or the public; and provided other 
improper assistance including advice on how to
proceed, sharing sensitive documents from the

court file and filing documents for them. The
employee is neither the judge’s personal appointee
nor an attorney. The judge does not know the
precise content of the ex parte communications,
and is confident he/she can fairly and impartially
preside without considering the employee’s 
misconduct.

      Although the judge reported the misconduct
to court administrators and was assured the 
issues were addressed, the judge is unaware if
the employee was insulated from further contact
with the case. The judge asks if he/she must take
further action, such as disclosing the situation to
the parties and counsel.

      A judge must always act in a manner to 
promote public confidence in the judiciary’s 
integrity and impartiality (see22 NYCRR 100.2[A])
and must not “convey or permit others to convey
the impression that they are in a special position
to influence the judge” (22 NYCRR 100.2[C]).
Moreover, a judge “must require” staff, court 
officials and others subject to his/her direction
and control to “observe the standards of fidelity
and diligence that apply to the judge” (22
NYCRR 100.3[C][2]). Although the ethics rules
for nonjudicial court employees are not identical
to those governing judicial conduct, they are 
indeed meant to “inspire public confidence and
trust in the fairness and independence of the
courts... so... the court system can fulfill its role
as a provider of effective and impartial justice”
(22 NYCRR 50.1 [Preamble]).1

      As “Section 100.3(D) imposes no disciplinary
duties on a judge who learns of inappropriate or

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004
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illegal conduct by an individual who is not a
lawyer or a judge,” we believe “misconduct by
court personnel can, under some circumstances,
undermine public confidence in the integrity
and impartiality of the judicial system itself” (see
Opinion 15-189, quoting Opinion 08-99).

      Here, the judge learned of a nonjudicial
court employee’s extensive and extraordinary
misconduct to further the interests of one side
in a judge’s ongoing contested case. One party is
obviously aware of the misconduct, and may 
erroneously believe he/she is in a special position
to influence the judge (cf. 22 NYCRR 100.2[C]).
Meanwhile, the lawyers and the other party 
are presumably unaware of the misconduct and
thus cannot assess whether they can or should
take any steps to protect their or their clients’ 
interests. These facts cause us to believe the judge
must take action to protect public confidence 
in the court’s impartiality and independence. 
Indeed, the judge must, to the extent not yet
done: (1) report the situation to appropriate
court administrators, (2) direct that the employee
be insulated from further contact with the case,
(3) disclose on the record the incidents brought
to the judge’s attention to the lawyers and 
parties on the record, and (4) direct the lawyers
to admonish their clients not to engage in ex
parte communications about the case with court
personnel. As always, the judge has discretion
to make further permissible disclosures or 
directives if he/she wishes, and may assure the
parties and counsel he/she can continue to be
fair and impartial.

We decline the judge’s invitation to provide a
script for the required disclosure.

   1 Thus, for example, nonjudicial court employees must avoid
both impropriety and its appearance (see 22 NYCRR
50.1[I]); must “not use or attempt to use their positions…
to secure privileges or exemptions for themselves or others”
(22 NYCRR 50.1[I][B]); must “not perform any function in
a manner that improperly favors any litigant or attorney”
(22 NYCRR 50.1[I][E]); and must “not disclose any confidential
information received in the course of their official duties,
except as required in the performance of such duties” (22
NYCRR 50.1[II][D]).
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Advisory Committee on Judicial Ethics 

Opinion 20-143

September 10, 2020

Digest: It is permissible for a town security 
officer, who is a village police officer
and not a court employee, to distribute
the District Attorney’s plea offers to 
arriving defendants, provided the judge
and court clerk/staff have absolutely
no actual or apparent involvement in
their handling or distribution.

Rules: 22 NYCRR 100.0(S); 100.1; 100.2;
100.2(A); 100.2(C); 100.3(B)(7);
100.3(C)(1); Opinions 20-97; 20-66; 
19-168; 19-163; 19-145; 19-74; 16-167;
15-197(A); 10-177; 98-148.

Opinion:
      The District Attorney in the inquiring town
justice’s county has discontinued in-person plea
negotiations amidst the coronavirus pandemic.
Instead, the District Attorney’s office is preparing
written plea sheets for each case before the first
scheduled court appearance. The judge already
advised the District Attorney’s office that the
judge and court clerk can neither distribute 
such plea sheets nor make them available for 
defendants to pick up (see e.g. Opinions 20-97; 

19-168; 19-163). Now, the District Attorney’s
office instead proposes to drop off a set of 
individual plea sheets prepared for each case
with the village police department, which is 
located nearby. A village police officer who is
serving as a town security officer that day1 will
go to the town court and distribute the plea 
offers to individual defendants as they check in.
The judge and court clerk will have absolutely
no involvement in handling or distributing or
even announcing the availability of the plea 
offers. The judge asks if this arrangement is
ethically permitted.

A judge must uphold the judiciary’s integrity
and independence (see 22 NYCRR 100.1; see
also 22 NYCRR 100.0[S] [“An ‘independent’ 
judiciary is one free of outside influences or 
control”]) and must always avoid even the 
appearance of impropriety (see 22 NYCRR
100.2). A judge must always act to promote
public confidence in the judiciary’s impartiality
(see 22 NYCRR 100.2[A]) and must not convey
an impression that others are specially positioned
to influence the judge (see 22 NYCRR 100.2[C]).
A judge must dispose of all judicial matters
promptly, fairly and efficiently (see 22 NYCRR

ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION

25 BEAVER STREET, SUITE 866
NEW YORK, NY 10004

1 The town hires village police officers to serve as town security officers in the town’s facilities, including the town court. Although a
town security officer is presumably subject to the judge’s direction and control in the courtroom or while providing courtroom security,
we understand the town board ultimately controls the employment of these positions. We further understand the town security positions
are separate and apart from the village police positions where they are employed by an incorporated village.
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100.3[B][7]) and diligently discharge his/her 
administrative duties without bias or prejudice
(see 22 NYCRR 100.3[C][1]).

Thus, judges must “maintain their independence
from prosecutors and not participate or assist in
what are essentially the prosecutor’s duties”
(Opinion 15-197[A]; see also e.g.Opinions 19-163
[court must not “distribute materials prepared
by the prosecution to defendants” and likewise
must not help the prosecution meet its discovery
obligations by holding and/or delivering discovery
packets prepared by law enforcement agencies];
10-177 [court may not agree to “receive mail 
addressed to a prosecutor at the court address”]).

When considering plea bargaining initiatives 
in criminal matters, we recommend a judge 
“avoid any possible appearance of impropriety
or coercion” by “satisfy[ing] him/herself that the
defendant is aware of all his/her options, including
the right to plead not guilty and go to trial before
a fair and impartial arbiter” (Opinion 19-145).
Of particular relevance here, a court must not be
in the position of advocating a negotiated plea
and, thus, must not distribute the District Attorney’s
“informational document” to defendant motorists
or otherwise implement the District Attorney’s
procedure for facilitating defendants’ pleas 
to lesser charges in Vehicle and Traffic Law 
matters (see Opinion 20-97). Nor may the court
“disseminate the prosecutor’s plea offer document
to defendants at arraignment” (Opinion 19-168).

We have, at times, “distinguished between court
personnel who provide security services and
those in more neutral support roles” (Opinion
19-74 [noting “the court officer role, by its nature,
is presumptively excluded from substantive 
case-related activities”]). This is especially true
in local justice courts, where “local police officers
and peace officers have traditionally provided
court security services” (Opinion 98-148). For

example, we recently said a town justice may permit
a security officer to take defendants’ fingerprints
within a secure area of the courthouse (seeOpinion
20-66).

Here, too, we conclude that the distinction is 
relevant, and the town justice and court clerk
and other more neutral court staff, if any, will
have absolutely no involvement in handling or
distributing or announcing the availability of 
the plea offers. We note the proposed arrangement
between the District Attorney and the village 
police, although apparently novel, is not entirely
surprising, given our understanding that 
“prosecutors have a special relationship with the
police and other law enforcement authorities”
(Opinion 16-167).

Therefore, the judge need not object to the 
proposed arrangement, by which the town 
security officer, who also serves as a village police
officer, will distribute the District Attorney’s plea
offers to arriving defendants, so long as there is
no actual or apparent involvement by the judge
or the court clerk/staff.

Jumble Answers:

From The Jumbled Judge on Page 39
Sovereign Immunity

Electoral College

End Slavery

Citizenship

Rights of  Former Slaves

Final answer: 
A man sued the airline for misplacing his luggage,

it turns out he LOST HIS CASE.
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Decision & Order 

Paul A. Andersen, for appellant.
Morgan Everhart, for respondent.

Order insofar as appealed from reversed, defendant’s 
motion to suppress denied and case remitted to Criminal
Court of the City of New York, Bronx County, for 
further proceedings on the accusatory instrument.
The courts below erred as a matter of law in granting
defendant’s suppression motion. Chief Judge DiFiore
and Judges Stein, Fahey, Garcia and Feinman concur,
Judges Stein, Fahey and Garcia in a concurring 
memorandum and Chief Judge DiFiore and Judge
Feinman in a separate concurring opinion by Judge
Feinman. Judge Wilson dissents in an opinion, in
which Judge Rivera concurs in part in a separate 
dissenting opinion.

Decided November 19, 2020

MEMORANDUM (concurring):
The order of the Appellate Term, insofar as appealed
from, should be reversed, defendant’s motion to suppress
denied, and the case remitted to Criminal Court for
further proceedings on the accusatory instrument.

A police officer stopped defendants car because of a 
non-functioning center brake light. Defendant, who 
exhibited signs of intoxication, was given—and
failed—a field sobriety test. Defendant was arrested
and charged with operating a motor vehicle while 
impaired (Vehicle and Traffic Law § 1192 [1]) and
two counts of operating a motor vehicle while intoxicated
(Vehicle and Traffic Law § 1192 [2], [3]).

Defendant moved to suppress the evidence obtained
as a result of the stop, asserting that the officer 
lacked probable cause to justify the seizure because,
defendant argued, “operat[ing] a vehicle that has a
non-illuminated middle brake light” is not a violation
of the Vehicle and Traffic Law. At the suppression
hearing, relying on the United States Supreme
Court’s opinion in Heien v North Carolina (574 US
54 [2014]), the People argued that the officer’s 
belief that defendant was violating the law was “a
reasonable mistake in this situation,” rendering the
stop permissible under the Fourth Amendment. The
Judicial Hearing Officer determined that there was
no ambiguity in the Vehicle and Traffic Law, and
concluded that it was not “objectively reasonable for
the officer in this case to mistakenly believe that a
non-functioning middle brake light is a violation of
the vehicle and traffic law.” The suppression court
adopted the Judicial Hearing Officer’s findings of 
fact and legal conclusions in full and granted 
defendant’s motion.

On appeal, the People raised only one substantive
issue: “whether the officer’s action in stopping 
defendant’s car because of a defective middle brake
light was an objectively reasonable mistake of law”
(appellant’s brief at 11 in People v Pena, 61 Misc 
3d 134[A], 2018 NY Slip Op 51499[U] [App Term,
1st Dept 2018]). The Appellate Term affirmed, 
concluding that the officer’s interpretation was “not
an objectively reasonable mistake of law” because 
Vehicle and Traffic Law § 375 (40) (b) is unambiguous,
and a defective middle brake light does not violate
the statute (Pena, 2018 NY Slip Op 51499[U], *1). 
A Judge of this Court granted the People leave to 
appeal (33 NY3d 1034 [2019]).

State of New York : Court of Appeals

People of the State of New York,
              Petitioner.

                          -v-
                       
Robin Pena,
              Respondent.
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The sole issue on appeal is whether the officer’s 
belief that defendant violated the Vehicle and Traffic
Law by operating a vehicle with a non-functioning
center stop light was objectively reasonable (see 
People v Guthrie, 25 NY3d 130, 136 [2015] “the relevant
question before us is . . . whether (the officer’s) belief
that a traffic violation had occurred was objectively
reasonable”]; see also Heien, 574 US at 59, 61). The
“ultimate touchstone of the Fourth Amendment is
reasonableness” (Riley v California, 573 US 373, 381
[2014] [internal quotation marks omitted]). As the
Supreme Court explained inHeien, “[t]o be reasonable
is not to be perfect, and so the Fourth Amendment
allows for some mistakes on the part of government
officials, giving them ‘fair leeway for enforcing the
law in the community’s protection’” (574 US at 60-
61, quoting Brinegar v United States, 338 US 160, 176
[1949]). Accordingly, even assuming that a stop 
is premised upon a mistake of law, the stop may
nonetheless be lawful where the officer’s purported
mistake was objectively reasonable (id. at 61; People
v Guthrie, 25 NY3d 130, 136 [2015]).

We conclude that the officer’s interpretation of the
Vehicle and Traffic Law was objectively reasonable.
Vehicle and Traffic Law § 375 (40) (b) mandates that
motor vehicles manufactured after a certain date be
“equipped with at least two stop lamps, one on each
side, each of which shall display a red to amber light
visible at least five hundred feet [*2] from the rear of
the vehicle when the brake of such vehicle is applied.”
Vehicle and Traffic Law § 376 (1) (a) prohibits, in
relevant part, (1) operating a vehicle “during the 
period from one-half hour after sunset to one-half
hour before sunrise, unless such vehicle is equipped
with lamps of a type approved by the commissioner
which are lighted and in good working condition”;
and (2) operating a vehicle at any time “unless such
vehicle is equipped with signaling devices and reflectors
of a type approved by the commissioner which are in
good working condition.” Vehicle and Traffic Law §
375 (19), in turn, prohibits the operation of a motor
“is defectively equipped and lighted.” Taken together,
these provisions could reasonably be read to require
that all lamps and signaling devices be in good working
condition, and that all equipment and lighting 
be non-defective, regardless of whether a vehicle is
actually required to be equipped with those lamps,
signaling devices, equipment, or lights. Even assuming
the officer was in fact mistaken on the law, it was
nevertheless objectively reasonable to conclude that
defendants non-functioning center brake light 
violated the Vehicle and Traffic Law [FN1]. Because

any error of law by the officer was reasonable, there
was probable cause justifying the stop (see Guthrie,
25 NY3d at 140; Heien, 574 US at 68; see also People
v Hinshaw, — NY3d &mdash, &mdash, 2020 NY
Slip Op 04816, *2 [2020]).
FEINMAN, J. (concurring):

The Vehicle and Traffic Law required the center stop
lamp on defendant’s 2003 Dodge Caravan to be 
functioning. Therefore, as defendant’s center stop
lamp was not functioning, the officer, having probable
cause to believe that the driver was committing a 
traffic violation, made no mistake of law in stopping
his vehicle.

Vehicle and Traffic Law § 375 (19) makes it unlawful
to operate a motor vehicle on any public highway 
unless the motor vehicle is “equipped and lighted” as
provided by sections 375 and 376, and it prohibits
the operation on a public highway of a motor vehicle
“which is not so equipped and lighted or which is 
defectively equipped and lighted.” Vehicle and Traffic
Law § 376 (1) (b) specifically and unambiguously 
authorizes the Commissioner of Motor Vehicles to
“promulgate rules and regulations with respect to
lamps, reflectors and signaling devices, their number[,]
type, design, construction, location, attachment and
use on vehicles being driven, operated or parked 
on any public highway or street in this state.” The 
legislature set parameters for this delegated authority
by providing that, in promulgating such rules and
regulations, the Commissioner “shall be guided” by
the requirements of rules and regulations promulgated
by the United States Department of Transportation.
Section 376 (3), in turn, mandates that “[a]ll lights,
signals and reflectors shall be of a type and design 
approved by the commissioner” of motor vehicles. 
Finally, Vehicle and Traffic Law § 376-a indicates
that the police are authorized to take action and 
a complaint may be issued, based on a violation of
section 375 or 376 “relating to required equipment”
(see id. § 376-a [1], [3]-[4]).

In its statutory delegation of authority to the 
Commissioner to promulgate regulations in accordance
with national safety standards, the Vehicle and Traffic
Law thus provides the basis for the enforcement 
of the Commissioner’s regulations concerning the
lighting equipment specifically enumerated in the
statute, namely, lamps, reflectors, and signaling 

Continued on page 30
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devices. The legislature established the policy and
gave the Commissioner this extraordinary authority
so that New York traffic laws concerning lamps, 
reflectors, and signaling devices could readily 
conform to and remain consistent with the federal
requirements (see Letter from State of New York 
Department of Motor Vehicles, Bill Jacket, L 1971,
ch 620 at 5; Department of Transportation Mem, Bill
Jacket, L 1971, ch 620 at 7 [stating that the bill will
allow conformity with national standards “without
having to go through the legislative procedure each
time the continually-changing Federal regulations 
are changed”]; Letter from New York State Thruway 
Authority, Bill Jacket, L 1971, ch 620 at 8 
[“(T)his assignment was given to the Commissioner,
rather than the Legislature, to permit immediate 
conformance with Federal requirements, thereby 
ensuring enforcement”]; see also L 1977, ch 592 
[providing the Commissioner the same authority
with respect to both commercial and non-commercial
vehicles]; Sponsor’s Mem at 2-3, Bill Jacket, L 1977,
ch 592 [recognizing that “(v)ehicles of the same size,
regardless of their use, constitute the same hazard on
the highway and should be lit in the same manner”
and stating that the bill thus “permits flexibility to
conform lighting requirements for vehicles to Federal
standards which are not in existence and which may
be promulgated in the future”]). The legislature, in
creating this regulatory scheme, recognized that 
federal regulations and standards on this subject are
preemptive of State law (see 49 USC § 30103; see also
Drattel v Toyota Motor Corp., 92 NY2d 35, 40-41
[1998], abrogated by Geier v American Honda Motor
Co., Inc., 529 US 861 [2000] [discussing the text and 
purpose of the National Traffic and Motor Vehicle
Safety Act]), and thus sought to eliminate conflicts
between the Vehicle and Traffic Law and federal 
Department of Transportation standards (see e.g.
Sponsor’s Mem at 2, Bill Jacket, L 1977, ch 592
[“Consistency in this area should result in better 
enforcement of lighting requirement”]).

Since 1986, the National Highway Traffic Safety 
Administration has required new vehicles to have
high-mounted stop lamps on the vertical centerline
(see 49 CFR 571.108). New York’s Department of
Motor Vehicles regulations are consistent with that
requirement. The regulations provide that “1987 
and newer passenger cars must be equipped with a
high-mounted stop lamp on the vertical centerline,
except those with custom as the make of the 
vehicle” (15 NYCRR 79.21 [e] [6]). Additionally, the 
regulations instruct that an inspector should reject

the vehicle if the center stop lamp “does not function
when [the] brake is applied” (id.).

Accordingly, a nonfunctioning center stop lamp 
is not “of a type and design approved by the
commissioner” (Vehicle and Traffic Law § 376 [3]),
and operating a vehicle with a nonfunctioning center
stop lamp violates the Vehicle and Traffic Law (see
id. § 375 [19]).

That Vehicle and Traffic Law § 375 (40) requires “at
least two” stop lamps,“one on each side” does not
negate this conclusion. Section 376 (4) specifies that,
while “existing provisions” regarding the use of
lamps continue to apply, they do not apply if they are
“irreconcilably inconsistent” with section 376 or the
regulations promulgated thereunder. To the extent
the regulations requiring the third stop lamp are not
mirrored in section 375’s mandate for “at least two”
stop lamps, the Commissioner’s regulations as to 
the necessary lighting equipment on the vehicle still
govern. Indeed, the statute’s regulatory scheme does
not allow for the unreasonable interpretation that the
existence of section 375 (40) cancels the mandate for
more modern safety features, such as the lighting
equipment required by the Commissioner pursuant
to section 376, in lockstep with the national 
safety standards.

Further, the Commissioner’s regulations pertaining
to “equipment” (15 NYCRR 43.4 & 43.5 [requiring
vehicles less than 80 inches in width to be equipped
with two red stop lamps, one on each side of the 
vertical centerline]) are incompatible with the 
regulations regarding the mandated equipment to
pass yearly safety inspections allowing a vehicle to
be operated on a public highway (15 NYCRR 79.21
[e] [6]) and, in fact, have not been amended since
1980. As a result, the Commissioner’s regulations for 
inspection standards—which, in line with the 
authority granted by Vehicle and Traffic Law § 376
(1) (b), are guided by the requirements of the United
States Department of Transportation—set the minimum
lamp equipment for vehicles. This interpretation is
consistent with the legislative intent of enforcing
lighting requirements matching the national safety
standards (see e.g. Sponsor’s Mem at 2, Bill Jacket, L
1977, ch 592; Bill Jacket, L 1971, ch 620 at 5-8) and
promotes highway safety by encouraging driving
with properly equipped vehicles (e.g. National High-
way Traffic Safety Administration, The Long-Term
Effectiveness of Center High Mounted Stop Lamps in
Passenger Cars and Light Trucks, DOT HS 808 696
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[March 1998], at vi, available at https://crashstats.
nhtsa.dot.gov/Api/ Public/ViewPublication/ 808696
[accessed Nov. 17, 2020] [finding that, “in the long
term, passenger car CHMSL (Center High Mounted
Stop Lamps) reduce rear impacts by 4.3 percent” and
“CHMSL will continue to be a highly cost-effective
safety device”]).

Given that defendant’s center stop lamp was not
functioning, the vehicle stop was lawful because 
the officer had probable cause to believe that the
driver was committing a traffic violation (see People
v Hinshaw, __ NY3d __, 2020 NY Slip Op 04816, *2
[2020]), and defendant’s motion to suppress should
have been denied.

WILSON, J. (dissenting):
When Robin Pena was pulled over by a police officer,
his two side brake lights were working properly; his
center brake light was not. Because “an automobile
stop ‘is a seizure implicating constitutional limitation”
(People v Hinshaw, __ NY3d __, 2020 NY Slip Op
04816, at *2, quoting People v Spencer, 84 NY2d 749,
752 [1995]), in order to decide whether the stop of
Mr. Pena’s vehicle ran afoul of the Fourth Amendment,
we must determine whether the legislature has 
authorized officers to stop vehicles solely because a
center brake light is not working.

Judge Rivera and I conclude that the Vehicle and
Traffic Law (VTL) does not authorize stopping a 
vehicle solely because its center brake light does not
work. Our concurring colleagues reach the opposite
conclusion. The plurality, however, cannot or will
not say whether an officer may stop a vehicle because
of a faulty center brake light. Instead, the plurality
offers a superficially appealing answer to explain its
silence on what the law means: because two judges
say two lights are required, two judges say three
lights are required and three judges say nothing, the
statute sure is unclear, so the officer’s view must be
an objectively reasonable mistake if so many judges
have so much difficulty interpreting the statute. That
superficial answer shirks our fundamental duty to
construe statutes and cavalierly treats the underlying
Fourth Amendment rights.

My disagreement with the concurrence is of the 
garden-variety nature: we have both tried to interpret
a statute and come to opposite conclusions. My 
disagreement with the plurality is much different. 
By refusing to say what the [*3]VTL permits, the

plurality does not merely lead the court to the wrong
result in this case. Far more important, its approach
—validating police conduct as a potential “mistake”
of law without saying whether the conduct was in
fact a mistake of law—licenses future police conduct
that may, for all the plurality knows, constitute an
unlawful abridgement of the Fourth Amendment
rights of motorists. The plurality also abdicates our
most fundamental roles: serving as the definitive
statutory interpreter for the State of New York, and
guarding the constitutional rights of those within 
our borders.

I
A

Judges are “selected by society to give meaning to
what the legislature has done” (Felix Frankfurter,
Some Reflections on the Reading of Statutes, 47 Colum
L Rev 527, 529 [1947]; cf. Alexander Hamilton, The
Federalist No. 78 [1788] [as to statutes, “it is the
province of the courts to liquidate and fix their 
meaning and operation”]). The job of the highest
court in New York State—or in any state—when
faced with a question of statutory interpretation is
to interpret the statute. Sometimes, the legislature is
not entirely clear in drafting statutes, or two portions
of a statute say two different things, or the literal
reading of a statute does not make a whole lot of
sense. Resolving those sorts of issues is the bread and
butter of appellate courts. Here, the lower courts held
that driving with a non-working center brake light is
not a traffic violation under the VTL provision 
governing brake lights, Section 375 (40) (b). Our
concurring colleagues reached a different conclusion,
reading the VTL, together with Department of Motor
Vehicles (DMV) regulations, to prohibit driving with
a broken center brake light. For the reasons set forth
in Part II, I agree with the lower court’ reading of 
the VTL.

The plurality, however, refuses to say which 
interpretation of the VTL is correct. It holds that “the
officer’s interpretation of the Vehicle and Traffic
Law was objectively reasonable,” without deciding
whether the officer’s interpretation is what the 
legislature set out as the law. The plurality’s dodge is
to conclude that because the statutory scheme says
different things about a variety of vehicle lights at 
different places in the code, it is objectively reasonable

Continued on page 33
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for officers to stop vehicles with a nonfunctional 
center brake light, even if the legislature intended
otherwise. That result is no different than if the 
plurality had decided, as the concurrence does, that
the legislature made it a traffic infraction to operate
a vehicle unless all three brake lights were working—
except that the plurality refuses to reach any conclusion
about what the legislature meant.

The plurality does not explain its refusal to state
whether the officer’s interpretation of the VTL was
a mistake of law, but cites authorities establishing
that an officer’s objectively reasonable mistake of 
law can provide probable cause to stop a vehicle: our
decision in People v Guthrie (25 NY3 130 [2015]) and
the U.S. Supreme Court’s decision in Heien v North
Carolina (574 US 54 [2014]). In Guthrie, we held that
an officer had probable cause to stop the defendant
based on the officer’s “reasonable belief that defendant
failed to stop at a valid stop sign” in violation of the
VTL, though in fact the stop sign was not properly 
registered as required by the VTL (25 NY3d at 140).
We first determined the stop was based on a mistake
of law because the driver did not commit a stop sign 
infraction (which the People conceded), and then
turned to the question of whether the mistake was
objectively reasonable (id. at 133-134). That is the
way in which we should proceed here: first, is it a 
violation of the VTL to drive with a defective center
brake light? If it is, then, as the concurrence states,
no mistake-of-law analysis is required: the stop was
lawful. If it is not, we then turn to the question of 
the reasonableness of the mistake of law, as we did
in Guthrie.

Heien held that an investigatory stop based on a 
reasonable mistake of law does not violate the Fourth
Amendment, affirming the North Carolina Supreme
Court’s ruling that an officer who believed the state
vehicle code required two working brake lights made
a reasonable mistake of law (574 US at 68). In Heien,
the North Carolina Supreme Court “assume[d]” for
purposes of its decision that the intermediate appellate
court “correctly held that [North Carolina’s] General
Statutes require only one brake light” because the
State did not appeal the latter court’s decision about
what the statute required (State v Heien, 366 NC 271,
283 [2012]). For both procedural and jurisprudential
reasons, then, the U.S. Supreme Court did not 
independently decide what the North Carolina
statute required. The Supreme Court’s reasons for 
refraining from deciding what a North Carolina
statute meant are lacking here. No court other than

ours has the power to determine conclusively how
the statutes of New York are construed. [*4]Courts
lacking that power and duty—whether a New York
state trial court or a federal appellate court—may
often have good reason to avoid construing a New
York statute. We do not.[FN1]

Moreover, skipping past the question of whether the 
legislature meant to authorize stopping vehicles with
two, but not three, working brake lights leads to a result
wholly inconsistent with the Fourth Amendment
and New York’s constitution. Consistent with mistake-
of-law jurisprudence and our judicial responsibility,
to determine whether an officer’s stop was lawful we
must decide, first, whether the basis for the stop was
a mistake of law at all, and second, only if we find
the stop was based on a mistake of law, whether the
officer’s mistake of law was objectively reasonable.
By deciding first what the law requires, and then, if
an officer has misinterpreted it, whether the mistake
was objectively reasonable, courts do not leave 
future actors—whether officers or civilians—in
doubt as to what the law requires, so that no future
violations of that law will be excusable as mistakes.
Instead, if we approve potentially illegal vehicle 
stops on the basis of mistake-of-law jurisprudence
without determining whether a mistake of law actually
occurred, we prospectively sanction countless potential
constitutional violations.[FN2]

The plurality’s evasion of the threshold question
leaves the reader, unavoidably, to conclude either that
the plurality does not know what the VTL prohibits
or that it does but is not willing to say [FN3]. Neither
is palatable. First, however troublesome, “questions
of statutory interpretation, especially when arising
in the first instance in judicial proceedings, are for
the courts to resolve” (National Labor Relations Bd.
v Hearst Publications, 322 US 111, 130-31 [1944],
overruled in part, on other grounds, by Nationwide
Mut. Ins. Co. v Darden, 503 US 318 [1992]). Second,
if the statute is so unclear as to defy judicial 
interpretation, we would have to strike it as 
unconstitutionally vague (see People v Shack, 86
NY2d 529, 538 [1995] [“Whether a statute is 
unconstitutionally vague is measured by whether it
provides notice to ‘a person of ordinary intelligence
that his contemplated conduct is forbidden by the
statute’”] [quoting United States v Harriss, 347 US
612, 617 (1954)]).
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Knowing what the VTL prohibits but refusing to 
construe it invites chaos [FN4]. If the plurality believes
that the VTL does not in fact contain a traffic infraction
for driving with a nonfunctional center brake light,
but it was reasonable for Officer Thomas to believe
otherwise, then the plurality should say so. The 
result in Mr. Pena’s case would be the same, but the
Court would make clear that, in the future, vehicle
stops of cars with both side brake lights working will
not be excused as reasonable mistakes of law, thus 
preserving constitutional rights the legislature has
not deemed worthy of impinging. If, on the other
hand, the plurality agrees with our concurring 
colleagues that the VTL specifies an infraction for
driving with a center brake light out, then it should
so hold, advising officers and motorists alike that 
a non-working center brake light is an infraction 
justifying a vehicle stop. No resort to mistake-of-law
doctrine—which is meant to be reserved for cases
where an error of law has been determined to have 
occurred—would be needed. Under either scenario,
the legislature would have no need to act if we correctly
determined its intent.

Beyond the simple proposition that we should do our 
job and construe the VTL, doing so would provide
much-needed guidance both to law enforcement of-
ficers and members of the public. Here, the question
of statewide importance is not whether the stop of
Mr. Pena’s vehicle was reasonable, but whether 
anyone who drives with a broken middle brake light
violates New York law [FN5]. Supplying a clear answer
—either way—would disable police officers from
making any “reasonable” mistake in the future 
and allow drivers to conform their conduct to the
law. Fundamentally, do we want officers to know the
law and enforce it, or to enforce mistakes of law?

B
When our Court refuses to decide what infractions
the VTL contains, or when we extend the universe
of traffic infractions beyond those created by statute,
we both fail to effectuate the legislature’s intent and
fail to establish the constitutional limits of one of the
most frequent and pervasive exercises of the state’s
police power: the vehicle stop (see Elizabeth Davis et
al., Contacts Between the Police and the Public, 2015 
4 [Oct. 2018], available at https://www.bjs.gov/
content/pub/pdf/cpp15.pdf [last accessed Oct. 23,
2020] [over 19 million drivers experienced a police
stop in the U.S. in 2015]; Charles R. Epp et al., Pulled
Over: How Police Stops Define Race and Citizenship 2
[*5][2014] [each year about 12% of all drivers are

stopped by the police, and the share of Black drivers
stopped is about double]). Those limits matter. An 
accumulating body of research demonstrates not only
the frequency with which traffic stops escalate to
tragic consequences (seeRivera, J., dissenting op at 4),
but also the extent to which traffic stops reproduce
racial disparities (see Emma Pierson et al., A Large-
Scale Analysis of Racial Disparities in Police Stops
Across the United States, Nature Human Behavior
[2020], available athttp://web.stanford. edu/~csimoiu/
doc/traffic-stops.pdf [last accessed Oct. 23, 2020]
[study of 95 million traffic stops finding Black 
drivers were more likely to be stopped, ticketed,
searched, and arrested than white drivers, and that
Hispanic drivers, when stopped, were more likely 
to be ticketed, searched, and arrested than white
drivers]; Robert E. Worden et al., Traffic Stops by 
Suffolk County Police 7, 48 [Sept. 2020], available at
https://suffolkcountyny.gov/Portals/0/formsdocs/
police%20reform/Traffic%20Stops%20by%20
Suffolk%20County%20Police%2010.19.2020.pdf
[last accessed Oct. 23, 2020] [study of over 130,000
traffic stops by Suffolk police finding that, compared
to white drivers, Black and Hispanic drivers were
more likely to be stopped for equipment violations,
Black drivers were over three times more likely to be
subjected to physical force, and Hispanic drivers
were 16% more likely to be searched and 16% more
likely to be arrested]; Charles R. Epp et al., Pulled
Over: How Police Stops Define Race and Citizenship
143 [2014] [interview-based studies tracking the
long-term harms of police stops have found that,
“(a)mong African Americans, the more stops the
driver has experienced over his or her lifetime, the
less they trust the police”]). Enlarging police discretion
to stop automobiles on the ground that the stop is 
an excusable mistake, without determining what 
the legislature intended, is fraught with untoward
consequences.

Our concurring colleagues conclude that the DMV, with
power delegated from the legislature, has determined
that officers are authorized to stop vehicles solely 
because a center brake light bulb has burned out.
Judge Rivera and I do not. But the approach of both
the concurrence and the dissent is to state what the
law is, so that no future Fourth Amendment violations
involving center brake light failures would be excused
as mistakes of law. The plurality, instead, grants 
unfettered discretion to police officers to stop vehicles
for a center brake light failure, deeming it unnecessary
to determine what the legislature has directed.

Continued on page 34
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II
To determine whether the stop was lawful, we must
decide what the VTL requires. The VTL requires that
only two brake lights, one on each side of the vehicle,
must light up when the brake is applied while a 
vehicle is being driven on a public road. VTL § 375
(40) (b), the provision specifically governing brake
lights, or “stop lamps,” provides:

“[e]very motor vehicle, except a motorcycle, operated
or driven upon the public highways of the state, if
manufactured on or after January first, nineteen
hundred fifty-two, shall be equipped with at least two
stop lamps, one on each side, each of which shall 
display a red to amber light visible at least five 
hundred feet from the rear of the vehicle when the
brake of such vehicle is applied”

(VTL § 375 [40] [b]). As the courts below correctly 
observed, the plain text requires that only (i.e., “at
least”) “two stop lamps, one on each side” light when
the vehicle is “operated or driven upon the public
highways of the state” and “when the brake of such
vehicle is applied.” Mr. Pena did not violate VTL §
375 (40) (b) because both his left and right brake
lights were working.

The plain language of VTL § 375 (40) (b) is not muddled
by VTL § 376 (1) (a). Section 376 (1) (a) does not
govern brake lights, or “stop lamps,” as the VTL
refers to them. Rather, VTL § 376 (1) (a) prescribes
the “lamps” that must be continuously “lighted and
in good working condition” “during the period from
one-half hour after sunset to one-half hour before
sunrise,” namely, head lights and taillights. Because
it regulates lamps that must be “lighted” throughout
the night—and only at night—VTL § 376 (1) (a) cannot
reasonably be interpreted to apply to brake lights,
which necessarily only light when the driver applies
the brake, and of course must function during the
day as well as at night [FN6]. Moreover, even if one
were to accept the view that VTL § 376 (1) (a) 
applies to brake lights, the text [*6]requires only that
a vehicle have “lamps” in working condition; unlike
VTL § 375 (40) (b), it does not specify the number
of lamps that must work.[FN7]

Finally, to the extent that equipment regulations
promulgated by the Commissioner of the DMV bear
on the meaning of the VTL’s equipment provisions,
those regulations are consistent with the text of the
VTL, requiring only two functioning brake lights, on

either side of the vehicle. Where (as the plurality
claims) a statute is ambiguous, courts may “giv[e] 
appropriate weight to the judgment of those whose
special duty is to administer the questioned statute”
(Hearst Publications, 322 US at 131; see also Kurcsics
v Merchants Mut. Ins. Co., 49 NY2d 451, 459 [1980]
[when a question is one of pure statutory construction,
an administrative agency’s interpretive regulations
are entitled to some modest weight, unless they 
“run counter to the clear wording of a statutory 
provision”])[FN8]. VTL § 376 (b) empowers the 
Commissioner “to promulgate rules and regulations
with respect to lamps.” The DMV’s “required lighting”
provides, as to “stop lamps,” that there be “2 red” 
(15 NYCRR 43.4). Mr. Pena complied with that 
requirement. To be sure, the DMV’s regulation on 
inspections, which are required by Article 5 of the
VTL, provides that a vehicle will fail inspection if it
is “[n]ot equipped with a high-lamp on the vertical
centerline” or if the center light “does not function
when brake is applied” (15 NYCRR 79.21 [e] [6]).
However, an officer does not have probable cause to
stop a vehicle based on observing a maintenance
issue that could cause the vehicle to fail its annual
inspection when the issue does not itself constitute
a violation of the VTL.[FN9]

Relying largely on DMV regulations governing safety 
inspections, the concurrence concludes that driving
with a non-lighting center brake light is a VTL violation
and thus the officer “made no mistake of law in stopping
[Mr. Pena’s] vehicle” (concurring op at 2). There are
two fatal problems with the concurrence’s approach.
First, [*7]VTL § 376-a grants police officers the
power to issue a summons only for a “violation of
any provision of section three hundred seventy-five,
three hundred seventy-six or three hundred eighty-
one” of the VTL—not for violations of the DMV’s
regulations. The fact that VTL § 376 (1) (b) author-
izes the Commissioner to promulgate regulations
does not transform a violation of a regulation into a
violation of the VTL.

Second, the concurrence conflates a set of requirements
for the equipment and inspection of vehicles, on the
one hand, with the set of offenses that provide a 
lawful basis for the police to stop a vehicle, on the
other [FN10]. The question before our Court is not
whether Mr. Pena’s vehicle was manufactured with
the requisite number of brake lights (it was), nor
whether the defective brake light that the officer 
observed could cause Mr. Pena’s vehicle to fail an 
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Continued on page 36

inspection based on DMV regulations (it could); the
question is whether operating a vehicle with a non-
functioning center brake light is violation of the VTL
as defined by the legislature (it is not).

As the concurrence notes, the legislature has
empowered the DMV Commissioner to promulgate
regulations with the aim of “conform[ing] vehicle
lighting regulations to Federal requirements” (Sponsor’s
Mem, Bill Jacket, L 1977, ch. 592 at 7)[FN11]. The
Commissioner has promulgated inspection regulations
to that end, including the aforementioned requirement
that vehicles manufactured since 1987 must be
“equipped” with a center brake light, which must 
function in order to pass inspection (15 NYCRR
79.21 [e] [6]). However, the legislature has not
amended VTL § 375 (40) (b) to require drivers 
operating a vehicle on a public road to have a 
functioning center brake light, and thus the statute
does not empower officers to stop a vehicle solely for
a defective center brake light.

Contrary to the concurrence’s view, then, the statutory
mandate of “at least two” brake lights (VTL § 375
[40] [b]) is not “irreconcilably inconsistent” with
DMV regulations promulgated under section 376
(VTL § 376 [4]). The regulations prescribe the lights
with which vehicles must be equipped and which
lights must work to pass inspection; the statute 
sets out how many lights must work when a driver
operates a vehicle on public roads. However, by 
suggesting that DMV regulations “govern” to the 
extent they appear to conflict with the relevant
statute (concurring op at 4), the concurrence 
proposes a novel and dangerous theory that by 
authorizing the DMV to promulgate safety equipment
regulations in harmony with federal regulations, the
DMV is empowered to modify thelegislature’s own
statute determining when officers have probable
cause to stop a vehicle.

* * *
The correct result here is to hold that the stop was
not supported by probable cause because the legislature
has not authorized the stop of a vehicle with two
working brake lights, one on each side, and that the
officer’s error was not objectively reasonable. A 
tolerable, though incorrect, result would be to hold
that the stop was based on a mistake [*8]of law 
but the mistake was reasonable; another tolerable
though incorrect result would be the position of the
concurrence. The only incorrect and intolerable 

position is that held by the plurality—that the Court
of Appeals is not going to say whether the stop here
was or was not authorized by the legislature, but 
instead is a mistake worth repeating.

RIVERA, J. (dissenting):
The prosecution appeals from the Appellate Term’s
order affirming the suppression of all evidence 
stemming from an illegal traffic stop of defendant
Robin Pena’s vehicle. Rather than address head on
what the Vehicle and Traffic Law (VTL) requires,
three members of the Court engage in a mistake of
law analysis without first identifying whether the 
officer actually misunderstood the law. Two other
members of the Court concur with the plurality 
in reversing the Appellate Term’s decision, but on
the grounds that the VTL—as read through the 
lens of the Department of Motor Vehicles’ safety 
inspection regulations—requires three working
break lights. I cannot join either opinion as both are
wrong on the law.

I fully join Judge Wilson’s dissent that the Court
should resolve the VTL question presented in this 
appeal before embarking on a mistake of law analysis
(Wilson, J., dissenting op at 3-9). The plurality’s 
failure to say what the VTL means leaves motorists,
law enforcement officers, and judges wondering
what the law requires. This outcome does nothing to
promote the law's development or ensure the safety
of the public (id. at 8-11).

I agree with Judge Wilson’s analysis of the statutory 
provisions at issue in this appeal. The VTL required
that defendant’s vehicle be equipped with two 
functioning brake lights, one on the left and one on
the right (id. at 11-16). No more, no less. While a
motor vehicle may fail the annual safety inspection
because of a nonfunctioning middle brake light, that
fact does not provide grounds for a Fourth Amendment
seizure (id.). Therefore, the courts below properly
concluded that the officer had no probable cause to
stop defendant.

Even if I agreed with the plurality that certain provisions
of the VTL inject ambiguity into the analysis and
suggest that a vehicle’s middle brake lights, no matter
the number, must be in good working condition, I
would still affirm. First, as I explained in my dissent 
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in People v Guthrie (25 NY3d 130, 148-49 [2015]),
under New York’s Constitution, an officer’s mistake
provides no basis to deny a defendant’s motion to
suppress evidence recovered during an illegal seizure.
An ambiguous law is not a sufficient justification to
relax our constitutional protections.

Second, Guthrie is sui generis. The case involved an
officer who stopped the defendant for running
through what turned out to be an invalid stop sign
(id. at 132). The officer did not know the registration
status of every stop sign in the Village Code, and so
mistakenly believed that the sign was valid and therefore
stopped the defendant for [*9]her apparent violation
of the VTL. That is a markedly different case from
the instant appeal, where the officer mistakenly 
believed that defendant’s vehicle was not adequately
equipped under the VTL based on a misunderstanding
of the VTL’s requirements. It is one thing to admit
evidence against a defendant collected during an 
illegal stop based on an officer’s failure to confirm in
advance that a stop sign was properly registered
under local law; it is quite another to excuse an 
officer from knowing whether the VTL requires two
or three operating brake lights. The rule adopted in
Guthrie as applied to the facts of that case might seem
socially acceptable—after all, the motorist ran a stop
sign that was identical to any other, which, in most
situations, would be illegal. But extending Guthri’s
rule to the circumstances presented here encourages
illegal stops—it makes a bad rule worse. As I have
previously explained,“[w]e should not excuse an
error about the basic foundation of an officer’s
power, or discourage better comprehension of it.
Moreover, if, as the majority concludes, we cannot
depend on an officer charged with enforcement 
powers to know the law, we place in question the 
integrity of our criminal justice system. That strikes
me as an unacceptable outcome of the majority’s 
approach” (id. 148).

Now, under the plurality’s new, expanded mistake of
law rule, a court may suppress only that evidence
gathered during a stop that the officer knows to 
be invalid. But why incentivize mistaken, unlawful
stops?[FN1] Instead, why not reject a rule that 
increases the opportunity for potentially dangerous
and life-threatening encounters between armed 
officers and innocent motorists? It is now well 
understood that law enforcement interactions with
the public can escalate unnecessarily with dire 
consequences. According to a study released by the

Department of Justice’s Bureau of Justice Statistics
in 2013, 6% of a sample of drivers “pulled over in
traffic stops experienced some type of force used
against them, from shouting and cursing, to verbal
threats of force or other action, to physical force 
including hitting, handcuffing, and pointing a gun”
(Lynn Langton, Matthey Durose, & US Dept of 
Justice, Police Behavior During Traffic and Street
Stops, 2011 10 [Rev October 27, 2016], available at
https://www.bjs.gov/content/pub/pdf /pbtss11.pdf [last
accessed November 2, 2020]). In 2015, more than
100 people were shot and killed by police after traffic
stops (Wesley Lowery, A disproportionate number of
black victims in fatal traffic stops, Washington Post
[Dec. 24, 2015], https://www.washingtonpost.com/
national/a-disproportionate-number-of-black-
victims-in-fatal-traffic-stops/2015/12/24/c29717e2-
a344-11e5-9c4e-be37f66848bb_story.html; see also
Allegra M. McLeod, Police Violence, Constitutional
Complicity, and Another Vantage, 2016 Sup Ct Rev
157, 162 [2016] [“Increased exposure to (traffic)
stops increases the risk that encounters will escalate
to the sort of violence that led to Philando Castile’s
death”]; Abby Ohlheiser & Abby Phillip, ‘I will light
you up!’: Texas officer threatened Sandra Bland with
Taser during traffic stop, Washington Post [July 22,
2015 at 4:26PM], https://www.washingtonpost.
com/news/morning-mix/ wp/2015/07/21/much-too-
early-to-call-jail-cell-hanging-death-of-sandra-bland-
suicide-da-says/ [detailing how Sandra Bland, who died
in police custody, was threatened and assaulted after
an officer stopped her for a minor traffic violation]).

If we are going to adopt a per se rule, we should
choose one that minimizes illegal stops by requiring
suppression in every case where the officer acts 
without authority under the law. That would further
public safety by incentivizing officers to know the
laws that they are obligated to enforce and ensure
that motorists who comply with the rules of the road
do not have to fear being pulled over for no good reason.

Footnotes

Footnote 1: Our colleagues’ divergent views on whether 
a non-functioning center brake light violates the Vehicle
and Traffic Law confirm that reasonable minds may differ
on the proper interpretation of the law (compare Feinman,
J., concurring op at 4 [“operating a vehicle with a non-
functioning center stop lamp violates the Vehicle and 
Traffic Law”], with Wilson, J., dissenting op at 11 [“The
VTL requires that only two brake lights, one on each side
of the vehicle, must light up when the brake is applied”]).
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Footnote 1: The plurality maintains that “[t]he sole issue
on appeal is whether the officer’s belief that defendant 
violated the Vehicle and Traffic Law by operating a vehicle
with a non-functioning center stop light was objectively
reasonable” (plurality op at 3), eliding the question framed
by the People: “whether the officer’s action in stopping 
defendant’s car because of a defective middle brake 
light was an objectively reasonable mistake of law” (brief
for appellant in People v Pena, 61 Misc 3d 134[A], 2018
NY Slip Op 51499[U] [App Term, 1st Dept 2018]). The
issue of whether the officer was in fact mistaken that 
a nonfunctioning center brake light constitutes a traffic
infraction—the question briefed by the parties at every
level of this litigation—presents a pure question of 
statutory interpretation.

Footnote 2: In the context of qualified immunity doctrine,
the U.S. Supreme Court has recognized the importance 
of clarifying the law for reasons that are persuasive here.
For example, in Camreta v Greene (563 US 692 [2011]), the
Court recognized that the usual policy of conferring 
immunity without deciding a plaintiff’s constitutional
claim sometimes “threatens to leave standards of official
conduct permanently in limbo. [T]he moment of decision
does not arrive. Courts fail to clarify uncertain questions,
fail to address novel claims, fail to give guidance to officials
about how to comply with legal requirements” (id. at 706
[citations omitted]).

Footnote 3: If our colleagues in the plurality cast a vote
one way or the other, the statute’s meaning would be
conclusively determined, one way or the other. That is, if
the plurality would vote unanimously for two or three
lights, or if it would split 2-1 in either direction, any of
those results would produce a majority as to whether the
VTL authorizes stopping a car solely because of a non-
working center brake light.

Footnote 4: Query whether, after our Court’s decision
today, a police officer’s decision to pull someone over for
a defective middle brake light will remain reasonable going
forward. Perhaps it will, because a plurality of the Court
has said the statute is sufficiently ambiguous that officers
could reasonably conclude that all three brake lights 
must work, and two concurring Judges would hold that
the statute requires all three brake lights to work, though 
neither of positions has the force of law. The Appellate
Term held that only two must function, and that 
decision is controlling on trial courts in the First 
Department, and entitled to deference in lower courts 
of other departments, until we resolve the interpretation
of the statute (see People v Pestana, 195 Misc 2d 833, 839
[Crim Ct 2003] [Criminal Court does not “deem itself
bound by a decision of the Appellate Term of another 
judicial department, even if only to the extent that it does
not conflict with the law as stated by the courts that 
directly bind it,” but such a decision is “entitled to great
deference”]). If we decline to interpret the statute, and
other departments construe the statute contrary to the 

Appellate Term’s interpretation, I fear we may have a
patchwork of outcomes, where stopping a vehicle with a
nonfunctioning center brake light is a reasonable mistake
of law in some parts of the state, but not in others (see
Mountain View Coach Lines, Inc. v Storms, 102 AD2d 663,
664 [2d Dept 1984] [stating that the Appellate Division
“should accept the decisions of sister departments as 
persuasive, (but is) free to reach a contrary result”]).

Footnote 5: The National Highway Traffic Safety 
Administration has since 1986 required new cars to 
be manufactured with center high-mounted stop lamps
(49 CFR 571.108; see also 15 NYCRR 79.21 [e] [6] 
[incorporating the federal mandate]). The median life of
a passenger car in the U.S. is about 11 years, which 
suggests that only a tiny fraction of the nearly 10 million
passenger cars registered in New York lacks a center brake
light (see Bureau of Transportation Statistics, Average Age
of Automobiles and Trucks in Operation in the United States,
available at https://www.bts.gov /content/average-
age-automobiles-and-trucks-operation-united-states [last 
accessed Sept. 25, 2020]; Vehicle Registrations in Force
[2018], available athttps://dmv.ny.gov/statistic/2018
reginforce-web.pdf [last accessed Sept. 25, 2020]).

Footnote 6: VTL § 376 (1) (a) also prohibits operating a
vehicle at any time “unless such vehicle is equipped with
signaling devices and reflectors of a type approved by the
commissioner which are in good working condition.” The
People argue that any brake light could be considered a
“signaling device,” and therefore driving with a defective
middle brake light would violate VTL § 376 (1) (a). However,
nothing in the VTL provisions (or even DMV regulations)
that expressly govern brake lights indicates that they are
to be considered a type of “signaling device,” and the VTL
nowhere defines “signaling device” to include brake lights.
The VTL does not define “signaling device” at all, but
DMV regulations refer separately to “stop lamps,” “tail
lamps,” and “directional signals” or “turn-signal lamps”
(see 15 NYCRR 79.21 [e]; 43.4). In addition, the People
argue that ambiguity derives from VTL § 375 (19), which
requires that vehicles be “equipped and lighted as provided
by this section and by section three hundred seventy-six.”
Again, though, VTL § 375 (19) does not alter the plain 
requirement of § 375 (40) (b) that “two stop lamps, one
on each side,” must light when the brake is applied.

Footnote 7: Thus the language of VTL § 376 (1) (a) is quite 
different from the language of the North Carolina statute
in Heien, which required that “all originally equipped rear
lamps” be functional (574 US at 59, quoting N.C. Gen.
Stat. Ann. § 20-129 [d] [emphasis added]). The U.S.
Supreme Court relied in part on that language to find that
the officer made a reasonable mistake of law in stopping
the defendant for a defective brake light (id. at 68-69).

Continued on page 38
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Footnote 8: The concurrence does not claim VTL § 375
(40) (b) is ambiguous. Instead, the concurrence takes an
unusual and unprecedented route. It admits that the plain
words of a statutory provision, VTL § 375 (40) (b), require
“at least” two functioning brake lights, one on each side,
but then disregards the clear statutory language by pointing
to two DMV regulations that the concurrence itself 
identifies as “incompatible” with each other as to the number
of working brake lights required. The concurrence then
disregards as obsolete the DMV’s two-light regulation,
though it remains a regulation in force, and uses the 
remaining regulation to override the statute.

Footnote 9: VTL § 375 (40) (b) requires drivers to maintain
two functioning brake lights, “one on each side,” at all
times, but the VTL does not otherwise provide that it is
unlawful for a vehicle’s lights to fall out of compliance
with maintenance inspection standards in between required
inspections. Therefore, observing a maintenance issue that
would cause a vehicle to fail inspection does not, on its
own, provide probable cause to believe the driver violated
the VTL. The record does not indicate, and the People do
not allege, that the officer observed on Mr. Pena’s car an 
invalid inspection sticker in violation of VTL § 306.

Footnote 10: The legislature has clearly established that
the standards for what equipment must be present on a
car and in working order, on the one hand, and what
equipment deficiencies authorize an officer to stop a 
moving vehicle, on the other, are different. For example,
Section 375 (35) (c) provides that “[n]o person shall 
operate a motor vehicle or a trailer on a public highway if
such vehicle is equipped with tires that do not meet the
standards established by the commissioner pursuant to 
paragraph (a) of this subdivision” (VTL § 375 [35] [c]).
Section 375 (40) (b) does not similarly define a traffic 
infraction by express reference to DMV standards.

Footnote 11: The concurrence’s references to legislation
enacted in 1971 are inapt; unlike the 1977 bill, the 1971
bill dealt solely with the VTL’s lighting requirements 
for “commercial vehicles and non-commercial trailers,”
not passenger vehicles (Letter from State of New York 
Department of Motor Vehicles, Bill Jacket, L 1971, ch. 620
at 5). In any event, as the concurrence notes, federal law
preempts State law with regard to “motor vehicle safety
standard[s]” (49 USC § 30103), defined as “a minimum
standard for motor vehicle or motor vehicle equipment
performance” (49 USC § 30102 [a] [10]). Clear from both
the 1971 and 1977 legislative history is that because 
federal standards governing automobile equipment would
displace any conflicting state standards, the legislature
tasked DMV with continuously conforming New York’s
requirements to federal standards to avoid legislative 
action each time a federal safety standard changed. 
Although federal regulations establish equipment standards,
federal automobile equipment standards do not determine
what any state legislature will decide warrants stopping 
a vehicle.

Footnote 1: The exclusionary rule, at its core, is a method
of deterrence (People v Payton, 51 NY2d 169, 175 [1980]).
It protects not only the rights of the accused but, through
its operation in criminal cases, yours and mine as well.
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The Jumbled Judge By The Honorable Kenneth Ohi Johnson (Town of Day)

Amendments XI-XV
NEIRGVEOS NUYTIIMM

EOLARLECT COEGELL

NED LYSRAVE

PITIHSIENCZ

HISRGT FO  FOERMR EAVLSS

A man sued the airline for misplacing his luggage, it turns out he…

Unscramble each of the clue words.

Take the letters that appear in          boxes and unscramble
them for the final message.

(answers on page 27)
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Get Your NYSMA Gear Now!
ITEM #         DESCRIPTION                        PRICE
    1        2019 WINDOW DECAL                $  1.25

    2       MOTORCYCLE STICKER           $  1.25

    3       COFFEE MUG 12oz                      $  8.00

    4       TRAVEL MUG with NAME         $ 12.00

    5       TRAVEL MUG white                    $ 12.00

    6       TRAVEL MUG silver                    $ 12.00

    7       TOTE BAG with zipper                $ 30.00

    8       UMBRELLA                                  $ 20.00

    9       LAPTOP CASE                             $ 49.00

    10     NYSMA PEN                                 $  3.00

    11     GOLF TOWEL                              $  8.00

    12     WALL CLOCK 12 inch                  $ 20.00

    13     NYSMA LAPEL PIN                     $  8.00

    14     PORTFOLIO w/ CALCULATOR  $ 35.00

    15     BADGE WITH CASE silver          $105.00

    16     BADGE WITH CASE gold            $105.00

    17     BADGE WITH CASE custom       $140.00

    18     OGIO GOLF BAG w LOGO         $109.00

    19     TAPE MEASURE w LOGO          $  5.00

    20     “JUDGE IN TRAINING” BIB      $  8.00

    21     POLO w POCKET                        $ 17.00

ITEM #         DESCRIPTION                        PRICE
22          POLO w/o POCKET                      $ 24.00

23          MOISTURE WICKING POLO     $ 26.00

24          NYSMA T-SHIRT                          $ 10.00

25          NYSMA T-SHIRT w POCKET     $ 12.00

26          SHORT SLEEVE OXFORD         $ 36.00

27          LONG SLEEVE OXFORD            $ 43.00

28          SWEATSHIRT                               $ 22.00

29          HOODIE                                        $ 29.00

30          SWEAT PANTS                             $ 24.00

31          DENIM LONG SLEEVE SHIRT  $ 42.00

WOMEN’S
32          POLO w POCKET                        $ 24.00

33          POLO w/o POCKET                      $ 17.00

34          MOISTURE WICKING POLO     $ 20.00

35          NYSMA T-SHIRT w POCKET     $ 10.00

36          NYSMA T-SHIRT w/o POCKET  $ 10.00

37          SHORT SLEEVE OXFORD         $ 36.00

38          LONG SLEEVE OXFORD            $ 38.00

39          SWEATPANTS                              $ 24.00

Call us at 315-370-6994
ORDER FORM

NAME________________________________________  ADDRESS________________________________________________________

PHONE NUMBER_______________________________ EMAIL___________________________________________________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

ITEM NUMBER______________ SIZE ______________ COLOR____________________________ QUANTITY_____________________

LIKE US ON FACEBOOK – BEGGAR PROMOTIONS LLC WWW.BEGGARPROMOTIONS.COM

MAIL FORM TO P.O. BOX 17 FAIR HAVEN, NY 13064 ~OR~ EMAIL TO BEGGARPROMOTIONS@GMAIL.COM



Point and Insurance Reduction Program 
If you take the NYSP’s DMV-approved Point and Insurance Reduction Program (PIRP) course, 
you can reduce your point total by four points AND save 10 % on your automobile liability and 
collision insurance premiums. Take the course online: available 24 hours/ 7days a week/365 

days a year. If you have no points, you still get the insurance discount – it’s the law! 

Proof of effectiveness 
65% fewer violations- 35% fewer accidents 

 as a result of taking the NYSP 6 Hour driver improvement course 
 

How to enroll? 
 

Classroom info call 718-748-5252 
Or go to www.NYSP.com 

Online course go to www.NYSPonline.com 

NYSP provides feedback to the court! 

For years NYSP has provided information regarding violator 
participation in the classroom. This feedback is provided to 
the court at no cost to municipalities. For more information on 
how to enroll in NYSP’s Court Referral Program contact us 
and start participating now. 
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Leaders in Service & Training since 1974

The National Traffic Safety Institute not only offers the NY DMV approved 6-hour defensive
driving/traffic safety course, we also provide effective and cost efficient educational solutions to courts,
probation departments and individuals.

Court Diversion – Awareness Programs
Our programs/workshops can be used as a sentencing alterative or court avoidance tool. In 
addition employers can use our training materials as a valuable in-house employee training and 
development program.

6 Hour Defensive Driving Classes
(Available online or classroom)

NTSI’s New York Defensive Driving course contains the most current information on defensive driving, 
traffic laws, collision avoidance, and the affects of alcohol and drugs on drivers. NTSI is a DMV-licensed 
Sponsoring agency approved since 1979.  Attendees can receive 10% on liability insurance, reduce up
to 4 points on their license (if applicable) and certificate is good for 3 years.

For more information visit our website WWW.NTSI.COM or contact us at
1.800.733.6874, email at ntsine@ntsi.com or fax us at 718.720.7021

201 Edward Curry Avenue, Suite 206, Staten Island, NY 10314

Theft/Consumer Awareness Workshop (Adults & Youth):
Instructor led 4-6-8 hour class. Completion certificate available

Anger Awareness Workshop Level 1 (Adults & Youth):
Instructor led 6-8-16 hour class. Completion certificate available

Alcohol/Drug Awareness Education Program (Adults Only):
Focus: Important information on alcohol and other drugs. 
Instructor led 8 hour class. Completion certificate available

Civic Responsibility Life Skills Program (Adults Only):
Focus: Personal Choices; Values; Action Planning & more 
Instructor led 6 hour workshop. Completion certificate available

Youth Success Workshop (Youth Only):
Focus: Peer Pressure, Self-Image, Goal Planning & more
Instructor led 4 hour workshop. Completion certificate available

NEW YORK STATE MAGISTRATES ASSOCIATION
163 Delaware Avenue, Suite 108
Delmar, New York 12054
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