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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Vehicle and Traffic Law (Refs & Annos)
Chapter Seventy-One. Of the Consolidated Laws (Refs & Annos)
Title III. Safety Responsibility; Financial Security; Equipment; Inspection; Size and Weight; and Other
Provisions
Article 6. Motor Vehicle Financial Security Act (Refs & Annos)
McKinney's Vehicle and Traffic Law § 319
§ 319. Penalties
Effective: May 15, 2003
Currentness
1. Any owner of a motor vehicle registered in this state, or an unregistered motor vehicle, who shall operate such motor vehicle
or permit it to be operated in this state without having in full force and effect the financial security required by the provisions
of this chapter and any other person who shall operate in this state any motor vehicle registered in this state, or an unregistered
motor vehicle, with the knowledge that the owner thereof does not have in full force and effect such proof of financial security,
except a person who, at the time of operation of such motor vehicle, had in effect an operator's policy of liability insurance, as
defined in section three hundred eighteen, with respect to his operation of such vehicle shall be guilty of a traffic infraction and
upon conviction may be fined not less than one hundred fifty dollars or more than one thousand five hundred dollars or may be
imprisoned for not more than fifteen days or both. In addition to the penalties herein set forth, such person, upon conviction,
shall also become liable for payment to the department of the civil penalty provided in subdivision five of this section.
2. When the production of an insurance identification card is required by any provision of this chapter, no person shall produce
an insurance identification card which indicates insurance coverage which is not in effect. In any prosecution or proceeding
alleging a violation of this subdivision, it shall be an affirmative defense that the person so charged did not have knowledge
that the insurance indicated on such card was not in effect. A violation of this subdivision shall be a misdemeanor.
3. Every person who operates a vehicle registered in this state, or a vehicle required to be registered in this state, shall, when
required by the commissioner's regulations, produce an insurance identification card when requested by any peace officer, acting
pursuant to his special duties, police officer or magistrate. The failure to so produce such a card shall be presumptive evidence
that such person was operating the vehicle without having in effect financial security required by the provisions of this chapter.
4. Where the commissioner finds, other than by means of the receipt of a certificate of conviction, that a person has violated any
provision of subdivision one of this section, such person shall become liable for payment to the department of the civil penalty
provided in subdivision five of this section. However, the enforcement of such civil penalty, and of any revocation order based
upon such finding, shall be stayed at the request of the person against whom such civil penalty and revocation order has been
issued until after a hearing, provided such person was not both the operator and the owner of the motor vehicle which was being
operated without the required financial security being in effect. After such hearing, the stay of enforcement of the civil penalty
and revocation order shall be vacated unless it is found by a preponderance of the evidence that such person, (a) if he was the
operator and not the owner of the motor vehicle, had no knowledge that the financial security required for such motor vehicle
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was not in effect; or (b) if he was the owner and not the operator of the motor vehicle, that he did not permit, either expressly
or impliedly, the operation of such motor vehicle.
5. The civil penalty for a violation of subdivision one of this section shall be seven hundred fifty dollars.
Credits
(L.1959, c. 775. Amended L.1971, c. 1025, § 5; L.1973, c. 182, § 1; L.1980, c. 294, § 1; L.1980, c. 843, § 84; L.1989, c. 61,
§ 10; L.2003, c. 62, pt. C, § 11, eff. May 15, 2003.)
McKinney's Vehicle and Traffic Law § 319, NY VEH & TRAF § 319
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Vehicle and Traffic Law (Refs & Annos)
Chapter Seventy-One. Of the Consolidated Laws (Refs & Annos)
Title V. Drivers' Licenses (Refs & Annos)
Article 19. Licensing of Drivers (Refs & Annos)
McKinney's Vehicle and Traffic Law § 507
§ 507. Miscellaneous provisions
Effective: October 7, 2020
Currentness
1. Driver education. Notwithstanding any other provisions of this article, a class D or class M license, whichever is appropriate,
may be issued to a minor seventeen years of age who has successfully completed a driver education course approved by the
state education department and the commissioner in a high school or college and who has submitted proof of completion of the
minimum hours of supervised driving as required in paragraph (d) of subdivision two of section five hundred two of this article;
provided however, the Yeshiva of Staten Island, which operates as a high school, may provide driver education courses at the
Arthur Kill Road Jewish Community Center of Staten Island and the Manor Road Jewish Community Center of Staten Island,
located in the county of Richmond; provided however, the Hebrew Academy of Nassau County, a unified school that operates a
high school, may provide a driver education course approved by the state education department in a middle school or elementary
school location provided such course instruction occurs when elementary or middle school is not in session. No such driver
education course may be approved unless classroom training is provided by a person approved by the state education department
and the commissioner. However, a school district may contract with one or more licensed drivers' schools to provide behind the
wheel training, pursuant to regulations promulgated by the commissioner. The commissioner shall prescribe the requirements
for licensing of such minors. A student enrolled in such an approved driver education course may operate a motor vehicle
without holding a driver's license or a learner's permit while under the immediate supervision of an instructor in such course
or a driver's school instructor providing behind the wheel training in such a course, provided such operation is in accordance
with the rules established by the commissioner. Every student who successfully completes such course in a day, evening or
summer school program offered by a public or private school shall receive certification of such completion on a certificate
prescribed by the commissioner.
2. Failure to exhibit license. Failure by a licensee to exhibit a license valid for operation under this chapter to any magistrate,
motor vehicle license examiner, motor vehicle investigator, peace officer, acting pursuant to his special duties, or police officer
shall be presumptive evidence that he is not duly licensed.
3. Repealed.
4. Entry into military service. If any person who enters military service shall fail to give timely notification in writing of such
entry to the commissioner, the commissioner may, in his discretion, refuse to renew such person's driver's license, if such license
is not otherwise renewable under the provisions of this article.
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5. Road tests. A motor vehicle license examiner or other agent designated by the commissioner, while engaged in conducting a
road test is not deemed to be a supervising or an accompanying driver in relation to the applicant being tested.
Credits
(Added L.1972, c. 780, § 9. Amended L.1973, c. 229, § 5; L.1973, c. 628, § 1; L.1977, c. 931, § 12; L.1980, c. 843, § 97;
L.1990, c. 173, § 51; L.2001, c. 406, §§ 2, 3, eff. Jan. 29, 2002; L.2010, c. 215, § 2, eff. Aug. 14, 2010; L.2020, c. 229, § 1,
eff. Oct. 7, 2020; L.2020, c. 230, § 1, eff. Oct. 7, 2020.)
McKinney's Vehicle and Traffic Law § 507, NY VEH & TRAF § 507
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or Preempted Prior Version Held Unconstitutional by People v. Quiroga-Puma, N.Y.Just.Ct., Dec. 20, 2007
KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Vehicle and Traffic Law (Refs & Annos)
Chapter Seventy-One. Of the Consolidated Laws (Refs & Annos)
Title V. Drivers' Licenses (Refs & Annos)
Article 19. Licensing of Drivers (Refs & Annos)
McKinney's Vehicle and Traffic Law § 509
§ 509. Violations
Effective: May 29, 2012
Currentness
1. Except while operating a motor vehicle during the course of a road test conducted pursuant to the provisions of this article,
no person shall operate or drive a motor vehicle upon a public highway of this state or upon any sidewalk or to or from any lot
adjacent to a public garage, supermarket, shopping center or car washing establishment or to or from or into a public garage or
car washing establishment unless he is duly licensed pursuant to the provisions of this chapter.
1-a. Whenever a license is required to operate a commercial motor vehicle, no person shall operate a commercial motor vehicle
without the proper endorsements for the specific vehicle being operated or for the passengers or type of cargo being transported.
2. Whenever a license is required to operate a motor vehicle, no person shall operate a motor vehicle unless he is the holder of
a class of license which is valid for the operation of such vehicle.
3. Whenever a permit or license is required to operate a motor vehicle, no person shall operate any motor vehicle in violation
of any restriction contained on, or applicable to, the permit or license.
4. No person shall knowingly authorize or permit a motor vehicle owned by him or in his charge to be operated in violation
of subdivisions one, two or three of this section.
5. No person shall hold more than one unexpired license issued by the commissioner at any one time. The holding of a license
of one class and a learner's permit for another class at the same time shall not be deemed a violation of this subdivision.
6. No licensee shall voluntarily permit any other person to use his license, nor shall any person at any time possess or use any
forged, fictitious or illegally obtained license, or use any license belonging to another person.
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7. No person shall operate a commercial motor vehicle without being in possession of the appropriate license for the motor
vehicle being operated.
7-a. No person shall operate a commercial motor vehicle while knowing or having reason to know that he or she is not medically
certified, as required, in accordance with the federal motor carrier safety improvement act of 1999 and Part 383.71(h) of title
49 of the code of federal regulations.
8. No licensee shall fail to notify the commissioner in writing of a change of residence as required by this article.
9. Whenever notice of disability is required to be given to the commissioner as required by this article, no person shall operate
any motor vehicle until such notice has been given.
10. No person shall hold an unexpired license issued by the commissioner while holding a driver's license issued by any other
jurisdiction. This prohibition shall not apply to any license which by its terms is valid only within the jurisdiction of issuance.
Nor shall it apply if such person has informed the commissioner of such multiple licenses and the commissioner has determined
that it is necessary for such person to hold more than one license to comply with the laws of each of the jurisdictions in which
such licenses were issued. The foregoing exceptions shall not be applicable to commercial driver's licenses after December
thirty-first, nineteen hundred eighty-nine.
11. A violation of any provision of this section shall be punishable by a fine of not less than seventy-five nor more than three
hundred dollars, or by imprisonment for not more than fifteen days, or by both such fine and imprisonment except, if the violation
consists of failure to renew a license which was valid within sixty days, the fine shall be not more than forty dollars, and except
that a violation of subdivision seven or eight of this section shall be punishable by a fine of not more than seventy-five dollars.
12. A violation of subdivision two of this section involving the operation for hire of any vehicle as a taxicab, livery as defined
in section one hundred twenty-one-e of this chapter, coach, limousine, van or wheelchair accessible van or tow truck within
the state without the appropriate license therefor, shall be punishable by a fine of not less than two hundred twenty-five dollars
nor more than four hundred fifty dollars. A person who operates a vehicle for hire without the appropriate license therefor
pursuant to subdivision two of this section after having been convicted of such a violation within the preceding five years shall
be punished by a fine of not less than three hundred seventy-five dollars nor more than seven hundred fifty dollars. A person
who operates a vehicle for hire without the appropriate license therefor pursuant to subdivision two of this section after having
been convicted two or more times of such a violation within the preceding ten years shall be punished by a fine of not less than
seven hundred fifty dollars nor more than one thousand five hundred dollars.
Credits
(Added L.1972, c. 780, § 9. Amended L.1984, c. 49, § 1; L.1984, c. 365, § 2; L.1988, c. 750, § 2; L.1989, c. 61, § 45; L.1989,
c. 750, § 2; L.1992, c. 605, § 1; L.1994, c. 429, § 1; L.2001, c. 406, § 4, eff. Jan. 29, 2002; L.2003, c. 62, pt. C, § 3, eff. May
15, 2003; L.2006, c. 59, pt. J, § 1, eff. April 11, 2006; L.2009, c. 403, § 7, eff. Aug. 26, 2009; L.2012, c. 58, pt. D, § 5, eff.
May 29, 2012.)
McKinney's Vehicle and Traffic Law § 509, NY VEH & TRAF § 509
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part One. General Provisions
Title C. General Principles Relating to Requirements for and Exemptions from Criminal Prosecution
Article 30. Timeliness of Prosecutions and Speedy Trial
McKinney's CPL § 30.10
§ 30.10 Timeliness of prosecutions; periods of limitation
Effective: September 18, 2019
Currentness
1. A criminal action must be commenced within the period of limitation prescribed in the ensuing subdivisions of this section.
2. Except as otherwise provided in subdivision three:
(a) A prosecution for a class A felony, or rape in the first degree as defined in section 130.35 of the penal law, or a crime defined
or formerly defined in section 130.50 of the penal law, or aggravated sexual abuse in the first degree as defined in section 130.70
of the penal law, or course of sexual conduct against a child in the first degree as defined in section 130.75 of the penal law, or
incest in the first degree as defined in section 255.27 of the penal law may be commenced at any time;
(a-1) A prosecution for rape in the second degree as defined in subdivision two of section 130.30 of the penal law, or criminal
sexual act in the second degree as defined in subdivision two of section 130.45 of the penal law, or incest in the second degree
as defined in section 255.26 of the penal law (where the crime committed is rape in the second degree as defined in subdivision
two of section 130.30 of the penal law or criminal sexual act in the second degree as defined in subdivision two of section
130.45) must be commenced within twenty years after the commission thereof or within ten years from when the offense is
first reported to law enforcement, whichever occurs earlier;
(a-2) A prosecution for rape in the third degree as defined in subdivision one or three of section 130.25 of the penal law,
or criminal sexual act in the third degree as defined in subdivision one or three of section 130.40 of the penal law must be
commenced within ten years after the commission thereof;
(b) A prosecution for any other felony must be commenced within five years after the commission thereof;
(c) A prosecution for a misdemeanor must be commenced within two years after the commission thereof;
(d) A prosecution for a petty offense must be commenced within one year after the commission thereof.
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3. Notwithstanding the provisions of subdivision two, the periods of limitation for the commencement of criminal actions are
extended as follows in the indicated circumstances:
(a) A prosecution for larceny committed by a person in violation of a fiduciary duty may be commenced within one year after
the facts constituting such offense are discovered or, in the exercise of reasonable diligence, should have been discovered by the
aggrieved party or by a person under a legal duty to represent him who is not himself implicated in the commission of the offense.
(b) A prosecution for any offense involving misconduct in public office by a public servant including, without limitation, an
offense defined in article four hundred ninety-six of the penal law, may be commenced against a public servant, or any other
person acting in concert with such public servant at any time during such public servant's service in such office or within five
years after the termination of such service; provided however, that in no event shall the period of limitation be extended by
more than five years beyond the period otherwise applicable under subdivision two of this section.
(c) A prosecution for any crime set forth in title twenty-seven or 1 article seventy-one of the environmental conservation law
may be commenced within four years after the facts constituting such crime are discovered or, in the exercise of reasonable
diligence, should have been discovered by a public servant who has the responsibility to enforce the provisions of said title
and article.
(d) A prosecution for any misdemeanor set forth in the tax law or chapter forty-six of the administrative code of the city of New
York must be commenced within three years after the commission thereof.
(e) A prosecution for course of sexual conduct against a child in the second degree as defined in section 130.80 of the penal
law may be commenced within five years of the commission of the most recent act of sexual conduct.
(f) For purposes of a prosecution involving a sexual offense as defined in article one hundred thirty of the penal law, other than a
sexual offense delineated in paragraph (a) of subdivision two of this section, committed against a child less than eighteen years
of age, incest in the first, second or third degree as defined in sections 255.27, 255.26 and 255.25 of the penal law committed
against a child less than eighteen years of age, or use of a child in a sexual performance as defined in section 263.05 of the penal
law, the period of limitation shall not begin to run until the child has reached the age of twenty-three or the offense is reported
to a law enforcement agency or statewide central register of child abuse and maltreatment, whichever occurs earlier.
(g) A prosecution for any felony defined in article four hundred ninety of the penal law must be commenced within eight years
after the commission thereof provided, however, that in a prosecution for a felony defined in article four hundred ninety of
the penal law, if the commission of such felony offense resulted in, or created a foreseeable risk of, death or serious physical
injury to another person, the prosecution may be commenced at any time; provided, however, that nothing in this paragraph
shall be deemed to shorten or otherwise lessen the period, defined in any other applicable law, in which a prosecution for a
felony designated in this paragraph may be commenced.
4. In calculating the time limitation applicable to commencement of a criminal action, the following periods shall not be included:
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(a) Any period following the commission of the offense during which (i) the defendant was continuously outside this state or (ii)
the whereabouts of the defendant were continuously unknown and continuously unascertainable by the exercise of reasonable
diligence. However, in no event shall the period of limitation be extended by more than five years beyond the period otherwise
applicable under subdivision two.
(b) When a prosecution for an offense is lawfully commenced within the prescribed period of limitation therefor, and when an
accusatory instrument upon which such prosecution is based is subsequently dismissed by an authorized court under directions
or circumstances permitting the lodging of another charge for the same offense or an offense based on the same conduct, the
period extending from the commencement of the thus defeated prosecution to the dismissal of the accusatory instrument does
not constitute a part of the period of limitation applicable to commencement of prosecution by a new charge.
Credits
(L.1970, c. 996, § 1. Amended L.1981, c. 719, § 2; L.1985, c. 65, § 5; L.1985, c. 765, § 33; L.1986, c. 671, § 25; L.1996, c.
122, § 1; L.2004, c. 1, pt. A, § 2, eff. July 23, 2004; L.2006, c. 3, §§ 1, 2, eff. June 23, 2006; L.2006, c. 320, § 10, eff. Nov.
1, 2006; L.2008, c. 467, § 1, eff. Aug. 5, 2008; L.2014, c. 55, pt. H, subpt. A, § 2, eff. April 30, 2014; L.2019, c. 11, § 1, eff.
Feb. 14, 2019; L.2019, c. 315, §§ 1, 2, eff. Sept. 18, 2019.)

Footnotes
1
So in original. Probably should read “of”.
McKinney's CPL § 30.10, NY CRIM PRO § 30.10
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part One. General Provisions
Title C. General Principles Relating to Requirements for and Exemptions from Criminal Prosecution
Article 30. Timeliness of Prosecutions and Speedy Trial
McKinney's CPL § 30.30
§ 30.30 Speedy trial; time limitations
Effective: January 1, 2020
Currentness
<[See Executive Order 202 (NY LEGIS EXEC ORDER 202 (2020)), related to the COVID-19 State of
Emergency, and Executive Orders issued subsequent thereto for suspension or modification of this section.]>
1. Except as otherwise provided in subdivision three of this section, a motion made pursuant to paragraph (e) of subdivision
one of section 170.30 or paragraph (g) of subdivision one of section 210.20 of this chapter must be granted where the people
are not ready for trial within:
(a) six months of the commencement of a criminal action wherein a defendant is accused of one or more offenses, at least one
of which is a felony;
(b) ninety days of the commencement of a criminal action wherein a defendant is accused of one or more offenses, at least one
of which is a misdemeanor punishable by a sentence of imprisonment of more than three months and none of which is a felony;
(c) sixty days of the commencement of a criminal action wherein the defendant is accused of one or more offenses, at least one
of which is a misdemeanor punishable by a sentence of imprisonment of not more than three months and none of which is a
crime punishable by a sentence of imprisonment of more than three months; or
(d) thirty days of the commencement of a criminal action wherein the defendant is accused of one or more offenses, at least
one of which is a violation and none of which is a crime.
(e) for the purposes of this subdivision, the term offense shall include vehicle and traffic law infractions.
2. Except as provided in subdivision three of this section, where a defendant has been committed to the custody of the sheriff or
the office of children and family services in a criminal action he or she must be released on bail or on his or her own recognizance,
upon such conditions as may be just and reasonable, if the people are not ready for trial in that criminal action within:
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(a) ninety days from the commencement of his or her commitment to the custody of the sheriff or the office of children and
family services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is a felony;
(b) thirty days from the commencement of his or her commitment to the custody of the sheriff or the office of children and family
services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is a misdemeanor
punishable by a sentence of imprisonment of more than three months and none of which is a felony;
(c) fifteen days from the commencement of his or her commitment to the custody of the sheriff or the office of children and family
services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is a misdemeanor
punishable by a sentence of imprisonment of not more than three months and none of which is a crime punishable by a sentence
of imprisonment of more than three months; or
(d) five days from the commencement of his or her commitment to the custody of the sheriff or the office of children and family
services in a criminal action wherein the defendant is accused of one or more offenses, at least one of which is a violation and
none of which is a crime.
(e) for the purposes of this subdivision, the term offense shall include vehicle and traffic law infractions.
3. (a) Subdivisions one and two of this section do not apply to a criminal action wherein the defendant is accused of an offense
defined in sections 125.10, 125.15, 125.20, 125.25, 125.26 and 125.27 of the penal law.
(b) A motion made pursuant to subdivisions one or two of this section upon expiration of the specified period may be denied
where the people are not ready for trial if the people were ready for trial prior to the expiration of the specified period and their
present unreadiness is due to some exceptional fact or circumstance, including, but not limited to, the sudden unavailability of
evidence material to the people's case, when the district attorney has exercised due diligence to obtain such evidence and there
are reasonable grounds to believe that such evidence will become available in a reasonable period.
(c) A motion made pursuant to subdivision two of this section shall not:
(i) apply to any defendant who is serving a term of imprisonment for another offense;
(ii) require the release from custody of any defendant who is also being held in custody pending trial of another criminal charge
as to which the applicable period has not yet elapsed;
(iii) prevent the redetention of or otherwise apply to any defendant who, after being released from custody pursuant to this
section or otherwise, is charged with another crime or violates the conditions on which he has been released, by failing to appear
at a judicial proceeding at which his presence is required or otherwise.
4. In computing the time within which the people must be ready for trial pursuant to subdivisions one and two of this section,
the following periods must be excluded:
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(a) a reasonable period of delay resulting from other proceedings concerning the defendant, including but not limited to:
proceedings for the determination of competency and the period during which defendant is incompetent to stand trial; demand
to produce; request for a bill of particulars; pre-trial motions; appeals; trial of other charges; and the period during which such
matters are under consideration by the court; or
(b) the period of delay resulting from a continuance granted by the court at the request of, or with the consent of, the defendant
or his or her counsel. The court may grant such a continuance only if it is satisfied that postponement is in the interest of justice,
taking into account the public interest in the prompt dispositions of criminal charges. A defendant without counsel must not be
deemed to have consented to a continuance unless he or she has been advised by the court of his or her rights under these rules
and the effect of his consent, which must be done on the record in open court; or
(c)(i) the period of delay resulting from the absence or unavailability of the defendant. A defendant must be considered
absent whenever his location is unknown and he is attempting to avoid apprehension or prosecution, or his location cannot be
determined by due diligence. A defendant must be considered unavailable whenever his location is known but his presence for
trial cannot be obtained by due diligence; or
(ii) where the defendant has either escaped from custody or has failed to appear when required after having previously been
released on bail or on his own recognizance, and provided the defendant is not in custody on another matter, the period extending
from the day the court issues a bench warrant pursuant to section 530.70 of this chapter because of the defendant's failure
to appear in court when required, to the day the defendant subsequently appears in the court pursuant to a bench warrant or
voluntarily or otherwise; or
(d) a reasonable period of delay when the defendant is joined for trial with a co-defendant as to whom the time for trial pursuant
to this section has not run and good cause is not shown for granting a severance; or
(e) the period of delay resulting from detention of the defendant in another jurisdiction provided the district attorney is aware
of such detention and has been diligent and has made reasonable efforts to obtain the presence of the defendant for trial; or
(f) the period during which the defendant is without counsel through no fault of the court; except when the defendant is
proceeding as his own attorney with the permission of the court; or
(g) other periods of delay occasioned by exceptional circumstances, including but not limited to, the period of delay resulting
from a continuance granted at the request of a district attorney if (i) the continuance is granted because of the unavailability of
evidence material to the people's case, when the district attorney has exercised due diligence to obtain such evidence and there
are reasonable grounds to believe that such evidence will become available in a reasonable period; or (ii) the continuance is
granted to allow the district attorney additional time to prepare the people's case and additional time is justified by the exceptional
circumstances of the case. Any such exclusion when a statement of unreadiness has followed a statement of readiness made by
the people must be evaluated by the court after inquiry on the record as to the reasons for the people's unreadiness and shall
only be approved upon a showing of sufficient supporting facts; or
(h) the period during which an action has been adjourned in contemplation of dismissal pursuant to sections 170.55, 170.56
and 215.10 of this chapter; or
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(i) the period prior to the defendant's actual appearance for arraignment in a situation in which the defendant has been directed
to appear by the district attorney pursuant to subdivision three of section 120.20 or subdivision three of section 210.10 of this
chapter; or
(j) the period during which a family offense is before a family court until such time as an accusatory instrument or indictment is
filed against the defendant alleging a crime constituting a family offense, as such term is defined in section 530.11 of this chapter.
5. Whenever pursuant to this section a prosecutor states or otherwise provides notice that the people are ready for trial, the
court shall make inquiry on the record as to their actual readiness. If, after conducting its inquiry, the court determines that the
people are not ready to proceed to trial, the prosecutor's statement or notice of readiness shall not be valid for purposes of this
section. Any statement of trial readiness must be accompanied or preceded by a certification of good faith compliance with the
disclosure requirements of section 245.20 of this chapter and the defense shall be afforded an opportunity to be heard on the
record as to whether the disclosure requirements have been met. This subdivision shall not apply to cases where the defense
has waived disclosure requirements.
5-a. Upon a local criminal court accusatory instrument, a statement of readiness shall not be valid unless the prosecuting attorney
certifies that all counts charged in the accusatory instrument meet the requirements of sections 100.15 and 100.40 of this chapter
and those counts not meeting the requirements of sections 100.15 and 100.40 of this chapter have been dismissed.
6. An order finally denying a motion to dismiss pursuant to subdivision one of this section shall be reviewable upon an appeal
from an ensuing judgment of conviction notwithstanding the fact that such judgment is entered upon a plea of guilty.
7. For purposes of this section, (a) where the defendant is to be tried following the withdrawal of the plea of guilty or is to be
retried following a mistrial, an order for a new trial or an appeal or collateral attack, the criminal action and the commitment to
the custody of the sheriff or the office of children and family services, if any, must be deemed to have commenced on the date
the withdrawal of the plea of guilty or the date the order occasioning a retrial becomes final;
(b) where a defendant has been served with an appearance ticket, the criminal action must be deemed to have commenced on
the date the defendant first appears in a local criminal court in response to the ticket;
(c) where a criminal action is commenced by the filing of a felony complaint, and thereafter, in the course of the same criminal
action either the felony complaint is replaced with or converted to an information, prosecutor's information or misdemeanor
complaint pursuant to article one hundred eighty of this chapter or a prosecutor's information is filed pursuant to section 190.70
of this chapter, the period applicable for the purposes of subdivision one must be the period applicable to the charges in the
new accusatory instrument, calculated from the date of the filing of such new accusatory instrument; provided, however, that
when the aggregate of such period and the period of time, excluding the periods provided in subdivision four, already elapsed
from the date of the filing of the felony complaint to the date of the filing of the new accusatory instrument exceeds six months,
the period applicable to the charges in the felony complaint must remain applicable and continue as if the new accusatory
instrument had not been filed;
(d) where a criminal action is commenced by the filing of a felony complaint, and thereafter, in the course of the same criminal
action either the felony complaint is replaced with or converted to an information, prosecutor's information or misdemeanor
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complaint pursuant to article one hundred eighty of this chapter or a prosecutor's information is filed pursuant to section 190.70
of this chapter, the period applicable for the purposes of subdivision two of this section must be the period applicable to the
charges in the new accusatory instrument, calculated from the date of the filing of such new accusatory instrument; provided,
however, that when the aggregate of such period and the period of time, excluding the periods provided in subdivision four of
this section, already elapsed from the date of the filing of the felony complaint to the date of the filing of the new accusatory
instrument exceeds ninety days, the period applicable to the charges in the felony complaint must remain applicable and continue
as if the new accusatory instrument had not been filed.
(e) where a count of an indictment is reduced to charge only a misdemeanor or petty offense and a reduced indictment or a
prosecutor's information is filed pursuant to subdivisions one-a and six of section 210.20 of this chapter, the period applicable
for the purposes of subdivision one of this section must be the period applicable to the charges in the new accusatory instrument,
calculated from the date of the filing of such new accusatory instrument; provided, however, that when the aggregate of such
period and the period of time, excluding the periods provided in subdivision four of this section, already elapsed from the date
of the filing of the indictment to the date of the filing of the new accusatory instrument exceeds six months, the period applicable
to the charges in the indictment must remain applicable and continue as if the new accusatory instrument had not been filed;
(f) where a count of an indictment is reduced to charge only a misdemeanor or petty offense and a reduced indictment or a
prosecutor's information is filed pursuant to subdivisions one-a and six of section 210.20 of this chapter, the period applicable
for the purposes of subdivision two of this section must be the period applicable to the charges in the new accusatory instrument,
calculated from the date of the filing of such new accusatory instrument; provided, however, that when the aggregate of such
period and the period of time, excluding the periods provided in subdivision four of this section, already elapsed from the date of
the filing of the indictment to the date of the filing of the new accusatory instrument exceeds ninety days, the period applicable
to the charges in the indictment must remain applicable and continue as if the new accusatory instrument had not been filed.
8. The procedural rules prescribed in subdivisions one through seven of section 210.45 of this chapter with respect to a motion
to dismiss an indictment are not applicable to a motion made pursuant to subdivision two of this section. If, upon oral argument,
a time period is in dispute, the court must promptly conduct a hearing in which the people must prove that the time period
is excludable.
Credits
(Added L.1972, c. 184, § 2. Amended L.1974, c. 367, § 7; L.1979, c. 412, § 3; L.1982, c. 109, § 1; L.1982, c. 558, § 1; L.1984,
c. 670, § 1; L.1986, c. 837, § 2; L.1990, c. 209, § 10; L.1993, c. 446, § 2; L.1994, c. 222, § 29; L.1996, c. 631, § 1; L.2006, c.
93, § 3, eff. June 7, 2006; L.2019, c. 59, pt. KKK, § 1, eff. Jan. 1, 2020.)
McKinney's CPL § 30.30, NY CRIM PRO § 30.30
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.05
§ 100.05 Commencement of action; in general
Effective: October 1, 2019
Currentness
A criminal action is commenced by the filing of an accusatory instrument with a criminal court, or, in the case of a juvenile
offender or adolescent offender, other than an adolescent offender charged with only a violation or traffic infraction, the youth
part of the superior court, and if more than one such instrument is filed in the course of the same criminal action, such action
commences when the first of such instruments is filed. The only way in which a criminal action can be commenced in a superior
court, other than a criminal action against a juvenile offender or adolescent offender is by the filing therewith by a grand jury
of an indictment against a defendant who has never been held by a local criminal court for the action of such grand jury with
respect to any charge contained in such indictment. Otherwise, a criminal action can be commenced only in a local criminal
court, by the filing therewith of a local criminal court accusatory instrument, namely:
1. An information; or
2. A simplified information; or
3. A prosecutor's information; or
4. A misdemeanor complaint; or
5. A felony complaint.
Credits
(L.1970, c. 996, § 1. Amended L.1972, c. 661, § 30; L.2017, c. 59, pt. WWW, § 5.)
McKinney's CPL § 100.05, NY CRIM PRO § 100.05
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.10
§ 100.10 Local criminal court and youth part of the superior court accusatory instruments; definitions thereof
Effective: October 1, 2019
Currentness
1. An “information” is a verified written accusation by a person, filed with a local criminal court, charging one or more
other persons with the commission of one or more offenses, none of which is a felony. It may serve as a basis both for the
commencement of a criminal action and for the prosecution thereof in a local criminal court.
2. (a) A “simplified traffic information” is a written accusation by a police officer, or other public servant authorized by law
to issue same, filed with a local criminal court, which charges a person with the commission of one or more traffic infractions
and/or misdemeanors relating to traffic, and which, being in a brief or simplified form prescribed by the commissioner of motor
vehicles, designates the offense or offenses charged but contains no factual allegations of an evidentiary nature supporting such
charge or charges. It serves as a basis for commencement of a criminal action for such traffic offenses, alternative to the charging
thereof by a regular information, and, under circumstances prescribed in section 100.25, it may serve, either in whole or in part,
as a basis for prosecution of such charges.
(b) A “simplified parks information” is a written accusation by a police officer or other public servant authorized by law to issue
same, filed with a local criminal court, which charges a person with the commission of one or more offenses, other than a felony,
for which a uniform simplified parks information may be issued pursuant to the parks and recreation law and navigation law,
and which being in a brief or simplified form prescribed by the commissioner of parks and recreation, designates the offense
or offenses charged but contains no factual allegations of an evidentiary nature supporting such charge or charges. It serves as
a basis for commencement of a criminal action for such offenses, alternative to the charging thereof by a regular information,
and, under circumstances parescribed 1 in section 100.25 it may serve, either in whole or in part, as a basis for prosecution
of such charges.
(c) A “simplified environmental conservation information” is a written accusation by a police officer or other public servant
authorized by law to issue same, filed with a local criminal court, which charges a person with the commission of one or
more offenses, other than a felony, for which a uniform simplified environmental conservation information may be issued
pursuant to the environmental conservation law, and which being in a brief or simplified form prescribed by the commissioner
of environmental conservation, designates the offense or offenses charged but contains no factual allegations of an evidentiary
nature supporting such charge or charges. It serves as a basis for commencement of a criminal action for such offenses, alternative
to the charging thereof by a regular information, and, under circumstances prescribed in section 100.25, it may serve, either in
whole or in part, as a basis for prosecution of such charges.
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3. A “prosecutor's information” is a written accusation by a district attorney, filed with a local criminal court, either (a) at the
direction of a grand jury pursuant to section 190.70, or (b) at the direction of a local criminal court pursuant to section 180.50
or 180.70, or (c) at the district attorney's own instance pursuant to subdivision two of section 100.50, or (d) at the direction of
a superior court pursuant to subdivision one-a of section 210.20, charging one or more persons with the commission of one or
more offenses, none of which is a felony. It serves as a basis for the prosecution of a criminal action, but it commences a criminal
action only where it results from a grand jury direction issued in a case not previously commenced in a local criminal court.
4. A “misdemeanor complaint” is a verified written accusation by a person, filed with a local criminal court, charging one or
more other persons with the commission of one or more offenses, at least one of which is a misdemeanor and none of which is
a felony. It serves as a basis for the commencement of a criminal action, but it may serve as a basis for prosecution thereof only
where a defendant has waived prosecution by information pursuant to subdivision three of section 170.65.
5. A “felony complaint” is a verified written accusation by a person, filed with a local criminal court, or youth part of the
superior court, charging one or more other persons with the commission of one or more felonies. It serves as a basis for the
commencement of a criminal action, but not as a basis for prosecution thereof.
Credits
(L.1970, c. 996, § 1. Amended L.1972, c. 315, § 4; L.1972, c. 383, § 3; L.1972, c. 661, § 31; L.1972, c. 729, § 3; L.1974, c.
707, § 5; L.1990, c. 209, § 11; L.2017, c. 59, pt. WWW, § 6.)

Footnotes
1
So in original. Probably should read “prescribed”.
McKinney's CPL § 100.10, NY CRIM PRO § 100.10
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.15
§ 100.15 Information, misdemeanor complaint and felony complaint; form and content
Currentness
1. An information, a misdemeanor complaint and a felony complaint must each specify the name of the court with which it is
filed and the title of the action, and must be subscribed and verified by a person known as the “complainant.” The complainant
may be any person having knowledge, whether personal or upon information and belief, of the commission of the offense or
offenses charged. Each instrument must contain an accusatory part and a factual part. The complainant's verification of the
instrument is deemed to apply only to the factual part thereof and not to the accusatory part.
2. The accusatory part of each such instrument must designate the offense or offenses charged. As in the case of an indictment,
and subject to the rules of joinder applicable to indictments, two or more offenses may be charged in separate counts. Also as
in the case of an indictment, such instrument may charge two or more defendants provided that all such defendants are jointly
charged with every offense alleged therein.
3. The factual part of such instrument must contain a statement of the complainant alleging facts of an evidentiary character
supporting or tending to support the charges. Where more than one offense is charged, the factual part should consist of a single
factual account applicable to all the counts of the accusatory part. The factual allegations may be based either upon personal
knowledge of the complainant or upon information and belief. Nothing contained in this section, however, limits or affects the
requirement, prescribed in subdivision one of section 100.40, that in order for an information or a count thereof to be sufficient
on its face, every element of the offense charged and the defendant's commission thereof must be supported by non-hearsay
allegations of such information and/or any supporting depositions.
4. Where a felony complaint charges a violent felony offense defined in section 70.02 of the penal law and such offense is an
armed felony as defined in subdivision forty-one of section 1.20,
(a) the accusatory part of the instrument must designate the offense as an armed felony, and (b) the factual part of the instrument
must allege facts of an evidentiary character supporting or tending to support such designation.
Credits
(L.1970, c. 996, § 1. Amended L.1978, c. 481, § 9.)
McKinney's CPL § 100.15, NY CRIM PRO § 100.15
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.20
§ 100.20 Supporting deposition; definition, form and content
Currentness
A supporting deposition is a written instrument accompanying or filed in connection with an information, a simplified
information, a misdemeanor complaint or a felony complaint, subscribed and verified by a person other than the complainant of
such accusatory instrument, and containing factual allegations of an evidentiary character, based either upon personal knowledge
or upon information and belief, which supplement those of the accusatory instrument and support or tend to support the charge
or charges contained therein.
Credits
(L.1970, c. 996, § 1. Amended L.1972, c. 661, § 32.)
McKinney's CPL § 100.20, NY CRIM PRO § 100.20
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.25
§ 100.25 Simplified information; form and content;
defendant's right to supporting deposition; notice requirement
Currentness
1. A simplified information must be substantially in the form prescribed by the commissioner of motor vehicles, the
commissioner of parks and recreation, or the commissioner of environmental conservation, as the case may be.
2. A defendant charged by a simplified information is, upon a timely request, entitled as a matter of right to have filed with the
court and served upon him, or if he is represented by an attorney, upon his attorney, a supporting deposition of the complainant
police officer or public servant, containing allegations of fact, based either upon personal knowledge or upon information and
belief, providing reasonable cause to believe that the defendant committed the offense or offenses charged. To be timely, such
a request must, except as otherwise provided herein and in subdivision three of this section, be made before entry of a plea
of guilty to the charge specified and before commencement of a trial thereon, but not later than thirty days after the date the
defendant is directed to appear in court as such date appears upon the simplified information and upon the appearance ticket
issued pursuant thereto. If the defendant's request is mailed to the court, the request must be mailed within such thirty day period.
Upon such a request, the court must order the complainant police officer or public servant to serve a copy of such supporting
deposition upon the defendant or his attorney, within thirty days of the date such request is received by the court, or at least
five days before trial, whichever is earlier, and to file such supporting deposition with the court together with proof of service
thereof. Notwithstanding any provision to the contrary, where a defendant is issued an appearance ticket in conjunction with the
offense charged in the simplified information and the appearance ticket fails to conform with the requirements of subdivision
two of section 150.10, a request is timely when made not later than thirty days after (a) entry of the defendant's plea of not guilty
when he or she has been arraigned in person, or (b) written notice to the defendant of his or her right to receive a supporting
deposition when a plea of not guilty has been submitted by mail.
3. When at least one of the offenses charged in a simplified information is a misdemeanor, the court may, upon motion of
the defendant, for good cause shown and consistent with the interest of justice, permit the defendant to request a supporting
deposition beyond the thirty day request period set forth in subdivision two of this section provided, however, that no motion
may be brought under this subdivision after ninety days has elapsed from the date the defendant is directed to appear in court
as such date appears upon the simplified information and upon the appearance ticket issued pursuant thereto.
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4. Notwithstanding any provision of law to the contrary, where a person is charged by a simplified information and is served with
an appearance ticket as defined in section 150.10, such appearance ticket shall contain the following language: “NOTICE: YOU
ARE ENTITLED TO RECEIVE A SUPPORTING DEPOSITION FURTHER EXPLAINING THE CHARGES PROVIDED
YOU REQUEST SUCH SUPPORTING DEPOSITION WITHIN THIRTY DAYS FROM THE DATE YOU ARE DIRECTED
TO APPEAR IN COURT AS SET FORTH ON THIS APPEARANCE TICKET. DO YOU REQUEST A SUPPORTING
DEPOSITION? [ ]YES[ ] NO”
Credits
(L.1970, c. 996, § 1. Amended L.1972, c. 661, § 33; L.1973, c. 614, § 1; L.1974, c. 707, § 6; L.1985, c. 225, § 1; L.1986, c.
431, § 1; L.1996, c. 67, §§ 1 to 3.)
McKinney's CPL § 100.25, NY CRIM PRO § 100.25
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.40
§ 100.40 Local criminal court and youth part of the superior court accusatory instruments; sufficiency on face
Effective: October 1, 2019
Currentness
1. An information, or a count thereof, is sufficient on its face when:
(a) It substantially conforms to the requirements prescribed in section 100.15; and
(b) The allegations of the factual part of the information, together with those of any supporting depositions which may
accompany it, provide reasonable cause to believe that the defendant committed the offense charged in the accusatory part of
the information; and
(c) Non-hearsay allegations of the factual part of the information and/or of any supporting depositions establish, if true, every
element of the offense charged and the defendant's commission thereof.
2. A simplified information is sufficient on its face when, as provided by subdivision one of section 100.25, it substantially
conforms to the requirement therefor prescribed by or pursuant to law; provided that when the filing of a supporting deposition
is ordered by the court pursuant to subdivision two of said section 100.25, a failure of the complainant police officer or public
servant to comply with such order within the time provided by subdivision two of said section 100.25 renders the simplified
information insufficient on its face.
3. A prosecutor's information, or a count thereof, is sufficient on its face when it substantially conforms to the requirements
prescribed in section 100.35.
4. A misdemeanor complaint or a felony complaint, or a count thereof, is sufficient on its face when:
(a) It substantially conforms to the requirements prescribed in section 100.15; and
(b) The allegations of the factual part of such accusatory instrument and/or any supporting depositions which may accompany it,
provide reasonable cause to believe that the defendant committed the offense charged in the accusatory part of such instrument.
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Credits
(L.1970, c. 996, § 1. Amended L.1972, c. 661, § 34; L.1985, c. 225, § 2; L.2017, c. 59, pt. WWW, § 7.)
McKinney's CPL § 100.40, NY CRIM PRO § 100.40
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 100. Commencement of Action in Local Criminal Court or Youth Part of a Superior Court-Accusatory Instruments (Refs & Annos)
McKinney's CPL § 100.55
§ 100.55 Local criminal court accusatory instruments; in what courts filed
Effective: February 26, 2017
Currentness
1. Any local criminal court accusatory instrument may be filed with a district court of a particular county when an offense
charged therein was allegedly committed in such county or that part thereof over which such court has jurisdiction.
2. Any local criminal court accusatory instrument may be filed with the New York City criminal court when an offense charged
therein was allegedly committed in New York City.
3. Any local criminal court accusatory instrument may be filed with a city court of a particular city when an offense charged
therein was allegedly committed in such city.
4. An information, a simplified information, a prosecutor's information or a misdemeanor complaint may be filed with a town
court of a particular town when an offense charged therein was allegedly committed anywhere in such town other than in a
village thereof having a village court.
5. An information, a simplified information, a prosecutor's information or a misdemeanor complaint may be filed with a village
court of a particular village when an offense charged therein was allegedly committed in such village.
6. A felony complaint may be filed with any town court or village court of a particular county when a felony charged therein
was allegedly committed in some town of such county. Such court need not be that of the town or village in which such felony
was allegedly committed.
7. An information, a simplified information, a misdemeanor complaint or a felony complaint may be filed with a judge of a
superior court sitting as a local criminal court when an offense charged therein was allegedly committed in a county in which
such judge is then present and in which he either resides or is currently holding, or has been assigned to hold, a term of a
superior court.
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8. Where it is otherwise expressly provided by law that a particular kind of accusatory instrument may under given circumstances
be filed with a local criminal court other than one authorized by this section, nothing contained in this section precludes the
filing of such accusatory instrument accordingly.
9. In any case where each of two or more local criminal courts is authorized as a proper court with which to file an accusatory
instrument, such an instrument may, in the absence of an express provision of law to the contrary, be filed with any one of such
courts but not with more than one.
10. For purposes of this section, an offense is “committed in” a particular county, city, town, village or other specified political
subdivision or area, not only when it is in fact committed therein but also when it is, for other reasons specified in sections
20.40 and 20.50, prosecutable in the criminal courts having geographical jurisdiction over such political subdivision or area.
11. Notwithstanding any provision of law to the contrary, a local criminal court accusatory instrument may be filed with a local
criminal court while it is operating an off-hours arraignment part designated in accordance with paragraph (w) of subdivision
one of section two hundred twelve of the judiciary law provided that an offense charged therein was allegedly committed in
the county in which the local criminal court is located.
Credits
(L.1970, c. 996, § 1. Amended L.1972, c. 661, § 35; L.2016, c. 492, § 2, eff. Feb. 26, 2017.)
McKinney's CPL § 100.55, NY CRIM PRO § 100.55
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 120. Warrant of Arrest (Refs & Annos)
McKinney's CPL § 120.20
§ 120.20 Warrant of arrest; when issuable
Effective: October 1, 2019
Currentness
1. When a criminal action has been commenced in a local criminal court or youth part of the superior court by the filing therewith
of an accusatory instrument, other than a simplified traffic information, against a defendant who has not been arraigned upon
such accusatory instrument and has not come under the control of the court with respect thereto:
(a) such court may, if such accusatory instrument is sufficient on its face, issue a warrant for such defendant's arrest; or
(b) if such accusatory instrument is not sufficient on its face as prescribed in section 100.40, and if the court is satisfied that on
the basis of the available facts or evidence it would be impossible to draw and file an accusatory instrument that is sufficient
on its face, the court must dismiss the accusatory instrument.
2. Even though such accusatory instrument is sufficient on its face, the court may refuse to issue a warrant of arrest based thereon
until it has further satisfied itself, by inquiry or examination of witnesses, that there is reasonable cause to believe that the
defendant committed an offense charged. Upon such inquiry or examination, the court may examine, under oath or otherwise,
any available person whom it believes may possess knowledge concerning the subject matter of the charge.
3. Notwithstanding the provisions of subdivision one, if a summons may be issued in lieu of a warrant of arrest pursuant to
section 130.20, and if the court is satisfied that the defendant will respond thereto, it may not issue a warrant of arrest. Upon the
request of the district attorney, in lieu of a warrant of arrest or summons, the court may instead authorize the district attorney to
direct the defendant to appear for arraignment on a designated date if it is satisfied that the defendant will so appear.
Credits
(L.1970, c. 996, § 1. Amended L.1993, c. 446, § 3; L.2000, c. 506, § 1, eff. Nov. 1, 2000; L.2017, c. 59, pt. WWW, § 12.)
McKinney's CPL § 120.20, NY CRIM PRO § 120.20
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 120. Warrant of Arrest (Refs & Annos)
McKinney's CPL § 120.30
§ 120.30 Warrant of arrest; by what courts issuable and in what courts returnable
Effective: October 1, 2019
Currentness
1. A warrant of arrest may be issued only by the local criminal court or youth part of the superior court with which the underlying
accusatory instrument has been filed, and it may be made returnable in such issuing court only.
2. The particular local criminal court or courts or youth part of the superior court with which any particular local criminal
court or youth part of the superior court accusatory instrument may be filed for the purpose of obtaining a warrant of arrest are
determined, generally, by the provisions of section 100.55 or 100.60 of this title. If, however, a particular accusatory instrument
may pursuant to said section 100.55 be filed with a particular town court and such town court is not available at the time such
instrument is sought to be filed and a warrant obtained, such accusatory instrument may be filed with the town court of any
adjoining town of the same county. If such instrument may be filed pursuant to said section 100.55 with a particular village
court and such village court is not available at the time, it may be filed with the town court of the town embracing such village,
or if such town court is not available either, with the town court of any adjoining town of the same county.
Credits
(L.1970, c. 996, § 1. Amended L.2017, c. 59, pt. WWW, § 13.)
McKinney's CPL § 120.30, NY CRIM PRO § 120.30
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 140. Arrest Without a Warrant (Refs & Annos)
McKinney's CPL § 140.20
§ 140.20 Arrest without a warrant; procedure after arrest by police officer
Effective: October 1, 2019
Currentness
1. Upon arresting a person without a warrant, a police officer, after performing without unnecessary delay all recording,
fingerprinting and other preliminary police duties required in the particular case, must except as otherwise provided in this
section, without unnecessary delay bring the arrested person or cause him to be brought before a local criminal court and file
therewith an appropriate accusatory instrument charging him with the offense or offenses in question. The arrested person must
be brought to the particular local criminal court, or to one of them if there be more than one, designated in section 100.55 as
an appropriate court for commencement of the particular action; except that:
(a) If the arrest is for an offense other than a class A, B, C or D felony or a violation of section 130.25, 130.40, 205.10, 205.17,
205.19 or 215.56 of the penal law committed in a town, but not in a village thereof having a village court, and the town court of
such town is not available at the time, the arrested person may be brought before the local criminal court of any village within
such town or, any adjoining town, village embraced in whole or in part by such adjoining town, or city of the same county; and
(b) If the arrest is for an offense other than a class A, B, C or D felony or a violation of section 130.25, 130.40, 205.10, 205.17,
205.19 or 215.56 of the penal law committed in a village having a village court and such court is not available at the time,
the arrested person may be brought before the town court of the town embracing such village or any other village court within
such town, or, if such town or village court is not available either, before the local criminal court of any adjoining town, village
embraced in whole or in part by such adjoining town, or city of the same county; and
(c) If the arrest is for an offense committed in a city, and the city court thereof is not available at the time, the arrested person
may be brought before the local criminal court of any adjoining town or village, or village court embraced by an adjoining
town, within the same county as such city; and
(d) If the arrest is for a traffic infraction or for a misdemeanor relating to traffic, the police officer may, instead of bringing
the arrested person before the local criminal court of the political subdivision or locality in which the offense was allegedly
committed, bring him or her before the local criminal court of the same county nearest available by highway travel to the point
of arrest; and
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(e) Notwithstanding any other provision of this section, where a local criminal court in the county in which the defendant is
arrested is operating an off-hours arraignment part designated in accordance with paragraph (w) of subdivision one of section
two hundred twelve of the judiciary law at the time of defendant's arrest, the arrested person may be brought before such local
criminal court.
2. If the arrest is for an offense other than a class A, B, C or D felony or a violation of section 130.25, 130.40, 205.10, 205.17,
205.19 or 215.56 of the penal law, the arrested person need not be brought before a local criminal court as provided in subdivision
one, and the procedure may instead be as follows:
(a) A police officer may issue and serve an appearance ticket upon the arrested person and release him from custody, as prescribed
in subdivision two of section 150.20; or
(b) The desk officer in charge at a police station, county jail or police headquarters, or any of his superior officers, may, in
such place fix pre-arraignment bail and, upon deposit thereof, issue and serve an appearance ticket upon the arrested person
and release him from custody, as prescribed in section 150.30.
3. If (a) the arrest is for an offense other than a class A, B, C or D felony or a violation of section 130.25, 130.40, 205.10,
205.17, 205.19 or 215.56 of the penal law, and (b) owing to unavailability of a local criminal court the arresting police officer
is unable to bring the arrested person before such a court with reasonable promptness, either an appearance ticket must be
served unconditionally upon the arrested person or pre-arraignment bail must be fixed, as prescribed in subdivision two. If prearraignment bail is fixed but not posted, such arrested person may be temporarily held in custody but must be brought before
a local criminal court without unnecessary delay. Nothing contained in this subdivision requires a police officer to serve an
appearance ticket upon an arrested person or release him from custody at a time when such person appears to be under the
influence of alcohol, narcotics or other drug to the degree that he may endanger himself or other persons.
4. If after arresting a person, for any offense, a police officer upon further investigation or inquiry determines or is satisfied
that there is not reasonable cause to believe that the arrested person committed such offense or any other offense based upon
the conduct in question, he need not follow any of the procedures prescribed in subdivisions one, two and three, but must
immediately release such person from custody.
5. Before service of an appearance ticket upon an arrested person pursuant to subdivision two or three, the issuing police officer
must, if the offense designated in such appearance ticket is one of those specified in subdivision one of section 160.10, cause
such person to be fingerprinted in the same manner as would be required were no appearance ticket to be issued or served.
6. Upon arresting a juvenile offender or a person sixteen or commencing October first, two thousand nineteen, seventeen years
of age without a warrant, the police officer shall immediately notify the parent or other person legally responsible for his or her
care or the person with whom he or she is domiciled, that such offender or person has been arrested, and the location of the
facility where he or she is being detained. If the officer determines that it is necessary to question a juvenile offender or such
person, the officer must take him or her to a facility designated by the chief administrator of the courts as a suitable place for
the questioning of children or, upon the consent of a parent or other person legally responsible for the care of the juvenile or
such person, to his or her residence and there question him or her for a reasonable period of time. A juvenile or such person
shall not be questioned pursuant to this section unless he or she and a person required to be notified pursuant to this subdivision,
if present, have been advised:
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(a) of the juvenile offender's or such person's right to remain silent;
(b) that the statements made by him or her may be used in a court of law;
(c) of his or her right to have an attorney present at such questioning; and
(d) of his or her right to have an attorney provided for him or her without charge if he or she is unable to afford counsel.
In determining the suitability of questioning and determining the reasonable period of time for questioning such a juvenile
offender or person, his or her age, the presence or absence of his or her parents or other persons legally responsible for his or
her care and notification pursuant to this subdivision shall be included among relevant considerations.
7. Upon arresting a person, other than a juvenile offender, for any offense without a warrant, a police officer shall, upon the
arrested person's request, permit him or her to communicate by telephone provided by the law enforcement facility where the
defendant is held to a phone number located in the United States or Puerto Rico, for the purposes of obtaining counsel and
informing a relative or friend that he or she has been arrested, unless granting the call will compromise an ongoing investigation
or the prosecution of the defendant.
8. If the arrest is for a juvenile offender or adolescent offender other than an arrest for a violation or a traffic infraction, such
offender shall be brought before the youth part of the superior court. If the youth part is not in session, such offender shall
be brought before the most accessible magistrate designated by the appellate division of the supreme court in the applicable
department to act as a youth part.
Credits
(L.1970, c. 996, § 1. Amended L.1971, c. 762, §§ 3, 4; L.1979, c. 411, § 2; L.1984, c. 695, § 2; L.1986, c. 5, § 2; L.1987, c.
382, § 2; L.1987, c. 549, §§ 2, 3; L.1987, c. 550, §§ 4, 5; L.1988, c. 324, § 3; L.2010, c. 94, § 2, eff. July 24, 2010; L.2010, c.
96, § 2, eff. July 24, 2010; L.2016, c. 492, § 4, eff. Feb. 26, 2017; L.2017, c. 59, pt. WWW, §§ 19, 20.)
McKinney's CPL § 140.20, NY CRIM PRO § 140.20
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 140. Arrest Without a Warrant (Refs & Annos)
McKinney's CPL § 140.45
§ 140.45 Arrest without a warrant; dismissal of insufficient local criminal court accusatory instrument
Currentness
If a local criminal court accusatory instrument filed with a local criminal court pursuant to section 140.20, 140.25 or 140.40 is
not sufficient on its face, as prescribed in section 100.40, and if the court is satisfied that on the basis of the available facts or
evidence it would be impossible to draw and file an accusatory instrument which is sufficient on its face, it must dismiss such
accusatory instrument and discharge the defendant.
Credits
(L.1970, c. 996, § 1. Amended L.1987, c. 549, § 8; L.1987, c. 550, § 10.)
McKinney's CPL § 140.45, NY CRIM PRO § 140.45
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 170. Proceedings upon Information, Simplified Traffic Information, Prosecutor's
Information and Misdemeanor Complaint from Arraignment to Plea (Refs & Annos)
McKinney's CPL § 170.45
§ 170.45 Motion to dismiss information, simplified traffic information,
prosecutor's information or misdemeanor complaint; procedure
Currentness
The procedural rules prescribed in section 210.45 with respect to the making, consideration and disposition of a motion to
dismiss an indictment are also applicable to a motion to dismiss an information, a simplified traffic information, a prosecutor's
information or a misdemeanor complaint.
Credits
(L.1970, c. 996, § 1.)
McKinney's CPL § 170.45, NY CRIM PRO § 170.45
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
End of Document
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title H. Preliminary Proceedings in Local Criminal Court
Article 170. Proceedings upon Information, Simplified Traffic Information, Prosecutor's
Information and Misdemeanor Complaint from Arraignment to Plea (Refs & Annos)
McKinney's CPL § 170.70
§ 170.70 Release of defendant upon failure to replace misdemeanor complaint by information
Currentness
Upon application of a defendant against whom a misdemeanor complaint is pending in a local criminal court, and who, either at
the time of his arraignment thereon or subsequent thereto, has been committed to the custody of the sheriff pending disposition
of the action, and who has been confined in such custody for a period of more than five days, not including Sunday, without any
information having been filed in replacement of such misdemeanor complaint, the criminal court must release the defendant
on his own recognizance unless:
1. The defendant has waived prosecution by information and consented to be prosecuted upon the misdemeanor complaint,
pursuant to subdivision three of section 170.65; or
2. The court is satisfied that there is good cause why such order of release should not be issued. Such good cause must consist
of some compelling fact or circumstance which precluded replacement of the misdemeanor complaint by an information or a
prosecutor's information within the prescribed period.
Credits
(L.1970, c. 996, § 1.)
McKinney's CPL § 170.70, NY CRIM PRO § 170.70
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title I. Preliminary Proceedings in Superior Court
Article 210. Proceedings in Superior Court from Filing of Indictment to Plea (Refs & Annos)
McKinney's CPL § 210.45
§ 210.45 Motion to dismiss indictment; procedure
Currentness
1. A motion to dismiss an indictment pursuant to section 210.20 must be made in writing and upon reasonable notice to the
people. If the motion is based upon the existence or occurrence of facts, the motion papers must contain sworn allegations
thereof, whether by the defendant or by another person or persons. Such sworn allegations may be based upon personal
knowledge of the affiant or upon information and belief, provided that in the latter event the affiant must state the sources of
such information and the grounds of such belief. The defendant may further submit documentary evidence supporting or tending
to support the allegations of the moving papers.
2. The people may file with the court, and in such case must serve a copy thereof upon the defendant or his counsel, an answer
denying or admitting any or all of the allegations of the moving papers, and may further submit documentary evidence refuting
or tending to refute such allegations.
3. After all papers of both parties have been filed, and after all documentary evidence, if any, has been submitted, the court must
consider the same for the purpose of determining whether the motion is determinable without a hearing to resolve questions
of fact.
4. The court must grant the motion without conducting a hearing if:
(a) The moving papers allege a ground constituting legal basis for the motion pursuant to subdivision one of section 210.20; and
(b) Such ground, if based upon the existence or occurrence of facts, is supported by sworn allegations of all facts essential to
support the motion; and
(c) The sworn allegations of fact essential to support the motion are either conceded by the people to be true or are conclusively
substantiated by unquestionable documentary proof.
5. The court may deny the motion without conducting a hearing if:
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(a) The moving papers do not allege any ground constituting legal basis for the motion pursuant to subdivision one of section
210.20; or
(b) The motion is based upon the existence or occurrence of facts, and the moving papers do not contain sworn allegations
supporting all the essential facts; or
(c) An allegation of fact essential to support the motion is conclusively refuted by unquestionable documentary proof.
6. If the court does not determine the motion pursuant to subdivision four or five, it must conduct a hearing and make findings
of fact essential to the determination thereof. The defendant has a right to be present in person at such hearing but may waive
such right.
7. Upon such a hearing, the defendant has the burden of proving by a preponderance of the evidence every fact essential to
support the motion.
8. When the court dismisses the entire indictment without authorizing resubmission of the charge or charges to a grand jury,
it must order that the defendant be discharged from custody if he is in the custody of the sheriff, or if he is at liberty on bail
it must exonerate the bail.
9. When the court dismisses the entire indictment but authorizes resubmission of the charge or charges to a grand jury, such
authorization is, for purposes of this subdivision, deemed to constitute an order holding the defendant for the action of a grand
jury with respect to such charge or charges. Such order must be accompanied by a securing order either releasing the defendant
on his own recognizance or fixing bail or committing him to the custody of the sheriff pending resubmission of the case to
the grand jury and the grand jury's disposition thereof. Such securing order remains in effect until the first to occur of any of
the following:
(a) A statement to the court by the people that they do not intend to resubmit the case to a grand jury;
(b) Arraignment of the defendant upon an indictment or prosecutor's information filed as a result of resubmission of the case
to a grand jury. Upon such arraignment, the arraigning court must issue a new securing order;
(c) The filing with the court of a grand jury dismissal of the case following resubmission thereof;
(d) The expiration of a period of forty-five days from the date of issuance of the order; provided that such period may, for good
cause shown, be extended by the court to a designated subsequent date if such be necessary to accord the people reasonable
opportunity to resubmit the case to a grand jury.
Upon the termination of the effectiveness of the securing order pursuant to paragraph (a), (c) or (d), the court must immediately
order that the defendant be discharged from custody if he is in the custody of the sheriff, or if he is at liberty on bail it must
exonerate the bail. Although expiration of the period of time specified in paragraph (d) without any resubmission or grand jury
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disposition of the case terminates the effectiveness of the securing order, it does not terminate the effectiveness of the order
authorizing resubmission.
Credits
(L.1970, c. 996, § 1.)
McKinney's CPL § 210.45, NY CRIM PRO § 210.45
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Penal Law (Refs & Annos)
Chapter 40. Of the Consolidated Laws (Refs & Annos)
Part Three. Specific Offenses
Title L. Offenses Against Public Administration
Article 215. Other Offenses Relating to Judicial and Other Proceedings (Refs & Annos)
McKinney's Penal Law § 215.50
§ 215.50 Criminal contempt in the second degree
Currentness
A person is guilty of criminal contempt in the second degree when he engages in any of the following conduct:
1. Disorderly, contemptuous, or insolent behavior, committed during the sitting of a court, in its immediate view and presence
and directly tending to interrupt its proceedings or to impair the respect due to its authority; or
2. Breach of the peace, noise, or other disturbance, directly tending to interrupt a court's proceedings; or
3. Intentional disobedience or resistance to the lawful process or other mandate of a court except in cases involving or growing
out of labor disputes as defined by subdivision two of section seven hundred fifty-three-a of the judiciary law; or
4. Contumacious and unlawful refusal to be sworn as a witness in any court proceeding or, after being sworn, to answer any
legal and proper interrogatory; or
5. Knowingly publishing a false or grossly inaccurate report of a court's proceeding; or
6. Intentional failure to obey any mandate, process or notice, issued pursuant to articles sixteen, seventeen, 1 eighteen, 1
or eighteen-a 1 of the judiciary law, or to rules adopted pursuant to any such statute or to any special statute establishing
commissioners of jurors and prescribing their duties or who refuses to be sworn as provided therein; or
7. On or along a public street or sidewalk within a radius of two hundred feet of any building established as a courthouse, he
calls aloud, shouts, holds or displays placards or signs containing written or printed matter, concerning the conduct of a trial
being held in such courthouse or the character of the court or jury engaged in such trial or calling for or demanding any specified
action or determination by such court or jury in connection with such trial.
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Criminal contempt in the second degree is a class A misdemeanor.
Credits
(L.1965, c. 1030. Amended L.1967, c. 791, § 29; L.1970, c. 734, § 1; L.1972, c. 702, § 1.)

Footnotes
1
Repealed.
McKinney's Penal Law § 215.50, NY PENAL § 215.50
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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McKinney's Consolidated Laws of New York Annotated
Vehicle and Traffic Law (Refs & Annos)
Chapter Seventy-One. Of the Consolidated Laws (Refs & Annos)
Title III. Safety Responsibility; Financial Security; Equipment; Inspection; Size and Weight; and Other
Provisions
Article 6. Motor Vehicle Financial Security Act (Refs & Annos)
McKinney's Vehicle and Traffic Law § 319
§ 319. Penalties
Effective: May 15, 2003
Currentness
1. Any owner of a motor vehicle registered in this state, or an unregistered motor vehicle, who shall operate such motor vehicle
or permit it to be operated in this state without having in full force and effect the financial security required by the provisions
of this chapter and any other person who shall operate in this state any motor vehicle registered in this state, or an unregistered
motor vehicle, with the knowledge that the owner thereof does not have in full force and effect such proof of financial security,
except a person who, at the time of operation of such motor vehicle, had in effect an operator's policy of liability insurance, as
defined in section three hundred eighteen, with respect to his operation of such vehicle shall be guilty of a traffic infraction and
upon conviction may be fined not less than one hundred fifty dollars or more than one thousand five hundred dollars or may be
imprisoned for not more than fifteen days or both. In addition to the penalties herein set forth, such person, upon conviction,
shall also become liable for payment to the department of the civil penalty provided in subdivision five of this section.
2. When the production of an insurance identification card is required by any provision of this chapter, no person shall produce
an insurance identification card which indicates insurance coverage which is not in effect. In any prosecution or proceeding
alleging a violation of this subdivision, it shall be an affirmative defense that the person so charged did not have knowledge
that the insurance indicated on such card was not in effect. A violation of this subdivision shall be a misdemeanor.
3. Every person who operates a vehicle registered in this state, or a vehicle required to be registered in this state, shall, when
required by the commissioner's regulations, produce an insurance identification card when requested by any peace officer, acting
pursuant to his special duties, police officer or magistrate. The failure to so produce such a card shall be presumptive evidence
that such person was operating the vehicle without having in effect financial security required by the provisions of this chapter.
4. Where the commissioner finds, other than by means of the receipt of a certificate of conviction, that a person has violated any
provision of subdivision one of this section, such person shall become liable for payment to the department of the civil penalty
provided in subdivision five of this section. However, the enforcement of such civil penalty, and of any revocation order based
upon such finding, shall be stayed at the request of the person against whom such civil penalty and revocation order has been
issued until after a hearing, provided such person was not both the operator and the owner of the motor vehicle which was being
operated without the required financial security being in effect. After such hearing, the stay of enforcement of the civil penalty
and revocation order shall be vacated unless it is found by a preponderance of the evidence that such person, (a) if he was the
operator and not the owner of the motor vehicle, had no knowledge that the financial security required for such motor vehicle
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was not in effect; or (b) if he was the owner and not the operator of the motor vehicle, that he did not permit, either expressly
or impliedly, the operation of such motor vehicle.
5. The civil penalty for a violation of subdivision one of this section shall be seven hundred fifty dollars.
Credits
(L.1959, c. 775. Amended L.1971, c. 1025, § 5; L.1973, c. 182, § 1; L.1980, c. 294, § 1; L.1980, c. 843, § 84; L.1989, c. 61,
§ 10; L.2003, c. 62, pt. C, § 11, eff. May 15, 2003.)
McKinney's Vehicle and Traffic Law § 319, NY VEH & TRAF § 319
Current through L.2021, chapters 1 to 49, 61 to 88. Some statute sections may be more current, see credits for details.
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70 N.Y.2d 133, 511 N.E.2d 71, 517 N.Y.S.2d 927
The People of the State of New York, Appellant,
v.
Bridget Alejandro, Also Known as
Bridget Rodriguez, Also Known as
Bridget Alejandro Morales, Respondent.
Court of Appeals of New York
142
Argued April 24, 1987;
decided June 11, 1987
CITE TITLE AS: People v Alejandro
SUMMARY
Appeal, by permission of an Associate Judge of the Court
of Appeals, from an order of the Appellate Term of the
Supreme Court in the Second Judicial Department, 9th and
10th Judicial Districts, entered April 22, 1986, which (1)
reversed, on the law, a judgment of the Suffolk County
District Court (William J. Kent, III, J.), rendered upon
a verdict convicting defendant of resisting arrest, and (2)
dismissed the information.
HEADNOTES
Crimes
Information
Failure of Information to Contain Nonhearsay Allegations
Establishing Prima Facie Case as Jurisdictional Defect-Defect Not Waived by Failure to Raise Issue until after Trial-Misdemeanor Information Charging Resisting Arrest which
Contains No Factual Allegations that Arrest was Authorized
(1) The failure of an information to contain nonhearsay
allegations establishing “if true, every element of the offense
charged and the defendant's commission thereof” (CPL
100.40 [1] [c]; 100.15 [3]) constitutes a jurisdictional defect
which was not waived by defendant's failure to raise the issue

until after completion of the trial. The reason for requiring the
additional showing of a prima facie case for an information
lies in the unique function that an information serves under
the statutory scheme established by the Criminal Procedure
Law. An information is often the instrument upon which the
defendant is prosecuted for a misdemeanor or a petty offense.
Unlike a felony complaint, an information is not followed by
a preliminary hearing and a Grand Jury proceeding. It was
this distinguishing characteristic of an information--its use as
the sole instrument upon which the defendant is prosecuted-which prompted the Legislature to require that an information
must contain nonhearsay factual allegations sufficient to
establish a prima facie case. In this insistence on a prima facie
case for informations, there clearly appears a vital legislative
concern that a defendant--who, under the Criminal Procedure
Law, can be prosecuted on the basis of an information alone-must have, at least, an assurance that the information contains
allegations establishing a legally sufficient case. Accordingly,
on an appeal from the judgment convicting defendant of
resisting arrest, the Appellate Term properly dismissed the
misdemeanor information which served as the basis for
the conviction, where the information set forth no factual
allegations which would establish, if true, that the police
officer was effecting an authorized arrest of defendant. The
information was insufficient on its face because it lacked the
necessary nonhearsay allegations required by CPL 100.40 (1)
(c) and 100.15 (3), and this omission constituted a *134
jurisdictional defect which was not waived by defendant's
failure to raise the issue until after completion of the trial.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Arrest, §§12-14; Indictments and Informations, §
57 et seq.; § 277 et seq.
Carmody-Wait 2d, Proceeding against a Body or Officer §
145:226.
CLS, CPL 100.15 (3); 100.40 (1) (c).
NY Jur 2d, Criminal Law, §§2163,2166-2169, 2174, 2194.
POINTS OF COUNSEL
Patrick Henry, District Attorney (Ronald E. Lipetz of
counsel), for appellant.
The information charging defendant with resisting arrest was
sufficient on its face. It was not defective because it failed
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to allege a factual basis for defendant's underlying arrest.
(People v Jackson, 46 NY2d 721;

People v Fitzgerald,

45 NY2d 574; People v Iannone, 45 NY2d 589;

People

v Mackey, 49 NY2d 274;
People v Cohen, 52 NY2d 584;
People v Harris, 117 AD2d 881; People v Ivory, 99 AD2d
154; People v Liccione, 63 AD2d 305; People v Baker, 133
Misc 2d 31; People v Lorenzo, 110 Misc 2d 410.)
Diarmuid White for respondent.
The information charging Bridget Alejandro with resisting
arrest was facially insufficient because it failed to allege
facts that would establish that the arrest was authorized,
an essential element of the crime, and this defect was
nonwaivable because jurisdictional. (
NY2d 927;

People v Hall, 48

People v Case, 42 NY2d 98;

v Peacock, 68 NY2d 675;
AD2d 876;

People

People v Harewood, 63

People v Dumas, 68 NY2d 729;

People v

Patterson, 39 NY2d 288;
People v Worley, 66 NY2d 523;
People v Miles, 64 NY2d 731.)
OPINION OF THE COURT
Hancock, Jr., J.

The jury acquitted defendant of reckless endangerment but
was unable to reach a verdict on the assault charge. Defendant
was convicted of resisting arrest. On her appeal, the Appellate
Term unanimously reversed the conviction, on the law alone,
and dismissed the information as jurisdictionally defective
“inasmuch as it failed to contain any non-hearsay evidentiary
allegation establishing that defendant had attempted to resist
an alleged authorized arrest.” The People appeal by leave of
an Associate Judge of this court. For reasons which follow, we
conclude that the information was properly dismissed and that
the order of the Appellate Term should, therefore, be affirmed.
I
This misdemeanor information for resisting arrest was
unquestionably insufficient on its face (CPL 100.40 [1]
[c]). The Penal Law defines resisting arrest as intentionally
preventing or attempting to prevent a police officer “from
effecting an authorized arrest” ( Penal Law § 205.30
[emphasis added]). It is an essential element of the crime of
resisting arrest that the arrest be authorized and, absent proof
that the arresting officer had a warrant or probable cause to
arrest defendant for commission of some offense, a conviction
cannot stand (

Defendant was charged with resisting arrest ( Penal Law
§ 205.30), tried before a jury and convicted on the basis
of a misdemeanor information which set forth no factual
allegations establishing that the police officer was effecting an
authorized arrest. The information was insufficient on its face
because it lacked the necessary nonhearsay allegations which
*135 would establish, “if true, every element of the offense
charged and the defendant's commission thereof” (CPL
100.40 [1] [c]; 100.15 [3]). We hold that this omission
constituted a jurisdictional defect which was not waived by
defendant's failure to raise the issue until after completion of
the trial.
The resisting arrest charge followed an altercation which
erupted when police stopped defendant's car in Brentwood,
New York, for alleged traffic violations. The police issued
defendant five traffic summonses and charged her in separate
informations with resisting arrest, reckless endangerment and
assault. Contrary to the mandate of CPL 100.40 (1) (c), the
factual part of the misdemeanor information for resisting
arrest contained no allegation supporting an essential element
of the charge: that the underlying arrest was authorized.
Nevertheless, defendant proceeded to trial without objection.

People v Peacock, 68 NY2d 675; People v

Carneglia, 63 AD2d 734;
People v Harewood, 63 AD2d
876). Thus, to comply with the statute, the factual part of the
information for resisting arrest must contain “[n]on-hearsay
allegations [which would] establish, if true” (CPL 100.40 [1]
[c]) that the underlying arrest was authorized. These essential
allegations are omitted from *136 the information here. The
factual portion pertains only to defendant's actions in resisting
the arrest. 1
II
Conceding the facial insufficiency of the information, the
significant question is whether the defect is jurisdictional.
We conclude that an information which fails to contain
nonhearsay allegations establishing “if true, every element
of the offense charged and the defendant's commission
thereof” (CPL 100.40 [1] [c]) is fatally defective. This
conclusion is compelled by the natural and obvious meaning
of CPL 100.40 (1) (c) and CPL 100.15 (3) which establish a
specific requirement applicable to informations beyond what
is required for the sufficiency of other accusatory instruments
and by the evident legislative purpose behind such special
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requirement, as revealed in an analysis of the pertinent
statutes and the relevant legislative history.
CPL 100.40, as it pertains to informations, provides:
“1. An information, or a count thereof, is sufficient on its face
when:
“(a) It substantially conforms to the requirements prescribed
in section 100.15; and
“(b) The allegations of the factual part of the information,
together with those of any supporting depositions which may
accompany it, provide reasonable cause to believe that the
defendant committed the offense charged in the accusatory
part of the information; and
“(c) Non-hearsay allegations of the factual part of the
information and/or of any supporting depositions establish, if
true, every element of the offense charged and the defendant's
commission thereof.”
CPL 100.40 (1) establishes three conditions for the facial
sufficiency of an information. The entire information must be
in substantial conformity with CPL 100.15 which prescribes
*137 the form and content for informations and for
misdemeanor and felony complaints. In addition, the factual
part must meet two conditions: (1) that the allegations provide
reasonable cause to believe that the defendant committed
the offense (subd [b]) and (2) that nonhearsay allegations
establish, if true, every element of the offense charged
(subd [c]). The “reasonable cause” requirement for a finding
of facial sufficiency (subd [b]) is applicable not only to
informations but to the other local criminal court accusatory
instruments, simplified informations (CPL 100.40 [2]) and
misdemeanor and felony complaints (CPL 100.40 [4]; 100.15
[3]; see, e.g.,
People v Dumas, 68 NY2d 729, 731,
holding that because a misdemeanor complaint alone may
permit issuance of an arrest warrant [ CPL 120.20 (1)]
“the requirement for factual allegations of an evidentiary
character establishing reasonable cause should be assessed
in that light”). The “prima facie case” requirement--that the
factual part establish every element of the offense charged
(subd [c])--applies, however, to informations alone.
The legislative purpose of establishing a special and more
stringent condition for a finding of facial sufficiency of an
information, evident in CPL 100.40 (1) (a), is reaffirmed in

CPL 100.15, which provides for the form and content of
informations as well as misdemeanor and felony complaints.
CPL 100.15 (3) prescribes that: “The factual part of such
instrument must contain a statement of the complainant
alleging facts of an evidentiary character supporting or
tending to support the charges. Where more than one offense
is charged, the factual part should consist of a single factual
account applicable to all the counts of the accusatory part.
The factual allegations may be based either upon personal
knowledge of the complainant or upon information and belief.
Nothing contained in this section, however, limits or affects
the requirement, prescribed in subdivision one of section
100.40, that in order for an information or a count thereof to
be sufficient on its face, every element of the offense charged
and the defendant's commission thereof must be supported
by non-hearsay allegations of such information and/or any
supporting depositions” (emphasis added).
The reason for requiring the additional showing of a prima
facie case for an information lies in the unique function that
an information serves under the statutory scheme established
by the Criminal Procedure Law. An information is often
the instrument upon which the defendant is prosecuted
for a *138 misdemeanor or a petty offense. Unlike a
felony complaint ( CPL 180.10), it is not followed by
a preliminary hearing and a Grand Jury proceeding. Thus,
the People need not, at any time prior to trial, present
actual evidence demonstrating a prima facie case, as with
an indictment following a felony complaint 2 (compare,
CPL 190.65 [1] [a], providing that an indictment must be
supported by “legally sufficient evidence” before the Grand
Jury to establish that the defendant committed the crime,
i.e., “competent evidence, which, if accepted as true, would
establish every element of the offense and the defendant's
commission of it” [

People v Pelchat, 62 NY2d 97, 105]).

Because an information must, for jurisdictional purposes,
contain nonhearsay factual allegations sufficient to establish
a prima facie case, a prosecutor's hearsay statements, set
forth in a bill of particulars, cannot supply necessary factual
allegations to cure a deficient information. By contrast, an
indictment, which presupposes that the Grand Jury, before
issuance of the indictment, has found that a prima facie case
exists ( CPL 190.65 [1] [a]) may, as a pleading, be corrected
by a bill of particulars. Thus, People v Iannone (45 NY2d
589), and similar cases, involving the correction of factual
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deficiencies in indictments cannot be applied to informations
and are not on point.
That it was this distinguishing characteristic of an
information--its use as the sole instrument upon which
the defendant could be prosecuted--which prompted the
Legislature to write in the special restrictions applicable
to informations found in CPL 100.40 (1) (c) and 100.15
(3) is confirmed by the legislative history leading to the
enactment of these sections as part of the Criminal Procedure
Law (L 1970, ch 996, § 1). The 1968 Report of the
Temporary Commission on the Revision of the Penal Law
and Criminal Code states: “Under the proposal, a 'felony
complaint' (the accusatory instrument which commences a
felony action in a local criminal court) need only demonstrate
'reasonable cause to believe that the defendant *139
committed the' felony in question (§ 50.35 [3b]). However,
an 'information' (charging a misdemeanor or petty offense)
must demonstrate both 'reasonable cause' and a 'legally
sufficient' or prima facie case (id. [1-b, c])--a much more
demanding standard. The rationale of this distinction is,
in part, that the felony complaint is not the instrument of
ultimate prosecution and must be followed by a grand jury
proceeding and an indictment based upon legally sufficient
grand jury evidence” (Introductory Comments, at xviii;
emphasis added). 3
Our conclusion that the showing of a prima facie case for
informations was intended to be of jurisdictional import is
supported also by the mandatory nature of the language in
CPL 100.15 (3) which underscores in unequivocal terms
that nothing contained in the section “limits or affects the
requirement [in CPL 100.40 (1) (c) that for facial sufficiency
of an information] every element of the offense charged and
the defendant's commission thereof must be supported by
non-hearsay allegations” (CPL 100.15 [3] [emphasis added];
see, McKinney's Cons Laws of NY, Book 1, Statutes § 94
[statutory language is generally construed according to its
natural and most obvious sense]; § 171 [mandatory provisions
of a statute are generally treated as essential and given
jurisdictional effect]). In this insistence on a prima facie
case for informations, there clearly appears a vital legislative
concern that a defendant--who, under the Criminal Procedure
Law, can be prosecuted on the basis of an information
alone--must have, at least, an assurance that the information
contains allegations establishing a legally sufficient case (see,
Bellacosa, Practice Commentaries, McKinney's Cons Laws
of NY, Book 11A, CPL 100.15, at 25; CPL 100.40, at 67).

Our holding that failure to comply with the “prima facie case”
requirement for facial sufficiency in CPL 100.40 (1) (c) and
100.15 (3) is a jurisdictional defect is in accord with our
decisions in
People v Hall (48 NY2d 927) and
People
v Case (42 NY2d 98). People v Miles (64 NY2d 731) is not
to the contrary. There, the claim of jurisdictional defect was
that the information failed to allege facts of an evidentiary
character under *140 the first sentence of CPL 100.15 (3),
not that it lacked the showing of a prima facie case required
by the last sentence of CPL 100.15 (3). The cases upon which
the People rely ( People v Cohen, 52 NY2d 584; People
v Jackson, 46 NY2d 721; People v Iannone, 45 NY2d 589,
supra;
People v Fitzgerald, 45 NY2d 574) deal with the
sufficiency of indictments and are, therefore, inapposite.
The order of the Appellate Term should be affirmed.
Bellacosa, J.
(Concurring).
I concur in the result and in the reasoning of the opinion by
Judge Hancock. I am also of the view that this result is a
small price to pay for upholding the logic of the statutory
framework. It supplies elemental fairness to defendants
prosecuted for less serious crimes, but crimes nevertheless,
which affect ordinary people and produce lifelong criminal
records.
In coming to this conclusion, I am not unmindful either of the
practicalities encountered in prosecuting the relatively greater
numbers of these relatively less serious crimes. Rather, that
is all the more reason for caution and special protections so
that such prosecutions do not become routinized or treated by
anyone as insignificant or unimportant.
Finally, there are balancing remedies more readily available
to the State than to the hapless defendants when the State fails
in its threshold procedural burden. The State can easily and
promptly amend or supersede and pursue a proper prosecution
on a jurisdictionally valid accusatory instrument (CPL 100.45
[2], [3]; 100.50 [1]).
Chief Judge Wachtler and Judges Simons, Kaye, Alexander,
Titone and Bellacosa concur with Judge Hancock, Jr; Judge
Bellacosa concurs in a separate opinion in which Chief Judge
Wachtler and Judge Kaye also concur.
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Order affirmed. *141

Copr. (C) 2021, Secretary of State, State of New York

Footnotes
1

2

3

The factual part of the information charging defendant with resisting arrest states: “The above-named
defendant intentionally prevented or attempted to prevent a peace officer or police officer from effecting an
authorized arrest of himself [sic] or another person. To wit: On 1/4/84 at approx. 1035 hrs. at Nimitz Ave.,
Brentwood, N.Y. Defendant did intentionally resist a lawful arrest of herself by pulling her arms away, kicking
your deponent with her high heels, slapping your deponent, attempting to bite same, putting her 1974 Pontiac
sedan into reverse while deponent was attempting to remove her from the vehicle, knocking your deponent
to the ground.”
In the case of a misdemeanor complaint, the defendant does not have the protection of a preliminary hearing
and Grand Jury action as with a felony complaint. However, the defendant is not required to enter a plea to
a misdemeanor complaint (CPL 170.65 [1]). Unless he specifically waives prosecution by information (CPL
170.65 [3]) the misdemeanor complaint must be replaced by an information which meets the requirement for
facial sufficiency (CPL 100.40 [1] [c]; 100.15 [3]; 170.35) and the defendant must be prosecuted thereon.
See also, Staff Comments to the December 1966 Tentative Draft of the Criminal Procedure Law prepared
by the Temporary Commission on Revision of the Penal Law and Criminal Code highlighting the proposed
change making “reasonable cause” alone sufficient for holding a defendant for action of the Grand Jury and
explaining why such relaxed requirement is not recommended for the sufficiency of an information (Staff
Comment, Tentative Draft, at 51).

End of Document
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Decided November 21, 2000
CITE TITLE AS: People v Casey
SUMMARY
Appeal, by permission of an Associate Judge of the Court of
Appeals, from so much of an order of the Appellate Term
of the Supreme Court in the Second Judicial Department,
entered June 16, 1999, as affirmed a judgment of the Nassau
County District Court (Denise L. Sher, J., at suppression
hearing; Claire I. Weinberg, J., at trial), rendered upon a
verdict convicting defendant of criminal contempt in the
second degree.
People v Casey, 181 Misc 2d 744, affirmed.
HEADNOTES
Crimes
Information
Non-hearsay Allegations--Misdemeanor Complaint--No
Waiver of Right to be Prosecuted on Information to be Implied
from Defendant's Silence
(1) In a prosecution for criminal contempt arising out
of defendant's alleged violation of a temporary order of
protection, the Appellate Term improperly concluded that
inasmuch as District Court information would have qualified
as a misdemeanor complaint, defendant, by waiving the
reading of his procedural rights and proceeding to trial,
also waived the right to be prosecuted by information. The

record suggests that defendant waived only a reading of
the information, not a reading of his procedural right to
be prosecuted by information. Thus, there is an insufficient
evidentiary basis for any finding of a knowing and intelligent
waiver of the right to be prosecuted upon an information.
Moreover, the accusatory instrument was denominated, and
purported to be, a misdemeanor information with a supporting
deposition, not a misdemeanor complaint. That the instrument
would have qualified as a misdemeanor complaint did not
make it one. Since the accusatory instrument here was in fact
a local criminal court information, and not a misdemeanor
complaint, the District Court would not have had the statutory
obligation to inform defendant that he may not be prosecuted
on a misdemeanor complaint unless he consents (see, CPL
170.10 [4] [d]). Therefore, no waiver of the right to be tried
upon a statutorily valid information can be implied from
defendant's silence and proceeding to trial.

Crimes
Information
Criminal Contempt--Violation of Order of Protection-Failure to Annex Order to Information--Sufficiency of
Factual Allegations
(2) In a prosecution for criminal contempt arising out
of defendant's alleged violation of a temporary order of
protection, the failure to annex the order to the information
does not require reversal of defendant's conviction. So long
as the factual allegations of an information give an accused
notice sufficient to prepare a defense and are adequately
detailed to prevent a defendant from being tried twice for
the same offense, they should be given a fair and not *355
overly restrictive reading. The complainant's supporting
deposition states clearly that a temporary order of protection
had been issued, prohibiting defendant from engaging in
harassing or criminal conduct against her; she also averred
that she personally observed specifically described conduct of
the defendant on the date of the alleged offense that violated
the order. The fair implication of these averments established
her firsthand knowledge that the order had been granted, was
in effect and was violated by defendant's harassing or criminal
conduct on the date of the offense. Any challenge to those
allegations, including whether the order was in effect on the
date of the contumacious conduct, was a matter to be raised
as an evidentiary defense to the contempt charge, not by
insistence that the information was jurisdictionally defective.
Defendant's failure to raise an issue before the trial court as

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

1

People v Casey, 95 N.Y.2d 354 (2000)
740 N.E.2d 233, 717 N.Y.S.2d 88, 2000 N.Y. Slip Op. 10302

to whether the order was in effect when the offense allegedly
occurred precludes its consideration.

Crimes
Information
Criminal Contempt--Sufficiency of Factual Allegations-Non-hearsay Requirement
(3) In a prosecution for criminal contempt in which defendant,
who allegedly violated a temporary order of protection,
asserts that the criminal court information is jurisdictionally
defective under CPL 100.40 (1) (c) in that it failed to set forth
any non-hearsay allegation of defendant's knowledge of the
order, the issue of whether the allegation of an element of an
offense is hearsay is to be determined on a facial reading of
the accusatory instrument, and a non-hearsay requirement is
met so long as the allegation would be admissible under some
hearsay rule exception. In establishing defendant's knowledge
of the existence of the order, a police officer's allegation
that defendant was served with the order of protection was
admissible under at least two hearsay rule exceptions. First,
the complainant had shown him a certified copy of the order,
containing defendant's signed acknowledgment of receipt of
service, which the clerk of the court was required to effect.
That certified copy of the order would have been admissible
to prove service on defendant under the statutory or commonlaw public documents exception to the hearsay rule. Also,
defendant admitted to the detective that he had been served
with the order. That, too, provided a hearsay rule exception
for the admissibility of the allegation of service of the order
on defendant.

Crimes
Information
Hearsay Pleading Violation--Waivable Non-jurisdictional
Defect
(4) A hearsay pleading violation of CPL 100.40 (1) (c) is a
waivable, non-jurisdictional defect. Longstanding case law
held that any hearsay defect was waived by a failure to
raise the issue in a pretrial motion. There is no evidence of
any legislative purpose to change and make more restrictive
the criminal pleading requirements established by judicial
precedent. Moreover, deeming hearsay allegation defects
in local criminal court informations jurisdictional and non-

waivable would be inconsistent with the general principles
governing the narrow instances where there has been a
departure from the requirement that errors in criminal
proceedings have to be preserved at the trial court in order to
be reviewable as an issue of law.

Crimes
Information
Hearsay Pleading Violation--Waivable Non-jurisdictional
Defect--Case Law
(5) A hearsay pleading violation of CPL 100.40 (1) (c) is a
waivable, non-jurisdictional defect. Longstanding case law
held that any hearsay defect was waived by a failure to
raise the issue in a pretrial motion. A failure to allege an
element of the crime in an information was deemed a nonwaivable *356 jurisdictional defect that was reviewable
on appeal even in the absence of a timely objection.
Criminal informations had to be based upon non-hearsay
factual allegations in order to be legally sufficient. Hearsay
allegations were considered akin to defects in form, and were
therefore waived absent challenge before trial. An informant
could satisfy the non-hearsay requirement by an allegation
admissible under a hearsay rule exception.

Crimes
Information
Hearsay Pleading Violation--Waivable Non-jurisdictional
Defect--Statutory Requirements
(6) A hearsay pleading violation of CPL 100.40 (1) (c)
is a waivable, non-jurisdictional defect. Longstanding case
law held that any hearsay defect was waived by a failure
to raise the issue in a pretrial motion, and nothing in the
language or legislative history of the statute evinces a purpose
to tighten the criminal pleading rules established by earlier
precedent. To the contrary, other provisions show an intent
to relax the pleading requirements of prior statutory and
decisional law. The statutory validation of the use of hearsaybased accusatory instruments in other contexts negates any
inference of a legislative intent, in enacting section 100.40
(1) (c), to overrule earlier decisions that hearsay objections
to a criminal information were not jurisdictional, but waived
absent preservation before trial.
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Crimes
Information
Hearsay Pleading Violation--Waivable Non-jurisdictional
Defect--No Implication of Fundamental Rights--Curability
(7) A hearsay pleading violation of CPL 100.40 (1) (c)
is a waivable, non-jurisdictional defect. The inclusion of
hearsay allegations in a local court information cannot
deprive the tribunal of subject matter jurisdiction. Pleading
deficiencies cannot be jurisdictional because a court must
both have and exercise subject matter jurisdiction in order
even to rule on the sufficiency of a pleading. Nor is
a hearsay pleading violation of section 100.40 (1) (c) a
change of the mode of proceeding so extensive that it
should be non-waivable and reviewable without preservation.
Pleading errors involving omission of elements of the charged
crime are fundamental. They impair a defendant's basic
rights to fair notice sufficient to enable preparation of a
defense and to prevent double jeopardy. Hearsay pleading
defects do not implicate any of those basic rights of an
accused. It is noteworthy that the Criminal Procedure Law
mandates permissible amendment over dismissal of a legally
insufficient information. Moreover, case law has emphasized
the importance of the curability of a particular procedural
defect as a factor weighing in favor of requiring preservation.
Accordingly, hearsay pleading defects in the factual portion of
a local criminal court information must be preserved in order
to be reviewable as a matter of law on appeal.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Contempt, §§ 130, 133, 175, 176; Indictments and
Informations, §§ 82, 88, 90, 91.
Carmody-Wait 2d, Contempt Proceedings §§ 140:29, 140:30,
140:37, 140:38; Criminal Procedure §§ 172:795, 172:800,
172:805, 172:806, 172:809, 172:813, 172:817, 172:825.
McKinney's, CPL 100.40 (1) (c); 170.10 (4) (d). *357
NY Jur 2d, Criminal Law, §§ 885, 886, 891, 894, 897, 899,
900, 913, 917, 920, 936, 937, 4773, 4781, 4786.
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See ALR Index under Contempt; Indictments and
Informations.

POINTS OF COUNSEL
Legal Aid Society of Nassau County, Hempstead (Tammy
Feman, Matthew Muraskin and Kent V. Moston of counsel),
for appellant.
I. Appellant could not have waived prosecution by a
jurisdictionally sufficient information containing the requisite
order and knowledge elements of criminal contempt; the
order of protection was void on its face. (

People v Connor,

63 NY2d 11; People v McGuire, 5 NY2d 523;
Alejandro, 70 NY2d 133;

People v Hall, 48 NY2d 927;

People v Dumas, 68 NY2d 729;
NY2d 429;

People v

People v Weinberg, 34

People v Scott, 3 NY2d 148;

People v Ford,

62 NY2d 275;
People v Case, 42 NY2d 98;
People v
Harper, 37 NY2d 96.) II. The hearing court erred in ruling that
statements obtained in violation of appellant's right to counsel
were admissible at trial. (
218;

People v Samuels, 49 NY2d

Massiah v United States, 377 US 201;

Cohen, 90 NY2d 632;

People v

United States v Arnold, 106 F3d

37;
People v Cunningham, 49 NY2d 203;
Michigan v
Jackson, 475 US 625; People v Grant, 91 NY2d 989; People
v Ermo, 47 NY2d 863;

People v Townes, 41 NY2d 97;

Brewer v Williams, 430 US 387.)
Denis Dillon, District Attorney of Nassau County, Mineola
(Lawrence J. Schwarz, Peter A. Weinstein and Robert A.
Schwartz of counsel), for respondent.
I. Defendant impliedly waived his right to be prosecuted
by information and the accusatory instrument charging him
with second degree criminal contempt was jurisdictionally
sufficient. (

People v McCowan, 85 NY2d 985;

of Edward B., 80 NY2d 458;
133;

People v Alejandro, 70 NY2d

People v Connor, 63 NY2d 11;

People v Spotford,

85 NY2d 593; People v Brown, 90 NY2d 872;
McNamara, 78 NY2d 626;

Matter

People v

People v Chipp, 75 NY2d 327;

People v Allen, 92 NY2d 378.) II. Defendant's statement
to Detective Daniel incriminating himself with regard to the
criminal contempt charge was not obtained in violation of
defendant's right to counsel. (People v Steward, 88 NY2d 496;
People v Bing, 76 NY2d 331;
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NY2d 322;
People v Townes, 41 NY2d 97;
People v
Cohen, 90 NY2d 632; People v Ermo, 47 NY2d 863; People
v Grant, 91 NY2d 989;

People v *358 Vella, 21 NY2d

249; People v Carl, 46 NY2d 806;
AD2d 267.)

People v Marin, 215

OPINION OF THE COURT
Levine, J.
Defendant appeals, leave having been granted by a Judge
of this Court, from the portion of an order of the Appellate
Term affirming his conviction of the misdemeanor crime
of criminal contempt in the second degree. Defendant was
convicted of violating a Temporary Order of Protection issued
by the Nassau County District Court on August 15, 1996.
The order was made in connection with a harassment charge
filed against defendant; that charge was still pending when the
contempt allegedly occurred during the evening of December
2, 1996.
A Nassau County Police Department detective was assigned
to investigate the complainant's report of the violation of
the Temporary Order of Protection. The evidence at both
the suppression hearing and the trial was that the detective
initially verified the existence of the order from police
department records. He then interviewed the complainant, at
which time she showed him a certified copy of the order.
The detective took a signed deposition from the complainant
and left word at defendant's residence to call him at police
headquarters. When defendant called, the detective had him
verify that he was the person served in court with the order.
They agreed that defendant would surrender on December
9 rather than be arrested that evening. When defendant
appeared at headquarters, he was advised of his Miranda
rights and questioned concerning his conduct during the
evening of December 2. He gave oral and written statements
impliedly admitting the acts alleged to have violated the order.
Defendant's motion to suppress his statements to the
police was denied. Thereafter, a jury convicted him of,
among other things, criminal contempt. The Appellate
Term affirmed the criminal contempt conviction, rejecting
defendant's arguments that the District Court information was
jurisdictionally defective and that his statements to the police
were inadmissible (181 Misc 2d 744).
I

Defendant's primary point, raised for the first time before
the Appellate Term, is that the District Court information
charging him with criminal contempt was jurisdictionally
*359 defective in three respects: (1) the Temporary Order
of Protection was not attached to the information, and the
accusatory instrument did not otherwise allege that the order
was in effect on the date the contempt was committed; (2)
the Temporary Order of Protection itself was, by its terms,
not in effect on that date; and (3) the information did not
contain non-hearsay allegations of defendant's knowledge
of the order. The Appellate Term held that the failure to
annex the Temporary Order of Protection to the information
“render[ed] it defective as an information because of its
hearsay nature” (181 Misc 2d, at 745 [emphasis supplied]).
Nevertheless, the court held that since the instrument would
have “qualifie[d] as a misdemeanor complaint,” defendant, by
waiving the reading of his procedural rights and proceeding
to trial, also waived the right to be prosecuted by information
(id., at 745 [citing

People v Connor, 63 NY2d 11]; see,

CPL 170.10 [4] [d]).
(1) While we hold that defendant's challenge to the
information does not warrant reversal, we cannot agree
with the Appellate Term's rationale for that result. The
record suggests that defendant waived only a reading of
the information (previously furnished to his attorney), not
a reading of his procedural right to be prosecuted by
information. Thus, there is an insufficient evidentiary basis
for any finding of a knowing and intelligent (albeit implied)
waiver of the right to be prosecuted upon an information
(see,
People v Weinberg, 34 NY2d 429, 431; cf., People v
Connor, supra).
Moreover, as the Appellate Term acknowledged, the
accusatory instrument here was denominated, and purported
to be, a misdemeanor information with a supporting
deposition, not a misdemeanor complaint. That the instrument
would have qualified as a misdemeanor complaint did not
make it one. Since the accusatory instrument here was in fact
a local criminal court information, and not a misdemeanor
complaint, the District Court would not have had the
statutory obligation to inform defendant that he “may not
be prosecuted [on a misdemeanor complaint] ... unless he
consents” ( CPL 170.10 [4] [d]). Therefore, in contrast to
People v Connor, no waiver of the right to be tried upon a
statutorily valid information can be implied from defendant's
silence and proceeding to trial.
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(2) Nonetheless, defendant's contentions regarding the
defectiveness of the information do not require reversal.
Although annexing the Temporary Order of Protection to
the information would have been the far better practice,
and would have largely obviated defendant's procedural
challenge here, *360 the failure to annex it does not require
reversal under the particular circumstances of this case. The
procedural requirements for the factual portion of a local
criminal court information are, simply: that it state “facts of
an evidentiary character supporting or tending to support the
charges” (CPL 100.15 [3]; see, CPL 100.40 [1] [a]); that the
“allegations of the factual part ... together with those of any
supporting depositions ... provide reasonable cause to believe
that the defendant committed the offense charged” (CPL
100.40 [1] [b]); and that the “[n]on-hearsay allegations [of
the information and supporting depositions] establish, if true,
every element of the offense charged and the defendant's
commission thereof” (CPL 100.40 [1] [c]; see, CPL 100.15
[3]).

Defendant's failure to raise an issue before the District
Court as to whether the order was in effect when the
offense allegedly occurred thus precludes its consideration
here. *361

So long as the factual allegations of an information give
an accused notice sufficient to prepare a defense and are
adequately detailed to prevent a defendant from being tried
twice for the same offense, they should be given a fair and
not overly restrictive or technical reading (see, People v
Jacoby, 304 NY 33, 38-40; People v Knapp, 152 Misc 368,
370, affd 242 App Div 811; People v Shea, 68 Misc 2d

Moreover, a non-hearsay requirement is met so long as the
allegation would be admissible under some hearsay rule
exception (see, Marks et al., New York Pretrial Criminal
Procedure § 3.7, at 109 [7 West's NY Prac Series 1996]; see
also, People v Belcher, 302 NY 529, 534-535).

271, 272; see also,
People v Allen, 92 NY2d 378, 385;
People v Miles, 64 NY2d 731, 732-733). As to defendant's
objection that, without attachment of the Temporary Order of
Protection, the accusatory instrument here failed to include
any non-hearsay allegation that the Temporary Order of
Protection was outstanding and in effect on the December
2 date of the alleged offense, the complainant's supporting
deposition states clearly and succinctly that a Temporary
Order of Protection had been issued, prohibiting defendant
from engaging in harassing or criminal conduct against her.
She also averred that she personally observed specifically
described conduct of the defendant on December 2 that
violated the order. At the very least, the fair implication
of these averments established her firsthand knowledge
that the order had been granted, was in effect and was
violated by defendant's harassing or criminal conduct on
the date of the offense. Any challenge to those allegations,
including whether the order was in effect on the date
of the contumacious conduct, was a matter to be raised
as an evidentiary defense to the contempt charge, not by
insistence that this information was jurisdictionally defective
without annexation of the order to that accusatory instrument.

II
(3) Defendant's final objection to the sufficiency of the
information is that it is jurisdictionally defective under
CPL 100.40 (1) (c) in failing to set forth any non-hearsay
allegation of defendant's knowledge of the Temporary Order
of Protection. Whether the allegation of an element of an
offense is hearsay, rendering the information defective, is
to be determined on a facial reading of the accusatory
instrument (see,
Matter of Edward B., 80 NY2d 458,
462-464 [construing Family Ct Act § 311.2 (3), the virtually
identical juvenile delinquency counterpart to CPL 100.40 (1)
(c)] [citing Preiser, Practice Commentaries, McKinney's Cons
Laws of NY, Book 11A, CPL 100.40, at 255]).

Here, the detective averred in the factual portion of the
information that he was “advised by the complainant” that
defendant had violated the Temporary Order of Protection,
and specifically described the conduct constituting the
offense, referring to the complainant's supporting deposition.
The information then alleges “[t]he defendant was advised
and served a copy of the Order of Protection in court
on 8-15-96.” It is not clear from a facial examination
of the information whether that allegation relating to
defendant's knowledge of the order was based only upon the
complainant's advice (she did not aver this in the supporting
deposition, however), or whether it was based upon the
detective's direct knowledge or some exception to the hearsay
rule, either of which would have satisfied CPL 100.40 (1)
(c). Thus, because it cannot be determined upon the face of
the information whether the pleading is in compliance with
CPL 100.40 (1) (c), the information is subject to a motion to
dismiss (see, Matter of Rodney J., 83 NY2d 503, 507). Had
the motion been made, however, we know from the record of
the suppression hearing and trial that the defect was readily
curable.
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The detective's allegation that defendant was served with the
order of protection was admissible under at least two hearsay
rule exceptions. First, the complainant had shown him a
certified copy of the order, containing defendant's signed
acknowledgment of receipt of service, which the clerk of the
*362 court was required to effect (see,
CPL 530.13 [6]).
That certified copy of the order would have been admissible
to prove service on defendant under the statutory or commonlaw public documents (or official entry) exception to the
hearsay rule (see, CPL 60.10; CPLR 4520; Broun v Equitable
Life Assur. Socy., 69 NY2d 675;
People v Nisonoff, 293
NY 597, 602; Prince, Richardson on Evidence § 8-1101, at
688-690 [Farrell 11th ed]; Fisch, New York Evidence § 953,
at 549-552 [2d ed]). Also, defendant admitted to the detective,
in their initial conversation over the telephone, that he had
been served with the order. That, too, provided a hearsay rule
exception for the admissibility of the allegation of service of
the order on defendant (see, Prince, Richardson on Evidence
§§ 8-202, 8-204, at 510-511 [Farrell 11th ed]).
The issue thus comes down to whether defendant's failure to
raise the absence of an unequivocal non-hearsay allegation
of defendant's physical receipt of the Temporary Order of
Protection by a timely pretrial motion precludes consideration
of that defect for the first time on appeal. This in turn requires
us to revisit our decision in
People v Alejandro (70 NY2d
133). Defendant urges that Alejandro requires reversal here
despite the absence of pretrial objection to any pleading
deficiency. Defendant points out that in Alejandro we did not
differentiate for “jurisdictional” purposes between the two
“prima facie” requirements of CPL 100.40 (1) (c)--that first,
there must be factual allegations establishing every element
of the offense and second, those allegations must be “nonhearsay” (see,

id., 70 NY2d, at 137).

The Alejandro case itself, however, actually involved a
failure to satisfy the first requirement of CPL 100.40 (1)
(c), in that there was a total absence of pleading of one
of the elements of the crime of Resisting Arrest, i.e., that
the defendant had resisted an “authorized” arrest (

Penal

Law § 205.30 [emphasis supplied];
People v Alejandro,
supra, at 135-136). Therefore, Alejandro's suggestion that the
second, non-hearsay requirement of CPL 100.40 (1) (c) was
“jurisdictional” and, thus, non-waivable and reviewable on
appeal without preservation was not essential to the Court's
holding.

III
(4) Now squarely confronted with the issue whether a hearsay
pleading violation of CPL 100.40 (1) (c) is jurisdictional and
non-waivable, we conclude that it is not. That conclusion
is based on three grounds. First, such a holding would
be at *363 variance with our settled pre-CPL accusatory
instrument jurisprudence. Pre-CPL case law also required
non-hearsay criminal pleadings but any hearsay defect was
waived by a failure to raise the issue in a pre-trial motion.
Second, there is no evidence of any legislative purpose--in
enacting the pleading provisions of the Criminal Procedure
Law in general, or specifically in enacting CPL 100.40
(1) (c)--to change and make more restrictive the criminal
pleading requirements established in our earlier decisions.
Actually, the opposite purpose is evident. Third, deeming
hearsay allegation defects in local criminal court informations
jurisdictional and non-waivable would be inconsistent with
the general principles governing the narrow instances where
this Court has departed from the requirement that errors in
criminal proceedings have to be preserved at the trial court in
order to be reviewable as an issue of law.
A.
Well before enactment of the Criminal Procedure Law, this
Court had incrementally developed a clear set of rules
governing both criminal pleading requirements and whether
violation of those requirements required preservation.
We earlier held that “a fundamental ... basic principle of
justice and fair dealing” (People v Zambounis, 251 NY 94, 97)
requires that an accusatory instrument factually describe the
elements of the crime and the particular acts of the defendant
constituting its commission. That was deemed necessary to
give an accused fair notice and prevent double jeopardy
(see, id., at 96). We also determined that this requirement,
of constitutional dimension, is not waivable (see,
People
v Scott, 3 NY2d 148, 152 [“However, objections to the
jurisdiction of the court are not waived, nor is the objection
that the information does not state a crime”] [emphasis
supplied]).
Additionally, well before the enactment of the Criminal
Procedure Law, this Court developed rules that criminal
informations should be based upon non-hearsay allegations,
just as now required under CPL 100.40 (1) (c) (see, People
v Bertram, 302 NY 526 [when the information forms basis
for a warrant of arrest];

People v James, 4 NY2d 482
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[also when the information is used solely as a pleading];
see also, People v Jacoby, 304 NY 33, supra; People
v Brous, 296 NY 1028). We did so for the very same
reasons expressed in People v Alejandro (supra, 70 NY2d,
at 139), that is, to protect a defendant “against groundless
criminal proceedings” by providing “reasonable guarantees
against baseless prosecutions not predicated on probable
cause” (

People v James, supra, at 485-486). *364

Of greatest relevance to the present case, however, is that
we had repeatedly held that a hearsay objection had to
be preserved by timely pretrial motion or it was waived,
likening the matter more to a defect in form than fundamental
substance. Thus, in People v Scott, in which, as discussed
above, the Court noted that an objection that the information
did not state a crime was not waivable (see,
People v
Scott, supra, 3 NY2d, at 152 [citing, e.g., People v Koffroth, 2
NY2d 807]), the Court also stated the “well settled” rule that
a defendant, by pleading guilty, waives any “objection to the
form of the information, or where it is based on information
and belief without disclosing the source thereof” ( People
v Scott, supra, at 152; see also, People v Jacoby, supra, 304
NY, at 39 [discussing People v Brous, supra]).
This Court's decision in People v Belcher (302 NY 529,
supra) made an important contribution to our pre-CPL
accusatory instrument jurisprudence. In Belcher, a drunken
driving case, we held that the non-hearsay allegation
requirement would be met if the allegation itself would be
admissible at trial under an exception to the hearsay rule
(there, the intoxicated defendant's admission to operating his
vehicle) (see, id., at 535).
(5) To summarize, our pre-CPL accusatory instrument
jurisprudence was settled in several respects. First, a failure to
allege an element of the crime in an information was deemed
a non-waivable jurisdictional defect that was reviewable on
appeal even in the absence of a timely objection. Second,
criminal informations had to be based upon non-hearsay
factual allegations in order to be legally sufficient. Third,
hearsay allegations were considered akin to defects in
form, and were therefore waived absent challenge before
trial. Finally, an informant could satisfy the non-hearsay
requirement by an allegation admissible under a hearsay rule
exception.
B.

(6) Nothing in the language or legislative history of CPL
100.40 (1) (c) evinces a purpose to tighten the criminal
pleading rules of our earlier decisions. To the contrary, other
provisions show an intent to relax the pleading requirements
of prior statutory and decisional law (see,
CPL 120.20
[1] [permitting a misdemeanor complaint, which may include
hearsay, to serve not only as the basis for initiating a
criminal action, but also for issuance of an arrest warrant];
People v Dumas, 68 NY2d 729, 731). In this sense, the
CPL loosened the prior case *365 law's requirement for
non-hearsay allegations in an information used to secure
issuance of an arrest warrant (see, e.g., People v Bertram,
supra) in favor of the less stringent constitutional standard
of “reasonable cause” to believe the defendant committed
the offense (see, People v Dumas, supra; Preiser, Practice
Commentaries, McKinney's Cons Laws of NY, Book 11A,
CPL 100.10, at 218; see also, CPL 70.10 [2] [“ 'Reasonable
cause to believe that a person has committed an offense' ...
may include or consist of hearsay”]). Additionally, under the
Criminal Procedure Law, a criminal defendant is permitted
to waive the right to be tried on a non-hearsay accusatory
instrument (see, CPL 170.65 [3] [“A defendant who has
been arraigned upon a misdemeanor complaint may waive
prosecution by information and consent to be prosecuted upon
the misdemeanor complaint”] [emphasis supplied];
170.10 [4] [d]).

CPL

The statutory validation of the use of hearsay-based
accusatory instruments in such important respects negates any
inference of a legislative intent, in enacting CPL 100.40 (1)
(c), to overrule our earlier decisions that hearsay objections
to a criminal information were not jurisdictional, but waived
absent preservation before trial.
C.
A holding that hearsay allegation violations of CPL 100.40
(1) (c) are jurisdictional and non-waivable would also
contravene the principles underlying the narrow exceptions
to the preservation rule created by our precedents. As early
as 1858 in

Cancemi v People (18 NY 128), and 1887

in
People v Bradner (107 NY 1), we identified the
categories of procedural defects in criminal cases that were
non-waivable and, thus, reviewable as an error of law without
preservation at the trial level. They were the instances where
the court lacked “jurisdiction of the subject matter; and
where such jurisdiction exists, a change ... of the mode of
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proceeding ... so extensive as to convert the case from a
judicial proceeding into a mere arbitration” (Cancemi, at
136 [emphasis supplied]). Bradner described the types of
procedural defects not requiring preservation to include those
where “the court had no jurisdiction, or that the constitutional
method of trial by jury was disregarded ... or some other defect
in the proceedings, which could not be waived or cured and
is fundamental” ( Bradner, supra, 107 NY, at 4 [emphasis
supplied] [citation omitted]).
(7) The inclusion of hearsay allegations in a local
court information cannot deprive the tribunal of subject
matter jurisdiction. *366 Pleading deficiencies cannot be
jurisdictional because a court must both have and exercise
subject matter jurisdiction in order even to rule on the
sufficiency of a pleading (see, Thrasher v United States Liab.
Ins. Co., 19 NY2d 159, 166 [“plaintiffs' failure to plead and
prove that notice of entry of judgment had been served on
(the necessary parties) did not affect the Supreme Court's
competence to entertain the suit. The plaintiffs' failure to do
so only affected the (court's) power to render a judgment on
the merits ... because they failed to state a cause of action”]
[emphasis in the original]). As the United States Supreme
Court explained:

They impair a defendant's basic rights to fair notice sufficient
to enable preparation of a defense and to prevent double
jeopardy. Hearsay pleading defects do not implicate any of
those basic rights of an accused. Indeed, as earlier discussed,
both statutory and decisional law have recognized that a
criminal prosecution can validly proceed on a hearsay-based
accusatory instrument. We have even held that the statutory
right to be prosecuted on a non-hearsay accusatory instrument
can be waived by implication (see,
NY2d 11, supra). *367

People v Connor, 63

Also noteworthy is the Criminal Procedure Law's provision
mandating permissible amendment over dismissal of a
legally insufficient information (see, CPL 170.35 [1] [a]
[an information “not sufficient on its face pursuant to the
requirements of section 100.40 ... may not be dismissed as
defective, but must instead be amended, where the defect ...
is of a kind that may be cured by amendment and where
the people move to so amend”] [emphasis supplied]). This
also militates against treating a hearsay allegation defect in
an information as non-waivable. From its inception to this
day, our mode of proceedings error case law has emphasized
the importance of the curability of a particular procedural
defect as a factor weighing in favor of requiring preservation

“Jurisdiction, therefore, is not defeated as respondents seem
to contend, by the possibility that the averments might fail
to state a cause of action on which petitioners could actually
recover. For it is well settled that the failure to state a proper
cause of action calls for a judgment on the merits and not for

(see, People v Bradner, supra;
People v Gray, 86 NY2d
10, 20-21). Contrastingly, a legally insufficient juvenile
delinquency petition under Family Court Act § 311.2 (3),
the counterpart to CPL 100.40 (1) (c), cannot be cured by
amendment (see, Family Ct Act § 311.5 [2] [b]). Thus,
we have held that hearsay pleading defects in delinquency

a dismissal for want of jurisdiction” (
678, 682).

petitions need not be preserved (see,

Bell v Hood, 327 US

Nor is a hearsay pleading violation of CPL 100.40 (1) (c)
“a change ... of the mode of proceeding ... so extensive”
that it should be non-waivable and reviewable without
preservation ( Cancemi, supra, at 136). From the inception
of our case law on this subject, the failure to preserve
has been excused for only the most fundamental procedural
irregularities. As we reiterated in a recent exposition of our
mode of proceedings error doctrine, it is only “where 'the error
complained of goes to the essential validity of the proceedings
conducted below' such that 'the entire trial is irreparably
tainted,' [that] it need not be preserved to present a question of
law reviewable by this Court” (People v Agramonte, 87 NY2d
765, 770 [quoting
People v Patterson, 39 NY2d 288,
295-296] [emphasis supplied]). Pleading errors involving
omission of elements of the charged crime are fundamental.

Matter of Rodney

J., 83 NY2d 503, supra;
Matter of Detrece H., 78 NY2d
107). This distinction in curability further justifies differential
treatment of local criminal court informations for preservation
purposes.
Conclusion
For all of the foregoing reasons, we conclude that hearsay
pleading defects in the factual portion of a local criminal court
information must be preserved in order to be reviewable as a
matter of law on appeal. Because defendant failed to interpose
a timely objection or motion before the trial court which
addressed the hearsay defect in the misdemeanor information
in this case, we are precluded from considering it. Defendant's
remaining argument for reversal is without merit.
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Accordingly, the order of the Appellate Term, insofar as
appealed from, should be affirmed.

Order, insofar as appealed from, affirmed. *766
Copr. (C) 2021, Secretary of State, State of New York

Chief Judge Kaye and Judges Smith, Ciparick, Wesley and
Rosenblatt concur.
End of Document
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CITE TITLE AS: People v Dumay
SUMMARY
Appeal, by permission of an Associate Judge of the Court of
Appeals, from an order of the Appellate Term of the Supreme
Court in the Second Judicial Department, Second, Eleventh
and Thirteenth Judicial Districts, entered September 13, 2012.
The Appellate Term affirmed a judgment of the Criminal
Court of the City of New York, Kings County (Shari Ruth
Michels, J.), which had convicted defendant, upon his plea
of guilty, of obstructing governmental administration in the
second degree.
People v Dumay, 36 Misc 3d 159(A), 2012 NY Slip Op
51809(U), affirmed.
HEADNOTES
Crimes
Accusatory Instrument
Waiver of Right to Prosecution by Misdemeanor Information
(1) Defendant waived his right to prosecution by information
when, in response to the court's question of whether
defendant waived prosecution by information during his
plea allocution for the crime of obstructing governmental
administration, his counsel replied, “So waive.” A defendant

may knowingly and intelligently waive prosecution by
misdemeanor information, as demonstrated by an affirmative
act. Defense counsel's statement communicated, in no
uncertain terms, defendant's choice to waive his right.
Although the People charged and arraigned defendant by
information, a defendant's knowing and voluntary waiver is
valid regardless of whether the criminal action commences
by information or complaint. CPL 170.65 specifically allows
a defendant to waive prosecution by information, which
necessarily entails forgoing the statutory protections required
of an information and submitting to prosecution by complaint.
Accordingly, the accusatory instrument was subject to the
legal standards applicable to a misdemeanor complaint, rather
than a misdemeanor information.

Crimes
Obstructing Governmental Administration
Sufficiency of Accusatory Instrument—Intent
(2) The accusatory instrument charging defendant with
obstructing governmental administration in the second degree
(Penal Law § 195.05), which stated that defendant committed
the crime when he slammed the trunk of a police officer's
patrol vehicle with his open hand and prevented the officer
from patrolling the neighborhood by standing behind the
police car, provided enough facts to support the intent
element of the crime under the applicable standard required
of misdemeanor complaints. A misdemeanor complaint's
factual allegations must establish reasonable cause to believe
that the defendant committed the charged offense. While a
bare assertion that defendant was merely standing behind
the police vehicle would be insufficient to establish *519
reasonable cause to believe he was intending to prevent
the officer from patrolling the neighborhood, the accusatory
instrument asserted more. The fact that defendant struck a
“radio mounted patrol vehicle”—i.e., a marked police car—
showed his awareness that the vehicle was used for official
governmental business. He intentionally struck the vehicle
with that awareness. Further, the allegation that defendant was
“standing behind” the police vehicle indicated that defendant
intentionally stood stationary behind the car and did not
merely walk past it or innocently cross between it and other
parked cars. The accusatory instrument did not need to
specifically state that defendant knew the officer was trying
to patrol the neighborhood. Intent may be inferred from the
act itself, and a reasonable person could infer from the facts
alleged that defendant struck the vehicle's trunk and blocked
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its backward movements in order to stop the officer from
backing up.

those events, and that information was sufficient to prevent
defendant from facing double jeopardy on the same charges.

Crimes
Obstructing Governmental Administration
Sufficiency of Accusatory Instrument—Obstruction Element

RESEARCH REFERENCES
Am Jur 2d, Indictments and Informations §§ 13–16, 292, 293;
Am Jur 2d, Obstructing Justice §§ 74, 79, 81.

(3) The accusatory instrument charging defendant with
obstructing governmental administration in the second degree
(Penal Law § 195.05), which stated that defendant committed
the crime when he slammed the trunk of a police officer's
patrol vehicle with his open hand and prevented the officer
from patrolling the neighborhood by standing behind the
police car, provided enough facts to support the obstruction
element of the crime under the applicable standard required of
misdemeanor complaints. A misdemeanor complaint's factual
allegations must establish reasonable cause to believe that
the defendant committed the charged offense. It was not
necessary for the accusatory instrument to make clear that
the vehicle's only possible egress was to back up. Such a
requirement would necessitate that the accusatory instrument
negate every possible way by which the police officer could
have moved the vehicle in order to patrol. The CPL only
requires the People to show reasonable cause to believe that
the defendant committed the crime charged, not allege facts
sufficient for conviction after trial.

Carmody-Wait 2d, Commencing the Prosecution; Grand Jury
§§ 178:70, 178:71.

Crimes
Obstructing Governmental Administration
Sufficiency of Complaint

Steven Banks, The Legal Aid Society, New York City (Amy
Donner of counsel), for appellant.
The accusatory instrument charging appellant with
second-degree obstructing governmental administration was
jurisdictionally defective because it failed to allege
evidentiary facts to support its conclusory allegation that
appellant intentionally physically interfered with the police

(4) The accusatory instrument charging defendant with
obstructing governmental administration in the second degree
(Penal Law § 195.05), which provided the date, time, and
location of the offense, and stated that defendant committed
the crime when he slammed the trunk of a police officer's
patrol vehicle with his open hand and prevented the officer
from patrolling the neighborhood by standing behind the
police car, provided enough information to put defendant on
notice of the crime charged. The obvious implication of the
factual recitation was that when defendant stood behind the
police vehicle, he blocked the police from moving it, and,
thus, he prevented the police officer from patrolling. The
accusatory instrument stated the time, date, and location of

*520 LaFave, et al., Criminal Procedure (3d ed) §§ 19.2,
21.6.
NY Jur 2d, Criminal Law: Procedure §§ 952, 985; NY Jur 2d,
Criminal Law: Substantive Principles and Offenses §§ 1330–
1332, 1334, 1335.
ANNOTATION REFERENCE
See ALR Index under Guilty Pleas; Indictments and
Informations; Obstructing Justice.
FIND SIMILAR CASES ON WESTLAW
Database: NY-ORCS
Query: waive* /2 prosecut! /2 information /p guilty /3 plea!
POINTS OF COUNSEL

officers' attempt to patrol. (
100;

People v Dreyden, 15 NY3d

People v Alejandro, 70 NY2d 133;

Jackson, 18 NY3d 738;

People v Casey, 95 NY2d 354;

People v Dumas, 68 NY2d 729;
NY3d 225;

People v

People v Kalin, 12

People v Case, 42 NY2d 98;

Matter of

Davan L., 91 NY2d 88;
People v Roman, 23 Misc 3d 56;
People v Rodriquez, 19 Misc 3d 302.)
Charles J. Hynes, District Attorney, Brooklyn (Adam M.
Koelsch and Leonard Joblove of counsel), for respondent.
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The count of obstructing governmental administration in
the second degree was facially sufficient. (
Maldonado, 86 NY2d 631;
NY2d 874;

People v

People v Mercado, 68

People v McRay, 51 NY2d 594; People v

Suber, 19 NY3d 247;

People v Alejandro, 70 NY2d 133;

People v Keizer, 100 NY2d 114;

People v Weinberg,

34 NY2d 429;
People v Fernandez, 20 NY3d 44; People
v Herbert, 31 Misc 3d 131[A], 2011 NY Slip Op 50588[U];
People v Wilson, 30 Misc 3d 138[A], 2011 NY Slip Op
50221[U].)
OPINION OF THE COURT
Rivera, J.
On appeal, defendant Joseph Dumay challenges the facial
sufficiency of the People's accusatory instrument, which
charged him with, inter alia, obstructing governmental
administration *521 in the second degree by preventing
a police officer from patrolling the neighborhood. We hold
that defendant waived prosecution by information, and the
accusatory **2 instrument met the factual sufficiency
requirements of a misdemeanor complaint.
Defendant was arrested on a public street in Brooklyn, New
York, for obstructing a police officer's exercise of his official
duties. According to the accusatory instrument, defendant
“slammed the trunk of [the police officer's] radio mounted
patrol vehicle with an open hand and prevented said vehicle
from moving by standing behind it and preventing [the police
officer] from patrolling the neighborhood.”
Defendant agreed to plead guilty to obstructing governmental
administration in exchange for a 15 day sentence. * The court
asked defense counsel if defendant waived prosecution by
information, and defense counsel replied, “So waive.” During
the subsequent plea allocution, defendant admitted the facts as
alleged in the accusatory instrument, and the court sentenced
defendant to 15 days in accordance with the plea agreement.
Thereafter, defendant unsuccessfully appealed his conviction
to the Appellate Term. Defendant maintained that,
notwithstanding his counsel's statement, he did not
waive prosecution by information, and as a consequence
the accusatory instrument was subject to the legal
standards applicable to a misdemeanor information, rather
than a complaint. Under those standards, defendant

maintained that the accusatory instrument was jurisdictionally
defective because the charge of obstructing governmental
administration was only supported by conclusory statements.
The Appellate Term affirmed defendant's conviction. Initially,
the Court found that defendant's challenge was jurisdictional
and therefore did not require preservation. On the merits,
the Court found that defendant expressly waived his right to
prosecution by information, requiring the instrument to be
evaluated as a misdemeanor complaint. Under that standard,
the Court concluded, the allegations were sufficient to support
a charge of obstructing governmental administration (People
v Dumay, 36 Misc 3d 159[A], 2012 NY Slip Op 51809[U]
[App Term, 2d Dept, 2d, 11th & 13th Jud Dists 2012]). A
Judge of this Court granted leave to appeal (21 NY3d 1004
[2013]) and we now affirm.
*522 “A valid and sufficient accusatory instrument is
a nonwaivable jurisdictional prerequisite to a criminal
prosecution” (

People v Dreyden, 15 NY3d 100, 103

[2010], citing

People v Case, 42 NY2d 98, 99 [1977],

and
People v Hansen, 95 NY2d 227, 230 [2000]). Under
the CPL, a court must use one of two instruments to take
jurisdiction over a defendant accused of a misdemeanor:
a misdemeanor complaint or a misdemeanor information.
A misdemeanor complaint authorizes jurisdiction over an
accused, and can commence a criminal action and **3 allow
the state to jail the defendant for up to five days, but it cannot
serve as a basis for prosecution, unless the defendant waives
prosecution by information (see CPL 100.10 [4]; 120.20 [1]
[a]; 170.65 [1], [3]; 170.70;
People v Kalin, 12 NY3d
225, 228 [2009]). Concomitantly, unless waived, a valid
information is a jurisdictional requirement for a misdemeanor
prosecution (see CPL 100.10 [4];

Kalin, 12 NY3d at 228).

A misdemeanor information must set forth “nonhearsay
allegations which, if true, establish every element of
the offense charged and the defendant's commission
thereof” ( Kalin, 12 NY3d at 228-229, citing
People
v Henderson, 92 NY2d 677, 679 [1999], and CPL 100.40
[1] [c]). We have called this “the prima facie case
requirement” (Kalin, 12 NY3d at 229 [internal quotation
marks omitted]). An information serves the same role in a
misdemeanor prosecution as a grand jury indictment does in
a felony case: it ensures that a legally sufficient case can be
made against the defendant (see
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NY2d 133, 138-139 [1987]). A misdemeanor complaint, in
comparison, need only set forth facts that establish reasonable
cause to believe that the defendant committed the charged
offense (see

Kalin, 12 NY3d at 228).

A defendant may knowingly and intelligently waive
prosecution by misdemeanor information, as demonstrated by
an affirmative act (see

People v Casey, 95 NY2d 354, 359

[2000];
People v Weinberg, 34 NY2d 429, 431 [1974]).
When the defendant waives prosecution by information,
he or she declines the protection of the statute, and the
accusatory instrument must only satisfy the reasonable cause
requirement (see CPL 170.65 [1], [3];
228).

Kalin, 12 NY3d at

(1) Here, defendant argues that he never effectuated a
lawful waiver of his right to prosecution by information,
and, therefore, the accusatory instrument is an information
that is subject to the prima facie case requirement. This
argument is completely without factual record support.
Defense counsel replied “So *523 waive” in open court,
in defendant's presence, and in response to Criminal Court's
direct inquiry as to whether defendant waived prosecution by
information. This statement communicated, in no uncertain
terms, defendant's choice to waive his right.
To avoid the obvious consequences of the facts as found
in the record, defendant argues that his waiver was a legal
nullity because the People charged and arraigned him by
information. This argument is based on the flawed premise
that a defendant cannot waive prosecution by information
when the People have initiated the case by information,
rather than by complaint. Nothing in the CPL or our case
law supports this idea. Indeed, CPL 170.65 specifically
allows a defendant to waive prosecution by information,
which necessarily entails forgoing the statutory protections
required of an information and submitting to prosecution by
complaint. A defendant's knowing and voluntary waiver is
valid regardless of whether the criminal action commences by
information or complaint.
Defendant seeks to draw support for his argument from
our opinion in
**4 People v Fernandez (20 NY3d
44 [2012]). In that case, the defendant was charged with
aggravated unlicensed operation of a motor vehicle by an
accusatory instrument titled “complaint/information” ( id.
at 47). The defendant argued that the instrument was a

facially insufficient misdemeanor complaint (id. at 48). We
held that an accusatory instrument should be evaluated based
on its substance and not its label, and concluded that the
accusatory instrument was sufficient to serve as a simplified
traffic information because it was substantially in the form
prescribed by the Commissioner of Motor Vehicles, thus
meeting all applicable legal requirements (id. at 51-53).
Defendant's reliance on Fernandez is misplaced. Here, we are
not asked to give the proper name to an ambiguously titled
accusatory instrument. Instead, we must decide which legal
standard to use for evaluating the instrument's sufficiency.
Despite defendant's assertions to the contrary, the record leads
to the inevitable conclusion that he validly waived his right to
prosecution by information. Thus, the proper legal standard
is that required of a complaint. Absent any claim or proof
that the defendant's waiver was not intelligent, knowing, and
voluntary, he cannot now seek the statutory protections that
he waived.
Moreover, adopting defendant's interpretation of the statute
would allow defendants to manipulate the plea bargaining
*524 system. By pleading guilty and waiving prosecution
by information, a defendant signals an end to any challenge
to an information's factual sufficiency. If a defendant can later
appeal a knowing and voluntary plea by resuming the same
sufficiency argument the defendant had forsaken in the trial
court, it would undermine the finality of the conviction. The
unintended result could be prosecutors who are no longer
willing to broker plea bargains in misdemeanor cases for fear
of endless litigation over the accusatory instrument.
Having rejected defendant's waiver argument we must
measure the facial sufficiency of the accusatory instrument
by the standard required of misdemeanor complaints. A
misdemeanor complaint is adequate if it provides the
defendant “with sufficient notice of the charged crime
to satisfy the demands of due process and double
jeopardy” (

Dreyden, 15 NY3d at 103, citing Kalin, 12

NY3d at 231-232, and
Casey, 95 NY2d at 366). As we
have said, the instrument's factual allegations must establish
“ ‘reasonable cause’ to believe that the defendant committed
the charged offense” (

Kalin, 12 NY3d at 228).

Defendant challenges the sufficiency of the instrument in two
respects. First, he argues that the instrument fails to support
the intent element of the crime. Second, he argues that the
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instrument does not allege sufficient facts to show that he
actually interfered with the officer's patrol.
A person is guilty of obstructing governmental administration
when that person “intentionally obstructs, impairs or perverts
the administration of law or other governmental function
or prevents or attempts to prevent a public servant
from performing an official function, **5 by means of
intimidation, physical force or interference” ( Penal Law §
195.05). The interference must be “in part at least, physical
in nature” ( People v Case, 42 NY2d 98, 102 [1977]), but
“criminal responsibility should attach to minimal interference
set in motion to frustrate police activity” (
L., 91 NY2d 88, 91 [1997]).

Matter of Davan

Here, the factual part of the instrument consists of
averments by the arresting officer setting forth the elements
of obstructing governmental administration in the second
degree. It provides the date, time, and location of this
offense. It states that defendant committed the crime when
he slammed the trunk of the officer's patrol vehicle with
his open hand and prevented the officer from patrolling the
neighborhood by standing behind the police car. Thus, the
accusatory instrument *525 supplies enough evidentiary
facts to provide reasonable cause to believe that defendant
obstructed a police officer from performing an official
function.
(2) Defendant asserts that the instrument lacks sufficient
facts to establish his intent. While a bare assertion that
defendant was merely standing behind the police vehicle
would be insufficient to establish reasonable cause to believe
he was intending to prevent the officer from patrolling the
neighborhood, the instrument asserts more. The fact that
defendant struck a “radio mounted patrol vehicle”—i.e., a
marked police car—shows his awareness that the vehicle
was used for official governmental business. He intentionally
struck the vehicle with that awareness. Further, the allegation
that defendant was “standing behind” the police vehicle
indicates that defendant intentionally stood stationary behind
the car and did not merely walk past it or innocently cross
between it and other parked cars. A reasonable person can
conclude that standing still behind a police car will impede
its movements.
Nevertheless, defendant argues that the instrument does
not provide enough facts to support the intent element
of the crime because it does not specifically state that

defendant knew the officer was trying to patrol the
neighborhood. However, intent may be inferred “from the
act itself” ( People v Bracey, 41 NY2d 296, 301 [1977]).
A reasonable person could infer from the facts alleged that
defendant struck the vehicle's trunk and blocked its backward
movements in order to stop the officer from backing up.
(3) Defendant also argues that the instrument does not allege
enough facts to support the obstruction element of the charged
crime. According to defendant, the instrument does not show
that he actually obstructed the police vehicle because it does
not make clear that the vehicle's only possible egress was to
back up. Defendant's argument would require the accusatory
instrument to negate every possible way by which the police
officer could have moved the vehicle in order to patrol.
Defendant would also require the complaint to allege facts
sufficient for a conviction after trial, but the CPL only requires
the People to show reasonable cause to believe that the
defendant committed the crime charged (see e.g.
NY3d at 228-229;
[1986]).

Kalin, 12

People v Dumas, 68 NY2d 729, 731

(4) Finally, defendant argues that the instrument does not
provide enough information **6 to put him on notice of
the crime. *526 However, the obvious implication of the
factual recitation is that when defendant stood behind the
police vehicle, he blocked the police from moving it, and,
thus, he prevented the police officer from patrolling. The
instrument states the time, date, and location of these events,
and this information is sufficient to prevent defendant from
facing double jeopardy on the same charges.
The order of the Appellate Term should be affirmed.
Pigott, J. (dissenting). The majority states the correct
standard for whether a misdemeanor complaint is
jurisdictionally defective, but then misapplies the rule in this
case. Therefore, I dissent.
Under the Criminal Procedure Law, “[t]he factual part of a
misdemeanor complaint must allege ‘facts of an evidentiary
character’ (CPL 100.15 [3]) demonstrating ‘reasonable
cause’ to believe the defendant committed the crime charged
(CPL 100.40 [4] [b])” (

People v Dreyden, 15 NY3d 100,

102-103 [2010], quoting
People v Dumas, 68 NY2d 729,
731 [1986]). “[T]he charge must be supported by evidentiary
facts showing the basis for the conclusion” that a crime
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was committed (

Dreyden, 15 NY3d at 103 [internal

quotation marks omitted], quoting
Dumas, 68 NY2d at
731), rather than merely accompanied by a “conclusory
statement” ( Dreyden, 15 NY3d at 103, quoting
People
v Kalin, 12 NY3d 225, 229 [2009]) alleging the crime.
The mens rea of the crime of second-degree obstructing
governmental administration ( Penal Law § 195.05) is the
intent to obstruct governmental function, here the intent to
prevent a police officer from performing his patrol duties (see
generally
People v Case, 42 NY2d 98, 102 [1977]). The
only pertinent actions by defendant alleged in the accusatory
instrument are slamming the trunk of the patrol vehicle
while standing behind it. Such behavior is consistent with
the actions of a confused, disturbed individual who displays
short-lived anger towards a police officer, but fails to imply
that the defendant possessed the requisite intent to prevent the
officer “from patrolling the neighborhood.”
Had the accusatory instrument stated that a police officer
directed defendant to move, or that the police told defendant
that he should not remain standing behind the patrol car, or
that the officer was actually attempting to drive the vehicle
at the time defendant was standing behind it, one might
infer that defendant intended to impede the officer. But no
such *527 evidentiary facts are present in this accusatory
instrument. Indeed the instrument does not assert that the
police officer spoke to defendant at all or was attempting to
drive the patrol car. While it may be assumed that defendant
was aware that the vehicle in question was a patrol car, used
by a police officer, this awareness “cannot be equated with
[understanding] a direct order of an officer to a defendant to
do or not do something” (People v Berdini, 18 Misc 3d 221,
224 [Crim Ct, NY County 2007]).

The test of whether a flaw in an accusatory instrument is a
jurisdictional defect **7 “is, simply, whether the accusatory
instrument failed to supply defendant with sufficient notice of
the charged crime to satisfy the demands of due process and
double jeopardy” (

Dreyden, 15 NY3d at 103, citing Kalin,

12 NY3d at 231-232, and
People v Casey, 95 NY2d 354,
366 [2000]). Here, the factual allegations in the accusatory
instrument failed to give defendant notice sufficient to enable
preparation of a defense. A reasonable person would not
readily infer from the accusatory instrument that he stood
accused of a crime involving the intent to prevent a police
officer from carrying out his official duties.
Therefore, I would reverse the Appellate Term's order and,
since defendant has already served his sentence for this
relatively minor crime ( People v Allen, 39 NY2d 916,
917-918 [1976]; see Dreyden, 15 NY3d at 104; see also e.g.
People v Hightower, 18 NY3d 249, 253 [2011];

People

v Simmons, 32 NY2d 250, 253 [1973];
People v Scala,
26 NY2d 753, 754 [1970]), I would dismiss the accusatory
instrument.
Chief Judge Lippman and Judges Graffeo, Read and Smith
concur with Judge Rivera; Judge Pigott dissents in an opinion
in which Judge Abdus-Salaam concurs.
Order affirmed.
FOOTNOTES
Copr. (C) 2021, Secretary of State, State of New York

Footnotes
*

At defendant's arraignment, defense counsel orally challenged the facial sufficiency of the accusatory
instrument, but failed to put the motion in writing, as directed by the court. Instead, at the following court
date, defendant pleaded guilty.

End of Document
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DiFIORE, Chief Judge:
The Appellate Term for the Ninth and Tenth Judicial Districts has adopted a rule of
criminal procedure under which, absent special circumstances, the People cannot
reprosecute a defendant by filing a new simplified traffic information after the original
-1-

-2-

No. 19

simplified traffic information was dismissed for facial insufficiency under CPL 100.40 (2)
for failure to provide a requested supporting deposition in a timely manner. Because that
rule has no basis in the Criminal Procedure Law and contravenes our holding in People v
Nuccio (78 NY2d 102 [1991]), we reverse.
In September 2013, a police officer issued a uniform traffic ticket (a type of
simplified traffic information)1 to defendant for failing to stop at a stop sign in violation of
Vehicle and Traffic Law § 1172 (a). Defendant returned a plea of not guilty on the back
of the ticket and requested a supporting deposition of the police officer setting forth factual
allegations providing reasonable cause to believe that defendant committed the charged
offense (see CPL 100.25 [2]). Not having received the supporting deposition within the
time prescribed by law, defendant moved to dismiss the simplified traffic information for
facial insufficiency as defined by CPL 100.20, 100.25, and 100.40 (2).
In December 2013, the parties appeared before a judicial hearing officer (JHO)
assigned to the Suffolk County Traffic and Parking Violations Agency.2 In accordance

A simplified traffic information “is a statutory creation designed to provide an
uncomplicated form for handling the large volume of traffic infractions and petty offenses”
(Nuccio, 78 NY2d at 104). As relevant here, “a simplified traffic information is sufficient
if it complies with the form required by the Commissioner of Motor Vehicles” (id.). A
uniform traffic ticket complies with the form (see Vehicle and Traffic Law § 207; 15
NYCRR part 91).
1

2

The Suffolk County Traffic and Parking Violations Agency assists the Suffolk County
District Court in the disposition of traffic violations (see General Municipal Law §§ 370371). A JHO may adjudicate low-level traffic violations (see Vehicle and Traffic Law
§ 1690 [1]).

-2-

-3-
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with the JHO’s instructions, the prosecutor mailed defendant the supporting deposition of
the police officer who ticketed her, along with a “superseding” simplified traffic
information. The parties reappeared in court two weeks later, at which point a different
JHO dismissed the original simplified traffic information. Immediately afterwards, in the
hallway of the courthouse, the prosecutor personally served defendant with the police
officer’s supporting deposition and the new simplified traffic information; these documents
were then filed with the local court.
Defendant moved to dismiss the new simplified information, citing, among other
statutes, CPL 170.30 and 170.40, as well as case law from the Appellate Term for the Ninth
and Tenth Judicial Districts. Defendant submitted that the Appellate Term “considers it an
abuse of discretion when a trial court permits a motorist to be tried based upon a new
simplified information and supporting deposition after an original information has been
dismissed for failure to timely serve and file a supporting deposition.” The People opposed
the motion, arguing that our decision in Nuccio, which permits a new prosecution after the
dismissal of a simplified information for facial insufficiency, was the controlling law, and
that the Appellate Term was not following the rule set forth in that case. Defendant’s
motion was denied in a written decision on the ground that the Appellate Term’s procedural
rule, formulated in part before Nuccio was decided, contravened this Court’s holding that
the Criminal Procedure Law does not prohibit reprosecution on a new, facially sufficient
information after a dismissal for failure to comply with CPL 100.40.

-3-

-4-
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The matter proceeded to trial. The police officer testified that he observed defendant
driving her car at approximately 35 miles per hour across an intersection without stopping
at the stop sign posted there. After hearing this testimony and defendant’s contradicting
testimony that she made a complete stop for two seconds, the trial JHO found defendant
guilty of violating Vehicle and Traffic Law § 1172 (a) and sentenced her to pay a fine, fees,
and a surcharge.
The Appellate Term for the Ninth and Tenth Judicial Districts reversed the judgment
of conviction, professedly “as a matter of discretion in the interest of justice”; vacated the
order denying defendant’s motion to dismiss; granted the motion; and ordered the fine to
be remitted if already paid (63 Misc 3d 161[A], 2019 NY Slip Op 50913[U], *1 [App Term,
2d Dept, 9th & 10th Jud Dists 2019]). The court rested its ruling on a line of its own cases
requiring special circumstances for the People to prosecute a new simplified information
after the original accusatory instrument was dismissed for failure to serve a requested
supporting deposition under CPL 100.40 (2) (id. at *2).

The court noted that it

“consistently” dismissed judgments of conviction under such circumstances, reasoning that
a “ruling to the contrary would defeat the very purpose of CPL 100.40 (2), disregard the
interest of judicial economy, and erode the confidence of the public in the criminal justice
system” (id. [internal quotation marks omitted]). In the Appellate Term’s view, no special
circumstances were shown to exist in this case, and therefore the People could not
reprosecute defendant (id.). In light of its conclusion, the court did not “reach defendant’s

-4-
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remaining contentions” (id.). A Judge of this Court granted leave to appeal (34 NY3d 1016
[2019]).
As a threshold matter, defendant contends that we do not have jurisdiction to
entertain this appeal because the Appellate Term characterized its ruling as an exercise of
discretion in the interest of justice. But we are not bound by an intermediate appellate
court’s characterization of its own order, and we must determine for ourselves whether its
reversal of the judgment of conviction presents a question of law for our review (see People
v D’Alessandro, 13 NY3d 216, 219 [2009]; People v Giles, 73 NY2d 666, 668, 670 [1989]).
First, there can be no dispute that the issue before us—the validity of a procedural rule
fashioned by the Appellate Term and invoked by defendant in the trial court to dismiss the
criminal action—was fully litigated in the court of first instance (see CPL 470.05 [2]).
Second, the Appellate Term has created a rule of criminal procedure requiring a trial court,
in the absence of special circumstances, to dismiss a new simplified traffic information
after a previous simplified traffic information was dismissed as insufficient on its face for
failure to timely serve a requested supporting deposition under CPL 100.25 and 100.40.3

Failure to provide a requested supporting deposition, after a defendant’s timely request,
renders a simplified information insufficient on its face, but it is not a determination of the
facts of the underlying charges (see CPL 100.40 [2]; 100.25 [2]). Dismissal of a legally
defective simplified information under CPL 170.30 (1) (a) and 170.35 (1) (a) is based on a
different ground than dismissal “in furtherance of justice” under CPL 170.30 (1) (g) and
170.40. A local criminal court, in considering a motion to dismiss the accusatory
instrument in the interest of justice, must not only examine a nonexhaustive list of ten
factors to determine whether compelling circumstances for dismissal exist, but also set
forth its reasons for dismissal on the record (see CPL 170.40). In this respect, and contrary
to the dissent’s apparent belief, we have previously recognized that a court’s authority to
grant a motion to dismiss on this basis is not unbridled (see e.g. People v Berrus, 1 NY3d
3
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This presumptive bar to a prosecution that does not meet the special-circumstances
requirement constitutes a legal standard designed to govern the disposition of motions to
dismiss accusatory instruments in situations presenting the specified procedural posture.
Whether the procedural rule imposed by the Appellate Term is consistent with the Criminal
Procedure Law and this Court’s precedent is a question of law appealable and reviewable
by this Court (see Giles, 73 NY2d at 671; Douglass, 60 NY2d at 205). Thus, we have
jurisdiction over this appeal.4

535, 536 [2003]); there is no inherent authority to dismiss a criminal prosecution outside
of the parameters authorized by the Criminal Procedure Law (see People v Douglass, 60
NY2d 194, 204 [1983]); and a court’s exercise of its discretionary authority under the
statute is reviewable for an abuse of that discretion—a question of law. In this Court, the
parties did not address the propriety of a dismissal under CPL 170.30 (1) (g) and 170.40.
We therefore express no opinion on this issue and leave it for consideration by the courts
below upon remittal. Unlike the dissent, we see no reason to discuss the reviewability of
intermediate appellate courts’ exercise of their interest-of-justice jurisdiction, as here the
Appellate Term did not engage in any such exercise. Instead, the Appellate Term engrafted
its own procedural rule onto the Criminal Procedure Law’s dismissal scheme and relied in
part on prior decisions holding that a trial court “abuse[s] its discretion” by permitting a
defendant to be prosecuted on a new simplified information and supporting deposition
(People v Rosenfeld, 163 Misc 2d 982, 983 [App Term, 2d Dept, 9th & 10th Jud Dists
1994]; see People v Rathgeber, 23 Misc 3d 130[A], 2009 NY Slip Op 50653[U], *2 [App
Term, 2d Dept, 9th & 10th Jud Dists 2009]; People v Aucello, 146 Misc 2d 417, 420 [App
Term, 2d Dept, 9th & 10th Jud Dists 1990])—again, a question of law within the scope of
our review.
Under the State Constitution, this Court’s jurisdiction is limited to questions of law in
noncapital criminal cases (see NY Const, art VI, § 3). Importantly, the constitutional grant
of authority was designed to give this Court “supreme power to authoritatively declare and
settle the law uniformly throughout the state” (Reed v McCord, 160 NY 330, 335 [1889]).
4
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A simplified traffic information is a written accusation by a police officer or other
authorized public servant, filed with a local criminal court, charging a person with
committing a nonfelony traffic offense (infraction or misdemeanor); although it need not
contain factual allegations of an evidentiary nature to support the charge, it can serve as a
basis for commencing—and, under specified circumstances, prosecuting—a criminal
action (see CPL 1.20 [5] [b]; 100.10 [2] [a]; People v Beattie, 80 NY2d 840, 841 [1992]).
The simplified traffic information must satisfy the prescriptions of CPL 100.25, including
the requirement that, upon timely request by the defendant, the complainant police officer
or public servant serve on the defendant or defense counsel, within a specified time frame,
a supporting deposition containing factual allegations of reasonable cause; the supporting
deposition must then be filed with the court (see CPL 100.25 [1], [2]; 15 NYCRR 91.7). If
the police officer or public servant fails to comply with this requirement, the simplified
traffic information is rendered “insufficient on its face” (CPL 100.40 [2]) and, as such,
subject to dismissal upon the defendant’s motion (see CPL 170.30 [1] [a] [providing that a
court may dismiss a simplified information on the ground that it is “defective, within the
meaning of section 170.35”]; 170.35 [1] [a] [providing that a simplified information is
“defective” when it is not “sufficient on its face pursuant to the requirements of section
100.40”]).
In Nuccio, this Court considered “whether charges in a local criminal court may be
prosecuted by a sufficient long-form information after a prior simplified information,
charging the same offenses, has been dismissed for failure to supply the supporting
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depositions required by CPL 100.25 (2)” (78 NY2d at 103). Our “short answer” was that
“prosecution can be renewed on a facially sufficient information following such a
dismissal” for the simple reason that “the Criminal Procedure Law does not prohibit it” (id.
at 104 [citing practice commentaries on CPL 100.25 (2) and 170.30]). Further, the Court
noted that the “history on the subject” supported the conclusion that “reprosecution of
nonfelony charges” was permissible: not only did the common law permit “resubmitting
charges against a defendant,” but the legislature, when it enacted the Criminal Procedure
Law in 1970, “chose to treat dismissals of indictments separate from dismissal of
informations and misdemeanor complaints” (id. at 104-105).
Comparing the respective dismissal provisions, the Court pointed out that the
legislature “expressly barred” reprosecution, without court authorization, of indictments
dismissed for legal insufficiency, but “failed to include a similar bar for informations
dismissed on those same grounds” (id. at 105 [comparing CPL 210.20 (4) with
170.30 (1) (a)]). Indeed, a court may dismiss an indictment if it is “defective,” and, “[i]n
the absence of authorization to submit or resubmit, the order of dismissal constitutes a bar
to any further prosecution of such charge or charges, by indictment or otherwise, in any
criminal court within the county” (CPL 210.20 [1] [a]; [4]). By contrast, a court may
dismiss a “defective” information, simplified information, prosecutor’s information, or
misdemeanor complaint, but there is no provision barring further prosecution of the charges
so dismissed (see CPL 170.30 [1] [a]). Stated otherwise, although the Criminal Procedure
Law requires a prosecutor to seek permission from the court to resubmit evidence and
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charges to a grand jury after dismissal of a defective or legally insufficient indictment,
there is no similar statutory requirement for filing a new accusatory instrument after
dismissal of a facially insufficient simplified information. In Nuccio, we concluded that
“the different treatment accorded indictments and informations in the statute manifests the
Legislature’s intention to permit reprosecution for nonfelony charges when the information
is dismissed for legal insufficiency” (Nuccio, 78 NY2d at 105).
As expressly recognized by the court of first instance in denying defendant’s motion
to dismiss, Nuccio governs where, as here, a simplified traffic information is dismissed for
facial insufficiency. The Appellate Term’s formulation of a procedural rule contrary to the
Criminal Procedure Law is without force or effect. Defendant’s attempt to distinguish the
newly filed accusatory instrument in Nuccio (a “long-form” information)5 from the newly
filed accusatory instrument at issue here (a simplified traffic information accompanied by
a supporting deposition with sufficient factual allegations) is unavailing. Nuccio did not
hinge its analysis on the nature of the subsequently filed instrument. Instead, as discussed

A “long-form” information is not one of the accusatory instruments defined in the
Criminal Procedure Law (see CPL 100.55 [4], [5]). This qualifier is a shorthand to
distinguish informations that contain legally sufficient sworn factual allegations in support
of the charges (see CPL 1.20 [4]; 110.10 [1]; 100.15 [1], [3]) from simplified informations,
which do not (see CPL 1.20 [5], 110.10 [2]). To be facially sufficient, an information—
supplemented, as the case may be, by a supporting deposition—must contain nonhearsay
allegations in support of the charges (see CPL 100.40 [1] [c]). On the other hand, where a
defendant has timely requested a supporting deposition, a simplified information is facially
sufficient only if the supporting deposition is provided within the time prescribed by law
(see CPL 100.40 [2]). As observed by the motion court, the accusatory instrument used in
the subsequent filing here—a simplified traffic information accompanied by a nonhearsay
supporting deposition—was equivalent to a long-form information.
5
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above, it focused on the Criminal Procedure Law’s distinction between dismissals of
indictments and dismissals of local-court accusatory instruments. As in Nuccio, the
original accusatory instrument here was a local-court accusatory instrument subject to
dismissal as facially insufficient because the People failed to timely provide the supporting
deposition requested by defendant.

The Criminal Procedure Law does not prohibit

reprosecution upon a facially sufficient accusatory instrument after such a dismissal,
whether by information or by simplified traffic information with a supporting deposition.
Accordingly, the People were entitled to reprosecute the traffic violation after dismissal of
the first simplified traffic information.
The Appellate Term’s special-circumstances requirement erects an extrastatutory
barrier to reprosecution that contravenes the Criminal Procedure Law as clarified by
Nuccio. As we have previously held, lower courts are not free to dismiss criminal actions
based on considerations falling outside the several grounds set forth in CPL 170.30 (see
Douglass, 60 NY2d at 200 [rejecting the proposition that lower courts had authority to
dismiss for “calendar control”]). Allowing dismissals without a basis in the Criminal
Procedure Law “would not only be an abdication of the judiciary’s responsibility to
safeguard the public and promote respect for the law, but would also create a situation
whereby a trial court’s dismissal, rendered without consideration of any established
guidelines, would be incapable of meaningful appellate review” (id. at 205).
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In sum, the Appellate Term lacks authority to create a procedural rule, requiring
special circumstances for the renewed prosecution of a traffic offense after a previous
dismissal for failure to provide a requested supporting deposition, that is inconsistent with
Nuccio and the courts’ authority under the Criminal Procedure Law.
Accordingly, the order of the Appellate Term should be reversed and the case
remitted to the Appellate Term for consideration of issues raised but not determined on the
appeal to that Court.
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WILSON, J. (dissenting):
Quite understandably, the majority of our court is concerned about equal justice for
all.

So am I.

Criminal defendants—indeed, parties generally—should not receive

differential treatment based on the geography of the court system. When the People fail to
-1-
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comply with a statute requiring that a simplified traffic information be supplemented with
a supporting sworn statement, whether to permit or forbid re-prosecution for that violation
is debatable as a policy matter. However, the ability to re-prosecute the offense of running
a stop sign should be the same in Long Island as in Buffalo (or vice versa).
Though I fully concur in the majority’s ends, I cannot agree to its means. A century
of our settled jurisprudence bars us from the majority’s course. The intermediate appellate
courts are statutorily empowered to alter or abandon results that are technically permissible
but nonetheless incompatible with the ultimate aim of the judicial system: advancing the
interests of justice (CPL 470.15 [3] [c]). We are not, nor can we review such exercises by
the intermediate appellate courts (see People v Fava, 58 NY2d 807, 808 [1983]).
The mismatch between our statutory powers of review and those of the intermediate
appellate courts unquestionably hobbles the Court of Appeals from ensuring uniformity in
the law. The majority recognizes that problem. The straightforward solution lies in the
hands of the legislature which should harmonize our powers of review with those of the
intermediate appellate courts.
Instead, to address the immediate problem, the majority attempts to cram the
Appellate Term’s decision into our present statutory authority by proposing that the
Appellate Term has not really used its interest-of-justice powers, but rather has created a
rule of law reviewable by our court. However, the purported rule of law is, as I explain
below, not. The majority would have no quarrel with an appellate court announcing that,
in the ordinary course, it will not exercise its interest-of-justice power to bar re-prosecution
unless the defendant can show exceptional circumstances. Indeed, it would be fair to say
-2-
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that for most types of circumstances in which the intermediate appellate courts are asked
to take an action in the interest of justice (or do so sua sponte), they apply a strong
presumption against doing so, and exercise that power only when the defendant has proven
“special circumstances deserving of recognition” (People v Marshall, 106 AD3d 1, 11 [1st
Dept 2013], quoting People v Chambers, 123 AD2d 270, 270 [1st Dept 1986]; see also
People v Hudson, 217 AD2d 53, 55 [2d Dept 1995]; Marshall, 106 AD3d at 11
[“Ordinarily, this Court will not exercise its interest of justice jurisdiction absent
‘extraordinary circumstances’”]).

We have long held that those determinations are

unreviewable by us. Here, all the Appellate Term has done is to reverse the presumption,
requiring the People, instead of the defendant, to show special circumstances. If the
majority has an explanation of why placing the burden on the People to show “special
circumstances” creates a rule of law, but placing that same burden on defendants does not,
it escapes me.
The good news is that, if a strong presumption converts interest-of-justice decisions
by the lower courts into rules reviewable by us, today’s decision should make a vast array
of heretofore unreviewable exercises of discretion reviewable by our court. Whenever we
can detect a pattern or presumption in the lower courts’ exercise of their interest-of-justice
power, we now have a reviewable rule.
The better news is that today’s decision should cause us to revisit why our court
system is established so that the lower courts may deviate from legislatively-prescribed
rules in the interest of justice, but its highest court cannot.
I.
-3-
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The power of a court to dismiss an accusatory instrument in the interest of justice
“has ancient roots. Its New York legislative antecedents alone
go back more than a century to the adoption, in 1881, of
sections 663, 664 and 671 of the former Code of Criminal
Procedure . . . . Throughout this history, and no less today, its
thrust, even to the disregard of legal or factual merit, has been
‘to allow the letter of the law gracefully and charitably to
succumb to the spirit of justice’ (People v Davis, 55 Misc 2d
656, 659)”
(People v Rickert, 58 NY2d 122, 126 [1983]). In his commentaries on the Criminal
Procedure Law, Judge Bellacosa described this power as “evok[ing] the true and
unfortunately perceived of as old-fashioned, sometimes courageous ‘judging’” in which it
is “the spirit of the law that is alive in this section, rather than the mere letter” (Joseph W.
Bellacosa, Practice Commentary, McKinney’s Cons Laws of NY, Book 11A, CPL 210.40
at 236 [1982 ed.]). The power of courts to make decisions in the interest of justice is
woven into the fabric of New York’s judicial system and extends far beyond the power to
dismiss accusatory instruments (see People v Williams, 97 Misc 2d 24, 31 [NY Co Ct 1978]
[“Legislative enactments permitting courts to make a variety of determinations ‘in the
interests of justice’ or ‘in furtherance of justice,’ are not new to our State . . . . These
enactments have been an integral part of the criminal procedural process for many years,
and appear throughout the CPL”]). In dozens of areas of the law, the legislature has
supplemented statutory rules regarding civil and criminal procedure with instructions for
lower courts to deviate from those rules when necessary to ensure a just result—a
recognition of the need for flexibility in carrying out their statutory duties (see People v
Belge, 41 NY2d 60, 62-63 [1976] [Fuchsberg, J., concurring] [noting that CPL 210.40
-4-
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“constitutes the current codification of earlier enactments which expressed the need for a
residuum of inherent discretion to act in the unusual case that cries out for fundamental
justice beyond the confines of conventional considerations of ‘legal or factual merits of the
charge or even on the guilt or innocence of the defendant’”], quoting People v Clayton, 41
AD2d 204, 206 [1973]; People v Davis, 55 Misc 2d 656, 659 [Sup Ct, NY County 1967]
[“The criminal law is at best an imperfect instrument. Necessarily, it speaks in absolute
terms and occasionally catches in its net one who, should he be convicted of an offense
would suffer more grievously than justice would require”]).
As a modest sample, trial courts may, in the interest of justice, dismiss the charges
filed against a criminal defendant (e.g. CPL 210.40 [dismissal of an indictment]; CPL
170.40 [dismissal of informations]); reduce felony charges to non-felony charges (CPL
180.50); extend statutory deadlines (e.g. CPL 30.30 [4] [b] [speedy trial]; CPL 100.25 [3]
[supporting depositions]); remove juvenile cases to Family Court (CPL 330.25 [1]); and
relieve youthful offenders “from the onus of a criminal record” (CPL 720.20). On the civil
side, the legislature has given trial courts similar powers with regards to vacating default
judgments (CPLR 2005 [default as a result of attorney error]), extending time for service
of process (CPLR 306-b), and granting trial preferences to litigants when “the interests of
justice will be served by an early trial” (CPLR 3403 [a] [3]). The list goes on.1

E.g. CPL 60.42 (5) (admissibility of evidence of victim’s prior sexual conduct); CPL
170.25 (4) (b) (release of defendant during the pendency of grand jury proceedings); CPL
170.55 (1)-(2) (adjournment of proceedings and release of defendant in contemplation of
dismissal); CPL 170.56 (adjournment in contemplation of dismissal in cases involving
marihuana); CPL 180.40 (remand of cases from superior court to local criminal court);
CPL 180.80 (3) (release of defendant held pending disposition of felony complaint); CPL
1
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However, the broadest interest-of-justice powers rest with the Appellate Division
and Appellate Term, a product of legislative expansion over time (see Jill Paradise Botler
et al, The Appellate Division of the Supreme Court of New York: An Empirical Study of its
Powers and Functions as an Intermediate State Court, 46 Fordham L Rev 929, 950 [1979]
[“The Appellate Division’s power has grown to enable it to perform those functions that it
was designed, and later modified, to serve: the supervision of the lower courts; the
screening of cases for the court of appeals; and the promotion of substantial justice . . . The
chief source of the Appellate Division’s power, however, has been New York’s tradition
of allowing litigants the widest possible review in the interests of justice”]). As early as
1855, intermediate appellate courts had the legislative authority to overturn criminal
convictions, even when the verdict was supported by both statutory law and the weight of
the evidence, if “justice require[d] a new trial” (L 1855 Ch 337 § 3). In its original form,
that power was limited to certain remedies (ordering a new trial) and certain offenses

190.80 (extension of statutory period to hold a defendant prior to the issuance of an
indictment); CPL 200.20 (3) (separate trials for multiple offenses charged in the same
indictment); CPL 250.10 (2) (late filing of psychiatric evidence used to demonstrate a
mental disease or defect); CPL 260.30 (7) (admissibility of new, non-rebuttal evidence
after presentation of principal cases); CPL 390.50 (2) (disclosure of pre-sentence report);
CPL 420.35 (2-a) (c) (waiver of mandatory fees); CPL 440.20 (3) (reconsideration of
motions to set aside verdicts); CPL 610.25 (2) (costs for procuring witnesses or physical
evidence); CPL 630.20 (4) (securing attendance of witnesses confined in institutions within
New York State); CPL 680.20 (1) (issuance of commissions for the examination of out-ofstate witnesses); CPL 700.50 (notice and disclosure of eavesdropping and video
surveillance to subjects of warrants); CPLR 103 (c) (conversion of motions into special
proceedings); CPLR 2305 (c) (waiver of costs incurred to reproduce and transport records);
CPLR 3117 (a) (3) (v) (admission of prior depositions in evidence at trial).
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(convictions for capital offenses and those with a minimum punishment of imprisonment
for life) (id.).
Since the mid-19th century, the legislature has steadily expanded the powers of New
York’s intermediate appellate courts to act in the interest of justice. By 1882, those courts
were permitted to order a new trial in all criminal convictions, not just capital cases (L 1882
Ch 360 § 1 [amending § 527 of the Code of Criminal Procedure]). In 1919, the legislature
granted the Appellate Division the power to review and reduce sentences imposed by trial
courts (L 1919 Ch 282 § 1), a predecessor to the Appellate Division’s present authority to
modify sentences that are “unduly harsh or severe” (CPL 470.15 [6] [b]). Finally, when
the legislature enacted the modern Criminal Procedure Law in 1970, it set forth three bases
upon which an intermediate appellate court could reverse a lower court decision, and in
doing so, created the broadest standard to date concerning the power of our intermediate
appellate courts to ensure a just result in each case. Section 470.15 of the CPL provides
that:
“3. A reversal or a modification of a judgment, sentence or
order must be based upon a determination made:
(a) Upon the law; or
(b) Upon the facts; or
(c) As a matter of discretion in the interest of justice; or
(d) Upon any two or all three of the bases specified in
paragraphs (a), (b) and (c)” (CPL 470.15 [3]).
The power of intermediate appellate courts to modify or reverse a judgment “as a matter
of discretion in the interest of justice” includes the ability to dismiss or reduce charges,
-7-
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order a new trial, revise criminal sentences, and consider questions of law regardless of
whether those questions were addressed in the court of first instance (CPL 470.15 [6]).
While the powers of intermediate appellate courts to decide issues in the interest of
justice has evolved over time, the Court of Appeals’ authority and jurisprudence regarding
the interests of justice have remained remarkably static. Neither CPL 450.90, which
defines the scope of orders appealable to our court, nor any of its predecessor statutes has
granted the Court of Appeals the ability to review decisions made by intermediate appellate
courts “as a matter of discretion in the interest of justice.” Unlike the intermediate appellate
courts, the Court of Appeals lacks the authority to reverse or modify a decision below even
if, without disturbing the facts as found below, the interest of justice so requires. One
wonders why.
In light of that statutory background, we have consistently held that when an
intermediate appellate court exercises its discretion to modify or reverse a trial court
decision in the interest of justice, that discretionary act is not reviewable by our court (see
People v O’Brien, 164 NY 57, 58 [1900] [“We have no power to review a judgment of
reversal in a criminal case unless it appears affirmatively in the body of the order that . . .
the reversal was ordered for error of law only. Inasmuch as the order in this case does not,
upon its face, exclude the possibility that it was based upon an examination of the facts, or
made as matter of discretion, no question of law is presented by the appeal”]; see also
Elezaj v P.J. Carlin Const. Co., 89 NY2d 992, 994 [1997]; Brown v City of New York, 60
NY2d 893, 894 [1983]).
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In our 1884 case of People v D’Argencour (95 NY 624), we intimated that our court
might be able to review decisions granting a new trial in the interest of justice to determine
if the appellate court abused its discretion (see id. at 625 [“The power conferred upon the
Supreme Court by the Code of Criminal Procedure on appeal in a criminal action, to grant
a new trial . . . where justice requires it . . . is discretionary, and where it does not appear
that the discretion has been abused, the decision of that court is not reviewable here”]
[citation omitted]). However, twenty years later we confined those intimations to dicta in
People v Calabur (178 NY 463 [1904]):
“Although a previous motion to dismiss the appeal in this case
was denied upon the theory intimated, but not decided, in
People v. D’Argencour (95 N. Y. 624), to the effect that if it
appeared that the discretion of the Appellate Division had been
abused . . . when we examine other decisions where that
question was actually involved, we find that it has been
uniformly held that an order of reversal in a criminal case that
does not, upon its face, exclude the possibility that it was based
upon an examination of the facts or made as a matter of
discretion, presents no question of law reviewable by the Court
of Appeals” (id. at 463-464).
Since Calabur, we have invariably held that our court lacks the power to review
exercises of the intermediate appellate courts’ interest-of-justice powers on the theory that
the legislature has committed that power solely to those courts and removed such decisions
from the class of cases amenable to Court of Appeals review (see e.g. People v Kibbe, 35
NY2d 407, 414 [1974] [“(A)ppellants’ contention that the Appellate Division should have
reversed for its claimed inadequacy in the interests of justice may not be here reviewed, for
the intermediate appellate court’s refusal to so reverse was exclusively within its
discretion”] [citation omitted]). We may only review such decisions if the lower court’s
-9-
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opinion excludes entirely the possibility that the decision was made as a matter of
discretion in the interest of justice (see People v Thomas, 44 NY2d 759, 760 [1978]
[“(S)ince the possibility that the Appellate Division's decision was premised on an exercise
of discretion cannot be excluded, the appeal must be dismissed”]).2
A simple application of our precedent requires a dismissal of the People’s appeal.
The Appellate Term reversed Ms. Epakchi’s conviction “as a matter of discretion in the
interest of justice.” The Appellate Term’s express characterization of the basis for its
decision accords with the substance of its holding. The Appellate Term’s decision
embodies the court’s understanding of what justice requires. The Appellate Term has
concluded that, absent special circumstances, re-prosecution of traffic tickets is
inappropriate when a defendant requested but did not receive a supporting deposition
explaining the charges against her, and thereby had the charges dismissed. In the view of
the Appellate Term, re-prosecutions in those instances would “erode the confidence of the
public in the criminal justice system” and fail to serve the interests of judicial economy (63
Misc 3d 161[A], 2019 NY Slip Op 50913[U], *1 [App Term, 2d Dept, 9th & 10th Jud Dists
2019]). That the Appellate Term is exercising its discretion in the interest of justice is
evident in its discretionary allowance of re-prosecution of the same defendant, based on
the same charges as filed in the original traffic ticket, when special circumstances exist.
One could disagree with the substance of the Appellate Term’s conclusions regarding what

2

As an example, if the parties have properly preserved an issue in the court of instance,
and the Appellate Division erroneously concludes the issue was not preserved, but
purportedly reaches it in the interest of justice, we may review the issue, because the issue
was in fact preserved (and the Appellate Division’s contrary holding is an error of law).
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actions or omissions of the prosecution unfairly prejudice the defendant and erode public
confidence in the judicial system, but that is true of all lower court exercises of the interestof-justice power. A century of precedent bars our court from second guessing the Appellate
Term’s exercise of its interest-of-justice powers, putting an end to our review.
To circumvent our precedent, the majority recasts the Appellate Term’s decision as
being based “upon the law” and not, as the Appellate Term explained, as a matter of
discretion in the interest of justice. The majority’s reading of the Appellate Term’s orders
might have some force if the Appellate Term had created an absolute bar to re-prosecution,
but it has not. The Appellate Term has upheld the filing of a subsequent accusatory
instrument, charging the same defendant with the same offense as the originally-dismissed
information, when the People demonstrate that special circumstances exist warranting reprosecution (see People v Alexander, 31 Misc 3d 145[A], 2011 NY Slip Op 50942[U] [App
Term, 2d Dept, 9th & 10th Jud Dists 2011]).
The Appellate Term has not adopted a rule as the majority claims (majority op at
5), but rather a presumption to guide the exercise of discretion for when it will permit or
deny a second prosecution of a Uniform Traffic Ticket when the original prosecution was
dismissed for want of a supporting deposition. The use of presumptions by lower courts is
a common feature of the interest of justice, born of experience gained over time and
informed by the court’s substantive understanding of what justice requires (see e.g. Davis,
55 Misc 2d at 659 [explaining that the court would exercise its power to dismiss an
indictment only in “appropriate but rare circumstances”]). Such presumptions do not erase
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the discretion that lies at the heart of the Appellate Term or Appellate Division’s interestof-justice power.
I do not perceive a conflict between the interest of justice and the use of
presumptions, nor do the intermediate appellate courts, and nor—until today—has our
court. If the Appellate Term’s practice is a rule, so is every circumstance in which our
intermediate appellate courts have stated that they will “rarely” act in the interest of justice
or do so only when the defendant has shown “special” or “extraordinary circumstances”
(e.g. People v Giglione, 34 Misc 3d 72, 75 [App Term, 2d Dept, 9th & 10th Jud Dists 2011]
[“As defendant has not shown that any extraordinary circumstances exist, we decline to
modify the sentence”]; People v Hodges, 13 AD3d 979, 979 [3d Dept 2004] [declining to
modify a defendant’s sentence in the interest of justice “due to the absence of extraordinary
circumstances”]).
Compare, for example, the reviewable “rule” of the Appellate Term here with the
First Department’s “rule” for vacating convictions in the interest of justice:
“In order to exercise our interest of justice jurisdiction, there
must exist ‘special circumstances deserving of recognition’
(People v Chambers, 123 AD2d 270, 270 [1st Dept 1986]). In
other words, this Court will not exercise its interest of justice
jurisdiction absent ‘extraordinary circumstances’ (People v
Marshall, 106 AD3d 1, 11 [1st Dept 2013] [internal quotation
marks omitted], lv denied 21 NY3d 1006 [2013]).
This case and this defendant do not present special or
extraordinary circumstances that would warrant exercising our
interest of justice review power” (People v Williams, 145
AD3d 100, 108 [1st Dept 2016]).
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If the People do not comply with the statutory requirement to provide a supporting
declaration within 30 days of a request, the Appellate Term will, in the interest of justice,
bar re-prosecution unless the People demonstrate “special circumstances.” If a defendant
has failed to preserve a claim of error, the First Department will not exercise its interestof-justice power to decide the issue and vacate a conviction unless the defendant
demonstrates “special circumstances.”3 Sauce for the goose is sauce for the gander: either
both or neither constitutes a reviewable rule.
I share the goal the majority seeks to achieve—harmony in criminal justice—but its
approach mischaracterizes the nature of the interest-of-justice power and is foreclosed by
our precedent. Even if I could reconcile the majority’s decision with our precedent or the
lower courts’ persistent practice of employing interest-of-justice presumptions that rely
upon “special,” “unusual,” or “extraordinary” circumstances, the majority’s approach lacks

3

As a further example, the Second Department will not exercise its interest-of-justice
power to review unpreserved challenges to the sufficiency of plea allocutions “[i]n the
absence of unusual circumstances” (People v Fudge, 113 AD2d 900 [2d Dept 1985];
People v Taylor, 111 AD2d 836 [2d Dept 1985]). The rationale of today’s decision would
permit us to review such discretionary refusals and effect our own judgment about what
the interest of justice requires. This rule constitutes a broad expansion of our powers of
review, because, as described above, the interest-of-justice power is found throughout the
civil and criminal codes (see Ruben v American & Foreign Ins. Co., 185 AD2d 63, 67 [4th
Dept 1992] [“It is well established that a court maintains inherent power to vacate a
judgment in the interest of justice . . . . The enumerated grounds in CPLR 5015 are neither
preemptive nor exhaustive and were not intended to limit that power (see, Government
Empls. Ins. Co. v Employers Commercial Union Ins. Co., 62 AD2d 123, 127; Siegel,
Practice Commentaries, McKinney’s Cons Laws of NY, Book 7B, CPLR C5015:11, at
476)”]).
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basic efficacy and the ability to serve as a consistent standard going forward. Note, for
example, how the results would change if the Appellate Term had reversed the trial court
in this case but stated only that it did so “as a matter of discretion and in the interest of
justice,” without further elaboration.

The New York Law Reports are replete with

decisions in which an appellate court reverses or modifies an order in the interest of justice
without any explanation (e.g. People v Reyes, 210 AD2d 68, 68 [1st Dept 1994]; People v
Senghor D., 240 AD2d 589, 589 [2d Dept 1997]; People v Hirsh, 106 AD3d 1546, 1548
[4th Dept 2013]; People v Johnson, 58 AD2d 1029, 1029 [4th Dept 1977]), or, conversely,
declines to exercise its discretion in the interest of justice without informing the parties
why (e.g. People v Secrest, 236 AD2d 839, 839 [4th Dept 1997]; People v Jemes, 132
AD3d 1361, 1362 [4th Dept 2015]). Those decisions raise the same concerns that the
majority grapples with today (i.e., arbitrary and under-explained decisions; geographic
disparities in the administration of justice). In some ways, they are worse—the majority
disagrees with the substance of the Appellate Term’s presumption, but it can at least discern
its contours.
The majority’s newly-created reviewability doctrine cannot reach this vast substrate
of lower court decisions to harmonize them. Moreover, its selective approach to reviewing
decisions made in the interest of justice will only exacerbate the problems it seeks to
resolve. For an appellate court to safeguard its determination of what justice requires, all
it must do is reverse or modify a decision in the interest of justice without any explanation.
Absent an explicit presumption or other statement of a general practice for the majority to
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transmute into a rule of law, such holdings would once again become unreviewable. 4 We
should encourage the lower courts to engage in reason-giving, but the majority’s lopsided
treatment of lower court decisions does the opposite.
Our decision today is an implicit acknowledgement of a much broader issue: the
Court of Appeals’ lack of interest-of-justice powers impedes our ability to carry out our
essential functions (see Larry Cunningham, Appellate Review of Unpreserved Questions in
Criminal Cases: An Attempt to Define the “Interest of Justice”, 11 J App Prac & Process
285, 313 [2010] [“There is no standard other than the ‘interest of justice.’ This ‘standard’
gives no guidance to the courts that have to apply it on a daily basis. Worse, since only the
intermediate appellate courts have this discretion, there is no guidance from the State's
highest court, the Court of Appeals, let alone a check from that court on the improper
exercise of interest-of-justice discretion”]).
A most peculiar oddity of our judicial system is that only the state’s highest court
has no ability to make decisions that are necessary to further the interest of justice when
the strict interpretation of substantive or procedural rules says otherwise. As discussed

4

In this case for example, the Appellate Term on remand is free to exercise its interest-ofjustice power once again and conclude that a second prosecution of Ms. Epakchi is
unwarranted. That ruling could rest explicitly on such considerations as Ms. Epakchi’s age
at the time of the offense (just past her 17th birthday) or the minor nature of the violation
(running a stop sign) or the absence of any explanation for the People’s noncompliance
with the statute, but it could also be made without any written explanation or only with a
passing nod to the familiar and opaque refrain “[u]nder the circumstances of this case, and
in the interests of justice” (Roberts v State, 23 AD2d 615, 615 [3d Dept 1965]) the
prosecution should be dismissed. That the same result could arise, albeit with less
illumination as to the court’s reasoning, suggests that the majority’s doctrine is concerned
solely with the appearance of differential treatment and not its actual occurrence.
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below, the historical reasons for granting the intermediate courts, but not the state’s high
court, the power to make rulings necessitated by the interest of justice are irrelevant today.
Meanwhile, the absence of interest-of-justice powers interferes with the fulfillment of our
basic mandate to foster the development of the law, ensure statewide harmony in the
administration of justice, and do substantial justice in each case. I applaud the majority for
recognizing the Court’s need to ensure that the lower courts meet the terms of that mandate,
but pretending that the Appellate Term’s decision to flip the presumption turns
unreviewable discretionary decisions into a reviewable rule of law is neither consistent
with our precedent and the existing legislative design, nor a thoughtful way to address a
much more fundamental problem than prosecutions for traffic infractions.
II
I cannot conclude that placing the burden on the People to disprove the need for
justice is any more or less of a rule than placing the burden on defendants to prove it. The
majority’s approach contravenes our settled precedent and the legislature’s decision that
such rulings are unreviewable by our court. It also offers no coherent rule going forward,
and encourages the intermediate appellate courts, when they wish to act in the interest of
justice, to offer no explanation for their decisions, ensuring that we will not meddle with
the power granted them but withheld from us. Therefore, I follow the “time-honored
tradition for courts or their members to suggest legislative change when the cases before
them seem to so require” (People v Mackell, 40 NY2d 59, 64–65 [1976] [Breitel, C. J.,
concurring]) and describe how this appeal highlights the need for the legislature to grant
interest-of-justice powers to the Court of Appeals.
- 16 -
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As I noted at the outset, the legislature has steadily expanded the interest-of-justice
powers of the trial and intermediate appellate courts, although it has yet to grant the Court
of Appeals such abilities. The peculiar result is that the interest of justice is a defining
feature of civil and criminal justice in every New York court but ours.
The historical reasons for limiting the Court of Appeals’ powers of review, relative
to the intermediate appellate courts, primarily involved managing caseloads (see Arthur
Karger, Powers of the New York Court of Appeals § 2:1, at 19 [3d ed. rev. 2005] [“From
the time of its inception in 1847, until comparatively recently, the history of the jurisdiction
of the Court of Appeals revolved around its struggle to cope with the demands of a volume
of business exceeding its capacity”]). In the late 19th century, at a time when the interestof-justice powers of the intermediate appellate courts were ascendant, the Court of Appeals
struggled with a four-year backlog of undecided cases (Arthur Karger, The New York Court
of Appeals: Some Aspects of the Limitations on its Jurisdiction, 27 Rec. New York City
Bar Ass’n 370, 370 [1972]). The overwhelming backlog faced by the Court of Appeals
was a perennial problem: in 1862, the Court had a staggering 1,378 pending undetermined
cases (Francis Bergan, The History of the New York Court of Appeals, 1847-1932, at 47
[1985]). To give the Court of Appeals a fresh start, the constitutional convention of 186768 created the “Commission of Appeals” (id. at 92-93), staffed by a combination of
outgoing judges of the Court of Appeals and fresh gubernatorial appointments. The
Commission was assigned the yeoman’s work of paring down the Court’s backlog, a task
it undertook in parallel with the official Court of Appeals, which continued to forge ahead
with new appeals (id. at 93, 120-128).

By constitutional amendment, the original
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Commission was renewed for three years and then lapsed in 1875 after clearing the Court’s
backlog (id. at 122). Despite the fresh start, the Court of Appeals was again besieged by
so great a backlog that the voters amended the constitution, in 1889, to create an entire
second division of the Court of Appeals, staffed by Supreme Court justices, to once more
work through the accumulation of high court appeals (see generally id. at 132-136; Karger,
Powers of the New York Court of Appeals § 2:1, at 22).
The historical backlogs explain to a substantial extent the discrepancies between our
powers of review and those of the intermediate appellate courts. When the Appellate
Division was created in the constitutional convention of 1894, it was endowed with the
power to review non-final orders and, if necessary, reweigh findings of fact made at the
trial court level (Bergan, History of the New York Court of Appeals at 202). We were not
given such broad powers of review, although the legislature (via statute) and the people
(via constitutional amendment) have over the years expanded our powers as needs have
arisen.5
Three points are worth noting with respect to the interest of justice. First, a century
of jurisdictional innovation, including the constitutional amendments of 1985, have

5

For example, as the role of administrative agencies broadened over the 20th century,
voters approved a constitutional amendment permitting our court to hear appeals from nonfinal orders of the Appellate Division affecting administrative proceedings (NY Const, art
VI, § 3 [b] [5]; see generally Bernard S. Meyer et al, The History of the New York Court of
Appeals, 1932-2003, at 38 [2006]; Harold L. Korn, Civil Jurisdiction of the New York
Court of Appeals and Appellate Divisions, 16 Buff L Rev 307, 322 [1967]).
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substantially assuaged the concerns of an unmanageable backlog. In recent years, the Court
of Appeals docket has fallen to historic lows.6
Second and more importantly, the interest of justice is a power exercised at the
discretion of the court (see Botler, The Appellate Division of the Supreme Court of New
York at 970-971 [describing the Appellate Division’s restraint in exercising its power to
reach unpreserved issues of law in the interest of justice]). In selecting when to invoke that
discretionary power, we would be guided by the lodestar of whether the issue presented is
leaveworthy and of statewide importance. The discretionary nature of the interest-ofjustice power substantially alleviates concerns of undue caseloads. Indeed, as explained
below, discretion to decide issues as necessary in the interest of justice will often be a boon
to judicial efficiency.7

6

In 2019, the Court heard 108 appeals, a number that is one quarter of the size of the
average across the preceding 70 years. The reforms of the 1980s mark a clear turning point.
Since 1990, the Court of Appeals has decided on average 209 appeals per year as compared
with 580 appeals per year for the three decades prior to the 1985 constitutional amendment
(see
New
York
Court
of
Appeals,
“Annual
Reports,”
https://www.nycourts.gov/ctapps/annrpt.htm [last accessed March 15, 2021] [collecting
statistics by year]). The legislative changes did not convert the Court of Appeals into a
purely certiorari court like the United States Supreme Court, but moved it substantially in
that direction. The caseload of the Court of Appeals is now only slightly greater than that
of the U.S. Supreme Court.
7

We should also not view the efficiency of the judicial system solely from the perspective
of the Court of Appeals. Query whether judicial economy is best served by the need to
remit this case back to the Appellate Term, a result mandated by the current statutory
framework. In a different legislative world, we could have reached the interest-of-justice
question ourselves and conclusively resolved the current litigation. Instead, we must remit
to the Appellate Term for that court to make yet another determination as to the interest of
justice, based upon the same record we have before us today. (For anyone keeping score at
home, that marks the fifth time this case will appear before an appellate court, quite a run
for a $100 traffic ticket).
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Finally, our inability to make decisions as necessary in the interest of justice is an
impediment to advancing each of our principal goals: developing statewide uniform legal
standards, doing justice in the cases before us, and fostering public confidence in the
judicial system.
Take, for example, the ability of appellate courts to decide issues that were not
originally argued before the court of first instance and therefore have not been preserved
for appellate review. The power to reach unpreserved issues in the interest of justice is one
of two examples that the legislature specifically cites in the CPL as a core interest-of-justice
power of the intermediate appellate courts (see CPL 470.15 [6] [a]). Our court has no
comparable statutory authorization; as a partial judicial fix, we have developed a narrow
doctrine for reaching unpreserved issues of law.8 Our adherence to a strict view of
preservation regularly leads to a waste of judicial resources—appeals are accepted, briefed
and argued, only for important issues to escape review when it turns out that an argument

The first category of cases involves what we have termed “mode of proceeding errors”
(People v Agramonte, 87 NY2d 765, 769 [1996]). Where “‘the error complained of goes
to the essential validity of the proceedings conducted below’ such that ‘the entire trial is
irreparably tainted,’ it need not be preserved to present a question of law reviewable by
this Court” (id. at 770, quoting People v Patterson, 39 NY2d 288, 296 [1976], affd sub
nom Patterson v New York, 432 US 197 [1977]). However, “[o]nly fundamental defects
in judicial proceedings . . . fall within this very narrow category of so-called ‘mode of
proceedings’ errors” (id.). Second, we have at times claimed that we could review an
unpreserved issue “if it could not have been avoided by factual showings or legal
countersteps had it been raised below” (Bingham v New York City Tr. Auth., 99 NY2d 355,
359 [2003]; see also Telaro v Telaro, 25 NY2d 433, 438 [1969] [“If the exception presents
clear error, and one of materiality, which may have influenced the fate of the trial, an
appellant may be indulged in bringing it to notice on his final appeal”]). Although
promising in theory, the times when we have actually found that an unpreserved issue met
this exception are rare, rendering it mere milquetoast in application.
8
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was not fully presented in the court of first instance. Frequently, there is disagreement
within the Court about whether an issue was sufficiently preserved, leading to a cottage
industry of opinions focused on the niceties of preservation instead of the substantive
question of statewide importance that brought the appeal to the Court in the first place
(compare Jin Ming Chen v Ins. Co. of the State of Pennsylvania, 36 NY3d 133, 139 n 2
[2020] [holding that the parties did not preserve an argument that the defendant owed some,
but not all, of the post-judgment interest at stake in the case] with Chen, 36 NY3d 133, 149,
154 n 5 [Wilson, J., dissenting] [concluding that the issue of dividing post-judgment
interest was properly preserved because it had been raised and argued before the trial
court]).
Perhaps the most unsettling aspect of our preservation jurisprudence is its effect on
the development of the law. To give a recent example: there are approximately 33,000
foreclosure actions currently pending in the New York court system.9 Many of these
foreclosure actions were initiated pursuant to uniform lending instruments issued by Fannie
Mae; others make use of similar standard-form provisions that govern the rights of
borrowers and lenders under the mortgage (see Freedom Mtge. Corp. v Engel, —NY3d—
, 2021 NY Slip Op 01090, at *2 n 1 [Feb. 18, 2021]). In January, we heard argument in
four consolidated appeals, each involving a variant of the same issue: whether the unilateral

9

This figure was the total reported at the end of 2019, shortly before the COVID-19 related
restrictions on residential mortgage foreclosure actions took effect (see Lawrence K.
Marks, 2019 Report of the Chief Administrator of the Courts on the Status of Foreclosure
Cases Pursuant to Chapter 507 of the Laws of 2009, at 2 [2019], available at
http://ww2.nycourts.gov/sites/default/files/document/files/201912/ForeclosureAnnualReport2019.pdf [last accessed March 15, 2021]).
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decision by a lender to discontinue a foreclosure action is sufficient to “de-accelerate” a
previously accelerated loan, even if the lender does not otherwise communicate its intent
to return a loan to its pre-accelerated state. Before our court, one of the litigants argued for
the first time that we had missed a fundamental question: do lenders even have the
contractual authority to de-accelerate a loan unilaterally? However, because that issue was
raised for the first time on appeal, it fell beyond our powers of review (see Freedom
Mortgage, 2021 NY Slip Op 01090 at *4 [noting that before the trial court “the borrowers
did not dispute the noteholders’ right to revoke”]; id. at *10 [Wilson, J., concurring]; id. at
*10 [Rivera, J., dissenting]).
This is not a rare occurrence. Legal issues interlock; the importance of some subissues becomes more apparent as litigation progresses, and not every issue is invariably
preserved. For decades, members of this Court and legal commentators have sought
judicial reform of the Court’s strict preservation doctrine to address these and other
scenarios that impede our ability to declare what the law is (see e.g. Brian J. Shoot, The
Legislature’s Power to Correct the Anomaly of Benefitting from A Failure to Preserve an
Argument for Appellate Review, 80 Alb L Rev 1323 [2017]; Matthew Bova, A Sufficiencyof-the-Evidence Exception to the New York Appellate Preservation Rule, 19 CUNY L Rev
1 [2015]). In Misicki v Caradonna (12 NY3d 511 [2009]), Judge Smith memorably
encapsulated the inanity that can arise from assuming away half of a whole case when a
crucial legal issue has not been properly presented or preserved. In that case, interpreting
a regulation concerning “heavy equipment” as if it pertained to the hand tools used by one
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of the litigants was “an exercise akin to deciding whether I would be a bicycle if I had
wheels” (id. at 524 [Smith, J., dissenting]).
The mismatch between the Appellate Division’s power to hear unpreserved
arguments and our own, more limited power, results in other bizarre contortions. For
example, we have repeatedly held that when the Appellate Division exercises its interestof-justice power to reach an unpreserved issue of law, our court is powerless to review the
Appellate Division’s rule of law even though its decision constitutes binding precedent in
the department in which it was decided (see Feinberg v Saks & Co., 56 NY2d 206, 210‐
211 [1982]). In successive years, Judges Pigott and Smith both critiqued that doctrinal
oddity in writings that are logical, compelling, and remain as yet unadopted by our court.
In People v Riley (19 NY3d 944 [2012]), Judge Pigott correctly noted that
“There is nothing in CPL 470.05 that prohibits this Court from
reviewing a legal issue . . . [where] the question was reached
by the Appellate Division in the exercise of its discretionary
power to reach an unpreserved legal issue . . . The fact that the
nisi prius court did not rule on an important question of law
does not . . . give the Appellate Division license to decide the
issue of law without fear of review, as the Appellate Division
has done here. Indeed, I doubt very much that the Appellate
Division would generally seek such authority, being far more
comfortable knowing that this Court will be the final arbiter. I
cannot accept that the Legislature intended to bring about the
unfortunate procedural circumstance in which the Appellate
Division decides a legal issue for the State, yet we are
powerless to reach it” (id. at 948-949 [Pigott, J., dissenting]).
Echoing Judge Pigott, Judge Smith described the following year how our adherence to the
“fiction that we are jurisdictionally barred from reviewing unpreserved issues”—even
when the Appellate Division has created binding legal precedent by reaching those issues
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in the interest of justice—“does not follow from any statute, does not make sense, and
sometimes—as in this case—rewards a party for failing to preserve a legal issue” (Hecker
v State, 20 NY3d 1087, 1088 [2013] [Smith, J., concurring]).
Of course, there are good reasons not to reach every unpreserved issue, but the
distinguishing feature of the Appellate Division’s statutory authority is that the legislature
has entrusted the Appellate Division with discretion to determine whether in the interest of
justice it should reach an unpreserved issue of law. Despite our cardinal role in developing
and harmonizing the law, we have no such explicit statutory power, and have shied away
from creating a judicial workaround to what our court has perceived as a lack of legislative
authorization to reach unpreserved issues of law.
Development of the law and judicial economy would both be better served by an
interest-of-justice power that gave our court the discretion to decide issues as needed in the
interest of justice. So too would the important end of reducing geographic disparities in
the administration of justice. As this case highlights, the intermediate appellate courts
develop different practices for whether and how to exercise their interest-of-justice powers
in various recurring circumstances.
The disparate results that follow disparate standards have for decades been a focus
of reform by experts in appellate justice. As one example: in 1981, our court asked the
American Judicature Society to conduct a thorough study of the operations and efficacy of
New York’s appellate justice system. Its final assessment concluded:
“The Study Group has given particular attention to the
area of review of the exercise of discretion, because of a
growing concern among both the bar and the judiciary that the
- 24 -
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Court’s current approach to ‘discretionary’ rulings results in
inadequate supervision of lower courts and inconsistent
outcomes in different Departments of the Appellate Division.
The theory behind the Court of Appeals’ general
reluctance to become involved in discretionary matters is that
in contrast to the Appellate Division, the Court of Appeals does
not possess all the discretionary powers of a nisi prius court
and should limit its involvement in discretionary rulings to
those few matters presenting reviewable issues of law.
Superficially, this approach to a review of discretion seems
consistent with the Court’s principal function as a lawdeclaring body.
On close analysis, however, the “abuse” standard seems
ill-equipped to enable the Court of Appeals to discharge its
other important functions of providing guidance to the lower
courts and harmonizing inconsistent trends among the
Departments of the Appellate Division. The problems become
particularly apparent where two Departments have evolved
different standards to guide the exercise of nisi prius
discretion, or where recurring fact patterns continued to be
handled on an unguided ad hoc basis . . . .
[An] example comes from a recent application for leave
to appeal in a criminal case. The Appellate Division, Second
Department, reversed a criminal conviction ‘as a matter of
discretion in the interest of justice,’ on the ground that the jury
had not been given cautionary instructions concerning notetaking. The People’s application for leave to appeal noted the
vast diversity of opinion around the State as to whether any
note-taking by jurors should be allowed in criminal cases as a
matter of law or policy. Yet the application acknowledged
some uncertainty concerning the Court’s power to review the
purportedly discretionary ruling of the Appellate Division”
(Robert MacCrate et al, Appellate Justice in New York,
American Judicature Society, at 82-83 [1982], citing People v
DiLuca, 85 AD2d 439, 446 [2d Dept 1982]).
Reacting to the DiLuca decision and the divergent rulings made in the interest of justice,
the American Judicature Society recommend that
“the Court give favorable consideration to applications for
leave to appeal in cases where the Departments of the
Appellate Division have adopted divergent standards for the
- 25 -
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exercise of discretion . . . . This change would serve the
important objectives of promoting uniformity in the
administration of justice throughout the State” (id. at 84).
As a state high court with a smaller docket than that of our intermediate appellate
courts, our court is well placed to survey the landscape of different uses of the interest-ofjustice power and, when appropriate—and as the majority has done today—exercise our
judgment of what the interests of justice requires in light of the lessons learned from the
different departments. In doing so, we would be fulfilling an essential purpose, one
entrusted to us by the drafters of the 1894 constitutional amendments who emphasized the
importance of ensuring a “consistent and harmonious system” of justice in which the law
would be “the same for the whole State” (explanatory statement of the Judiciary
Committee, 2 Rev Rec, 1894 NY Constitutional Convention at 464).
Finally, the power to review orders and judgments in the interest of justice is a vital
means of promoting the ends of substantial justice that our legal system is meant to serve.
Ensuring that individual litigants and communities receive a fair and just resolution is a
vital concern, both in its own right and for its effects on public faith in the judicial system.
In New York, the interests of justice serve those ends (see Williams, 97 Misc 2d at 33
[“Adjudications made ‘in the interests of justice’ have not been limited to trivial points of
pleading or procedure, but have occasioned the most far-reaching consequences, including,
as we have seen, such profound determinations as whether a person remains a defendant
or not, and whether his conviction should be reversed”]).
Often, the decisions of the lower courts made in the interest of justice reveal a deep
sense of humanity and care for the parties before them; they are among our courts’ finest
- 26 -
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When HIV and AIDS decimated New York in the 1980s and 1990s, it

profoundly changed what a punishment could mean for someone living with the virus.
Some lower courts in this state responded. Herman L.—homeless, impoverished, and with
a history of addiction—was arraigned on minor drug charges. He was released pending
trial so that he could seek drug counseling and participate in a clinical trial for people living
with HIV (People v Herman L., 198 AD2d 71, 71-72 [1st Dept 1993], affd 83 NY2d 958
[1994]). Over 21 months, he participated in both programs, sticking with his drug
treatment plan. Over those same 21 months, the trial court observed Mr. L.’s physical
condition deteriorate until he became “as thin as a rail” and “could hardly stand” (id. at
72). In the court’s view, a trial and incarceration of Mr. L. for minor drug charges would
achieve little. He was winning his battle against drug addiction but losing the battle against
HIV. Over the People’s objection, the trial court dismissed the charges against him. The
Appellate Division affirmed, reasoning that
“there are times when the ordinary processes by which justice
is dispensed must be laid aside if justice is to be done. Indeed,
justice in its truest aspect neither trivializes the offense nor the
situation of the alleged offender. This, it would seem to us, is
such a time, for the prosecution of Herman L. while
accomplishing little if anything to promote in any real way
either public safety or the rule of law, will predictably succeed
only in blighting what remains of Mr. L.’s drastically
abbreviated existence. Such a pointlessly harsh result is, we
think, precisely what the discretion afforded pursuant to CPL
210.40 was designed to avoid” (id. at 74).
Our court performs weighty tasks. We aim to promote the development of thoughtful legal
standards, while minimizing arbitrary disparities in the outcomes of lawsuits and
prosecutions. Like any court, we also decide the fates of individual litigants. We determine
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whether a criminal defendant will receive a new trial, whether families can stay together
or come apart, and whether access to the ballot has been improperly denied. As the history
of the power in New York State has shown, the interest of justice serves all of those aims.
III.
The majority’s response, buried in a footnote, that “a court’s authority to grant a
motion to dismiss on this basis is not unbridled” (majority op at 5 n 3) rests on a
fundamental misunderstanding of our jurisprudence and the legislature’s action. The two
cases cited, People v Berrus (1 NY3d 535 [2003]) and People v Douglass (60 NY2d 194
[1983]), concern legislative limitations on the authority of trial courts, not appellate courts,
found in CPL 170.30 and 170.40. Indeed, the legislature enacted those standards in
response to a direct suggestion by our court (see Belge, 41 NY2d at 62 [“To the extent that
the section now fails to prescribe specific criteria . . . it is open to misuse and effective
appellate review is made difficult, if not impossible. . . . We invite the attention of the
Legislature to this predicament”]). However, the legislature placed no such restrictions on
the appellate courts’ interest-of-justice power. The Appellate Term’s statutory authority
to reverse lower court decisions “as a matter of discretion in the interest of justice” mirrors
the discretionary standard that in Belge (and in every other case in our court’s history) we
have held to be unreviewable.
Were we to take the majority’s footnote at face value—to mean that even the
interest-of-justice power of the intermediate appellate courts is subject to review by our
court for abuse of discretion (“a question of law” as the majority writes)—we would have
drastically expanded our ability to review a host of decisions heretofore decidedly
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unreviewable, including the review of unpreserved issues of law (if, for example, we
concluded that an appellate court had abused its discretion in failing to entertain an
unpreserved question of law or in failing to reduce a sentence).
Perhaps the majority means what it has tucked into its footnote, and is moving
towards the adoption of the views of commentators and past Judges of this Court who have
believed that, for example, the ability to reach unpreserved issues of law surely falls within
our powers (see Hecker, 20 NY3d at 1088 [Smith, J., concurring]; Shoot, The Legislature’s
Power to Correct the Anomaly of Benefitting from a Failure to Preserve an Argument for
Appellate Review at 1335 [“(T)here is nothing in the Constitution or even in the statutes
governing the Court of Appeals’s jurisdiction that even arguably limits the court to
preserved issues of law”]; MacCrate et al, Appellate Justice in New York at 83-84 [“Since
standards for the exercise of discretion can be properly viewed as ‘questions of law,’ no
constitutional change is necessary”]).
Such a move, whether judicial or legislative, would be welcome. The purpose of
the interest of justice is “to allow the letter of the law gracefully and charitably to succumb
to the spirit of justice” (Rickert, 58 NY2d at 126 [1983], quoting Davis, 55 Misc at 659;
see also John F. Wirenius, A Model of Discretion: New York’s “Interests of Justice”
Dismissal Statute, 58 Alb L Rev 175, 176 [1994] [“Justice is, however, an elusive quality,
one which is not always served even by the neutral application of detailed criminal codes
promulgated by legislatures”]).
Deciding when the details of the law should give way to its broader purposes is an
essential legal question. When to apply the law strictly matters just as much as what its
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technical terms mean; both involve quintessential legal questions of who will come within
the ambit of the law and how to accomplish the legislature’s aims in different contexts (see
Belge, 41 NY2d at 64 [Jasen, J., dissenting] [“(T)he Legislature specifically left the justice
standards open-ended, recognizing the futility of developing all-encompassing rules to
cover all situations of injustice”]; Martel v Clair, 565 US 648, 663 [2012] [“As its name
betrays, the ‘interests of justice’ standard contemplates a peculiarly context-specific
inquiry”]).
Other jurisdictions do not seem to perceive that courts, when they act in the “interest
of justice,” are engaging in anything extra-legal (see United States v National City Lines,
7 FRD 393, 397 [SD Cal 1947] [“The phrase ‘in the interest of justice,’ like the analogous
one which occurs often in statutory enactments, ‘in the furtherance of justice,’ has a broad
meaning . . . . Both call for the doing of things which bring about the type of justice which
results when law is correctly applied and administered. They import the exercise of
discretion which considers both the interests of the defendant and those of society. When
commanded by a statute, they do not attempt to determine, in advance, the type of judicial
action to be taken”] [emphasis added]; see also State v Kucharski, 363 Wis 2d 658, 670,
866 NW2d 697, 703 [2015] [reviewing trial court decision in the interest of justice while
mindful that “the ultimate question of whether the evidentiary burden was met would be
one for the trier of fact and not for the reviewing court”]).
Nor is there reason to think that the distinction in the State Constitution between
issues of law and issues of fact was intended to place interest-of-justice rulings on the “fact”
side of the line. The dichotomy of “law” and “fact,” reflected in the language of the
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Judiciary Article (see NY Const, art VI, § 3 [a], § 22 [d]), is expressed as well in the history
of the 1894 constitutional convention in which our powers of review were limited to
questions of law, and to the Appellate Division were left questions of fact (see explanatory
statement of the Judiciary Committee, 2 Rev Rec, 1894 NY Constitutional Convention at
462 [“The Court of Appeals is to be strictly limited to its proper province of reviewing
questions of law (except in capital cases), leaving the judgments of the Appellate Division
final upon all questions of fact”]).
The interest of justice, as a statutory device for tailoring legal codes to the contextual
needs of a case, would not need to tread upon the factual findings of the courts below. That
is why the Appellate Division’s “weight of the evidence” review is distinct from its review
of a judgment in the interest of justice (compare CPL 470.15 [5] with 470.15 [6]). In a
similar fashion, we have noted that the interest of justice in criminal cases is not concerned
with such essential factual determinations as whether the defendant is guilty or innocent
(see Belge, 41 NY2d at 62-63 [Fuchsberg, J., concurring] [“(CPL 210.40) constitutes the
current codification of earlier enactments which expressed the need for a residuum of
inherent discretion to act in the unusual case that cries out for fundamental justice beyond
the confines of conventional considerations of ‘legal or factual merits of the charge or even
on the guilt or innocence of the defendant’”], quoting Clayton, 41 AD2d at 206). The
foremost example of the lack of congruence between questions of fact and the interest of
justice is in the review of unpreserved questions of law—which the Appellate Division
may reach pursuant to its interest-of-justice power, but which necessarily are pure
questions of law.
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If neither the textual nor conceptual bases for limiting our review of factual findings
applies to the interest of justice, what about the purposes behind the constitutional division
of law and fact? Here too, the relevant considerations support extending a discretionary
interest-of-justice power to our court. Doing so would not run afoul of the concerns for
managing caseloads that motivated the constitutional distinction between law and fact.10
Quite the opposite: it can assist judicial efficiency by avoiding redundancy of litigation.
Furthermore, as discussed above, settling the law and ensuring its uniformity have been at
the forefront of constitutional debates concerning our powers of review (see explanatory
statement of the Judiciary Committee, 2 Rev Rec, 1894 NY Constitutional Convention at
464 [“The public interests demand that the law should be settled; that it should be the same
for the whole State; that it should be a consistent and harmonious system; that it should be
declared clearly and authoritatively by some supreme power, in order not merely that
litigants may have their right, but that the whole people may know what is the law”]). The
ability to reach unpreserved issues of law and to harmonize disparate lower court practices

Even the case cited by the majority for the proposition that the Court of Appeals’ grant
of constitutional “authority was designed to give this Court ‘supreme power to
authoritatively declare and settle the law uniformly throughout the state’” emphasizes that
the limitation of our court’s jurisdiction to questions of law was established because “the
calendar of the Court of Appeals was then overloaded with work, much of which was
unnecessary to settle the law . . . . It was by thus limiting the jurisdiction of this court that
it sought to reduce the volume of its business” (Reed v McCord, 160 NY 330, 335 [1889]).
For the reasons explained above, the interest-of-justice power would aid the court in
settling the law and, because it is discretionary, support rather than hamper judicial
economy. In any event, granting the Court of Appeals an interest-of-justice power does
not require any change to the prohibition that the Court cannot, except in very limited
circumstances, review questions of fact.
10
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concerning when to relax the letter of the law in favor of its broader purposes are essential
for advancing those constitutional objectives.
IV.
The majority abandons our prior precedent, albeit for a laudable purpose. I dissent
because, under our existing statutory powers, I must. However, the majority has put its
finger on issues of geographic disparity, stunted development of the law, and inadequate
justice in individual cases. The proper answer is for the legislature to bring our court in
line with the other appellate courts and enable us to employ our discretion as needed to
make decisions in the interest of justice. No reason now exists to relegate justice to the
lower courts only; is justice not our paramount role?

Order reversed and case remitted to the Appellate Term for the Ninth and Tenth Judicial
Districts for consideration of issues raised but not determined on the appeal to that Court.
Opinion by Chief Judge DiFiore. Judges Rivera, Stein, Fahey and Garcia concur. Judge
Wilson dissents and votes to dismiss the appeal in an opinion.
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SUMMARY
Appeal, by permission of an Associate Judge of the Court of
Appeals, from an order of the Appellate Term of the Supreme
Court in the Second Judicial Department, Second, Eleventh
and Thirteenth Judicial Districts, entered May 20, 2011. The
Appellate Term affirmed a judgment of the Criminal Court
of the City of New York, Kings County (Miriam Cyrulnick,
J.), which had convicted defendant, upon his plea of guilty,
of aggravated unlicensed operation of a vehicle in the third
degree.
People v Fernandez, 31 Misc 3d 144(A), 2011 NY Slip Op
50932(U), affirmed.
HEADNOTES
Crimes
Accusatory Instrument
Simplified Traffic Information—Title
Instrument Not Controlling

of

Accusatory

(1) The accusatory instrument charging defendant with
aggravated unlicensed operation of a motor vehicle, which
was titled “Complaint/Information” and contained factual
information, was sufficient to serve as a simplified traffic

information because it was substantially in the form
prescribed by the Commissioner of Motor Vehicles. As
defined in CPL 100.10 (2) (a), a simplified traffic information
is a streamlined instrument designed for the expeditious
processing of traffic infractions. To be facially sufficient, the
instrument must also comply with the requirement of CPL
100.25 (1) that it be “substantially in the form prescribed by
the commissioner of motor vehicles.” The title “Complaint/
Information” here did not control what the accusatory
instrument was and make it a misdemeanor complaint. The
title could not be dispositive as it was the legislature's
intention, in providing that a simplified traffic information
need only “substantially” conform to the requirements of the
Commissioner of Motor Vehicles, that no single part of the
form be dispositive. Moreover, the Commissioner does not
require a simplified traffic information to have any title at
all (see 15 NYCRR 122.2). The substance of the instrument
rather than its denomination controlled.

Crimes
Accusatory Instrument
Simplified Traffic Information—Part 122 Complaint Form
Used in New York City
(2) The accusatory instrument charging defendant with
aggravated unlicensed operation of a motor vehicle, which
was a part 122 complaint form embodied in the New York
Police Department (NYPD) Patrol Guide's Procedure No.
209-11, was facially sufficient to serve as a simplified
traffic information because it substantially complied with the
requirements enumerated in 15 NYCRR 122.2. The form
used here—titled “Complaint/Information” and containing
factual information—did not have to comply with 15 NYCRR
part 91, promulgated pursuant to Vehicle and Traffic Law
§ 207, as these *45 provisions do not apply to simplified
traffic informations in New York City. Instead, the applicable
requirements derive from Vehicle and Traffic Law § 226,
which authorizes the Commissioner of Motor Vehicles to
prescribe the form of a summons and complaint in traffic
cases. The regulation, 15 NYCRR 122.2, promulgated
pursuant to section 226, was intended to designate the form to
be used for a simplified traffic information, but the regulation
was revised in 1978 and now includes neither a sample
illustrated form nor the express language “simplified traffic
information.” The deletion of that specific language from the
regulation did not evince any intent to alter the use of the
part 122 complaint form as the simplified traffic information
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in New York City. Rather, the part 122 complaint form is
embodied in NYPD Patrol Guide Procedure No. 209-11,
which depicts the multipurpose form that is used for any
misdemeanor or violation listed in the Vehicle and Traffic
Law. It is the form that is routinely used as a simplified
traffic information in parts of New York City to prosecute
traffic misdemeanors in criminal court. Moreover, the form
substantially complied with the requirements specified in 15
NYCRR 122.2 with respect to size, form and content. A
new more carefully drawn form, however—one that is titled
“simplified traffic information” and does not include any
space for factual allegations—would better service the city
and the public.
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misdemeanor complaint, where it is denominated
“Complaint/Information,” and where the instrument alleges
evidentiary facts purporting to establish the elements of
the offense charged but omits entirely facts supporting
“reasonable cause” to believe that appellant knew or had
reason to know he was driving with a suspended or revoked
license. (

Dreyden, 15 NY3d 100;

NY2d 849;

ANNOTATION REFERENCE
See ALR Index under Automobiles and Highway Traffic;
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OPINION OF THE COURT
Chief Judge Lippman.
The issue presented by this appeal is whether the accusatory
instrument was a facially sufficient simplified traffic
information, although it was titled “Complaint/Information,”
**2 and contained factual information. For the reasons
set forth below, we hold that the accusatory instrument
was sufficient to serve as a simplified traffic information
because it was substantially in the form prescribed by the
Commissioner of Motor Vehicles.
On January 9, 2009, defendant was arrested and arraigned
on charges of aggravated unlicensed operation of a motor
vehicle pursuant to

Steven Banks, Legal Aid Society, New York City (Svetlana M.
Kornfeind of counsel), for appellant.
The accusatory instrument charging appellant with a
traffic misdemeanor is a jurisdictionally *46 defective

People v Burwell, 53

People v Alejandro, 70 NY2d 133;

v Kalin, 12 NY3d 225;

People v

People v Nuccio, 78 NY2d 102;

People v Di Gioia, 98 Misc 2d 359;

15 NYCRR part 91; 122.2.
NY Jur 2d, Automobiles and Other Vehicles §§ 979, 993; NY
Jur 2d, Criminal Law: Procedure §§ 948, 959.

People v Casey, 95 NY2d 354;

Vehicle and Traffic Law § 511

1

(1) (a). Defendant had 13 prior license suspensions.
The accusatory instrument was four by eight inches
and the front of the accusatory instrument *47 was
denominated, “COMPLAINT/INFORMATION.” In a space
designated, “Description of Violation,” the instrument stated,
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“Aggravated Unlicensed Operator.” The instrument listed
defendant's name, address, date of birth, sex, license
information, vehicle description and vehicle registration
information. The accusatory instrument also listed the
date, time and address at which defendant was stopped.
The reverse side was denominated “CRIMINAL COURT
INFORMATION (DESCRIBE OFFENSE),” and was
accompanied by the following handwritten description: “At
t/p/o, A/O observed Deft driving S/B on 4th Ave & 40th
St operating a Black, 1998 Lincoln Town car Indiana Plate
#1375E complete a left turn onto 40th St. across three lanes
of traffic. Informed by DMV that Deft license revoked (13 on
7 dates) [sic].”
A box was marked indicating outstanding warrants had
been checked. The arresting officer dated and signed the
instrument immediately below the factual write up, that the
officer “PERSONALLY OBSERVED THE COMMISSION
OF THE OFFENSE CHARGED HEREIN.”
Traffic misdemeanors may be prosecuted in criminal court
by a misdemeanor information, misdemeanor complaint
or simplified traffic information. A facially sufficient
misdemeanor complaint complies with the form and content
requirements of CPL 100.15 and, in its factual portion, alleges
evidentiary facts providing reasonable cause to believe
that the **3 defendant committed the offense charged.
(CPL 100.15 [3]; 100.40 [4] [b].) Omission of an element
of the charged crime renders a misdemeanor complaint
jurisdictionally defective ( People v Dreyden, 15 NY3d
100 [2010]). A defendant may only be prosecuted upon
a misdemeanor complaint if prosecution by misdemeanor
information is waived.
As defined in CPL 100.10 (2), 2 a simplified traffic
information is a streamlined instrument designed for the
expeditious *48 processing of traffic infractions; it is a
short, written accusation, signed by a police officer and filed
with a criminal court. Evidentiary facts are not required.
To be facially sufficient, the instrument must also comply
with the requirement of
CPL 100.25 (1) that it be
“substantially in the form prescribed by the commissioner of
motor vehicles” (emphasis added).
The arraignment court declined to rule on “whether . . .
this is a simplified traffic [information],” or a misdemeanor
complaint. Defense counsel waived the reading of defendant's
rights—which included the reading of his right to have a

supporting deposition filed 3 —and waived prosecution by
information “[j]ust in case,” and defendant pleaded guilty to
the **4 misdemeanor of aggravated unlicensed operation
of a motor vehicle in the third degree, under
Vehicle and
Traffic Law § 511 (1) (a), in exchange for a $350 fine and
a conditional discharge that required him to clear up his
outstanding traffic tickets. Defendant violated the terms of the
conditional discharge, and the court sentenced him to 30 days,
a term that has been fully served.
Defendant challenged his conviction by arguing that
the accusatory instrument was a facially insufficient
misdemeanor complaint, because it omitted an element
of the offense charged. The People, on the other hand,
argued that the accusatory instrument was a simplified traffic
information, which required no factual allegations.
The Appellate Term held that
“although the accusatory instrument is denominated a
‘complaint/information,’ it is a sufficient simplified traffic
information since it designates the offense charged,
substantially conforms to the form prescribed by the
Commissioner of Motor Vehicles and provides the court
with sufficient information to establish that it has
jurisdiction to hear the case” *49 (31 Misc 3d 144[A],
2011 NY Slip Op 50932[U], *1 [2011] [citations omitted]).
The Appellate Term relied on People v Ferro (22 Misc 3d 7
[App Term, 2d Dept 2008], lv denied 12 NY3d 757 [2009]),
in holding that the title of the instrument is not controlling.
I
(1)Defendant's main argument is that the accusatory
instrument was denominated “Complaint/Information,” and
included factual allegations as to only some of the elements
of the offense charged, and therefore must be held to
be an insufficient misdemeanor complaint, rather than a
simplified traffic information. As explained below, we reject
this contention.
A
Defendant points to our decision in
People v Casey (95
NY2d 354 [2000]) for the proposition that a title controls
what a document is and since the document at issue is titled
“Complaint/Information,” it is a misdemeanor complaint.
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Casey concerned claims that a misdemeanor information
for criminal contempt was jurisdictionally defective because
of its hearsay nature ( id. at 358-359). The Appellate
Term held that since the information would have “qualifie
[d] as a misdemeanor complaint,” and since defendant
waived the right to be prosecuted by information, it was not
jurisdictionally defective (People v Casey, 181 Misc 2d 744,
745 [App Term, 2d Dept 1999], citing
People v Connor,
63 NY2d 11 [1984]). We upheld defendant's conviction, but
for different reasons (Casey, 95 NY2d at 359). We explained
that we did not find a basis in the record for a waiver of a right
to be prosecuted by information (id.). We then noted:
“Moreover, as the Appellate Term acknowledged, the
accusatory instrument here was denominated, and
purported to be, a misdemeanor information with a
supporting deposition, not a misdemeanor complaint. That
the instrument would have qualified as a misdemeanor
complaint did not make it one. Since the accusatory
instrument here was in fact a local criminal court
information, and not a misdemeanor **5 complaint, the
District Court would not have had the statutory obligation
to inform defendant that he ‘may not be prosecuted [on a
misdemeanor complaint] . . . unless he consents' ” (id.).
*50 Nonetheless, we held that the nonhearsay requirement
could be satisfied by the contents of the supporting deposition,
and, more broadly, an information should be given “a fair and
not overly restrictive or technical reading” (id. at 359-360).
Our comment about denomination was a side-note, peripheral
to the main holding and relevant only to the issue
of waiver. A misdemeanor information is an accusatory
instrument alleging nonhearsay evidentiary facts supporting
every element of the offense charged. A defendant may be
prosecuted by misdemeanor information alone. By contrast,
a misdemeanor complaint is a misdemeanor information
but with hearsay allegations permitted. A defendant may
not be prosecuted by a misdemeanor complaint—and the
trial court is required to so inform the defendant—unless
prosecution by information is waived, or unless a supporting
deposition is filed. Plainly, our comment in Casey was simply
about whether the instrument did or did not include hearsay
allegations, and what corresponding obligations the trial court
had in ensuring that defendant properly waived his rights.
Moreover, a simplified traffic information need only
“substantially” conform to the requirements of the
Commissioner of Motor Vehicles (

CPL 100.25). Title then

cannot be dispositive when it is the legislature's intention
that no single part of the form be dispositive. This holistic
approach to identifying the form is entirely consistent with
the central holding of Casey. There, we said that “[s]o long
as the factual allegations of an information give an accused
notice sufficient to prepare a defense and are adequately
detailed to prevent a defendant from being tried twice for
the same offense, they should be given a fair and not overly
restrictive or technical reading” (id. at 360). Furthermore,
the Commissioner of Motor Vehicles does not require a
simplified traffic information to have any title at all (see
15 NYCRR 122.2). It would be illogical, then, to find that
the title of the form governs over its substance (see e.g.
People v Chestnut, 19 NY3d 606, 611 n 2 [2012] [noting
that a party's adherence to the preservation rule's “specific
objection” requirement should not “emphasize form over
substance”]; People v Vespucci, 75 NY2d 434, 442 [1990]
[holding that prosecutor's alternative arrangement complied
with sealing requirement of eavesdropping statute because
“(t)o rule otherwise would sacrifice substance for form and
not advance” the purposes of the statute]).
The Appellate Term correctly concluded that the principles
expressed in People v Ferro were applicable. There, the
court *51 held that an accusatory instrument ambiguously
denominated “Information/Simplified Information” could
function as either a regular or a simplified traffic information
because the substance of the document rather than its
denomination controlled (22 Misc 3d at 8-9 [distinguishing
Casey]).
B **6
That the simplified traffic information included more factual
detail than was required by the statute is inconsequential.
After all, the point of an accusatory instrument is to give
defendant fair notice of the charges levied against him or
her. An excess of detail, therefore, cannot be fatal to its
facial sufficiency. As the Appellate Term noted in Ferro,
“[i]t would indeed be ironic if an excess of details, beyond
the minimum requirements, would undermine the sufficiency
of the simplified information[s]” (22 Misc 3d at 9 [internal
quotation marks and citation omitted]).
II
Defendant also argues this is not a facially sufficient
simplified traffic information since the form used in this
case does not comply with 15 NYCRR part 91, promulgated
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pursuant to
Vehicle and Traffic Law § 207, which
authorizes the Commissioner of Motor Vehicles to prescribe
the form of a uniform summons and complaint in traffic
violation cases. However, neither Vehicle and Traffic Law
§ 207 nor 15 NYCRR part 91 apply to simplified traffic
informations in New York City. 4
Instead, the applicable requirements derive from

Vehicle

5

and Traffic Law § 226, which authorizes the Commissioner
of Motor Vehicles to prescribe the form of a **7 summons
and complaint *52 in traffic cases. The regulation, 15
NYCRR 122.2, promulgated pursuant to
Vehicle and
Traffic Law § 226, was intended to designate the form to be
used for a simplified traffic information, but the regulation
was revised in 1978 and now includes neither a sample
illustrated form nor the express language “simplified traffic
information.” As the Criminal Court has held, the deletion
of that specific language from the regulation does not evince
“any intent to alter the use of the part 122 form as the
simplified traffic information in New York City” (People v
Gindi, 166 Misc 2d 672, 680 [Crim Ct, NY County 1995]).
The part 122 complaint form, as the City of New York's
simplified traffic information, is embodied in New York
City Police Department (NYPD) Patrol Guide Procedure No.
209-11, which depicts the multipurpose form that is used
for any misdemeanor or violation listed in the Vehicle and
Traffic Law. Procedure No. 209-11 was promulgated pursuant
to New York City Charter § 434 (b), which gives the Police
Commissioner responsibility for the “execution of all laws
and the rules and regulations of the [police] department.” The
form in Procedure No. 209-11 is the form that was used in
this case, and is the form that is routinely used as a simplified
traffic information in parts of New York City to prosecute
traffic misdemeanors in criminal court. Most importantly,
form 209-11 substantially complies with the requirements
specified in 15 NYCRR 122.2.
(2)15 NYCRR 122.2 (a) provides that the “ticket packet shall
be a multipage form of at least three parts, approximately 4¼
inches wide and 8½ inches high, including a half-inch stub
for binding across the top.” Additionally, a “serial number,
in a series, form and color approved by the commissioner,
shall be printed at the top of each part” (§ 122.2 [b]), and
“[p]art 1, the complaint, shall contain space for: (1) motorist's
name; (2) address; (3) date of birth; (4) sex; (5) license
identification; (6) vehicle *53 description; (7) registration

information; (8) violation description; (9) time and place of
appearance; and (10) complainant's name and affiliation” (§
122.2 [c]). In this case, the accusatory instrument was a
NYPD Patrol Guide form, Procedure No. 209-11, which
was approximately four inches wide and approximately eight
inches high. It had a serial number printed at the top, and it
included space for all of the categories enumerated in **8 15
NYCRR 122.2 (c) which were all filled in with the requisite
information. Defendant's accusatory instrument therefore
substantially complied with the requirements enumerated in
section 122.2, and thus was a facially sufficient simplified
traffic information. 6
III
Although we hold that according to the technical
specifications of the regulations, Procedure No. 209-11
substantially complies with 15 NYCRR 122.2, and is
therefore sufficient as a simplified traffic information, a new
more carefully drawn form would better service the city
and the public. The present form is confusing and hardly
“simplified.” It would seem clear that, at the very least, a
simplified traffic information used in New York City should
be titled “simplified traffic information” and should not
include any space for factual allegations.
Accordingly, the order of the Appellate Term should be
affirmed.
Pigott, J. (dissenting). While the issue in this case, colored
by the defendant's rather checkered past of run-ins with the
Vehicle and Traffic Law, may seem trivial or nettlesome, it
points up a vexing problem in this area of the law. Was the
defendant charged using a simplified traffic information, a
misdemeanor complaint, or a misdemeanor information?
The dilemma is not uncommon. Unfortunately, it seems that
over the years importantly different documents have been
conflated into one to the benefit of no one.
*54 I.
A simplified traffic information is
“a written accusation by a police officer, or other public
servant authorized by law to issue same, filed with a
local criminal court, which charges a person with the
commission of one or more traffic infractions and/or
misdemeanors relating to traffic, and which, being in a
brief or simplified form prescribed by the commissioner of
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motor vehicles, designates the offense or offenses charged
but contains no factual allegations of an evidentiary nature
supporting such charge or charges” (CPL 100.10 [2] [a]
[emphasis added]).
It is “designed to provide an uncomplicated form for handling
the large volume of **9 traffic infractions and petty offenses
for which it is principally used. It need not provide on its
face reasonable cause to believe defendant has committed the
offense” (
also

People v Nuccio, 78 NY2d 102, 104 [1991]; see

People v Key, 45 NY2d 111, 115-116 [1978]).

Because of its streamlined nature, a person charged by a
simplified traffic information is entitled, upon request, to a
supporting deposition. Under the statute,
“where a person is charged by a simplified information
and is served with an appearance ticket as defined in
[CPL] 150.10, such appearance ticket shall contain the
following language: ‘NOTICE: YOU ARE ENTITLED
TO RECEIVE A SUPPORTING DEPOSITION
FURTHER EXPLAINING THE CHARGES PROVIDED
YOU REQUEST SUCH SUPPORTING DEPOSITION
WITHIN THIRTY DAYS FROM THE DATE YOU
ARE DIRECTED TO APPEAR IN COURT AS SET
FORTH ON THIS APPEARANCE TICKET. DO YOU
REQUEST A SUPPORTING DEPOSITION? [ ]YES[ ]
NO’ ” (

CPL 100.25 [4]).

This is an important requirement because, in the vast majority
of cases, motorists will mail in their pleas. Motorists are
entitled to a supporting deposition if they need one, and must
be advised of that right.
As the majority points out (see majority op at 52), the
regulation intended to designate the form to be used for
a simplified traffic information in New York City (where
defendant *55 was arrested) is 15 NYCRR 122.2. That
regulation provides that a simplified traffic information shall
have “at least three parts” (15 NYCRR 122.2 [a])—part I, the
“complaint” (15 NYCRR 122.2 [c]), and parts II and III, the
“appearance ticket and the summons” (15 NYCRR 122.2 [f])
—and “[a] serial number . . . shall be printed at the top of each
part” (15 NYCRR 122.2 [b]). The reverse side of the ticket
“shall contain a plea form and instructions for answering
said summons” (15 NYCRR 122.2 [e]). The simplified
traffic information will contain a “violation description” (15
NYCRR 122.2 [c] [8]), but will not contain space for a

detailed description of the offense or allegations of the facts
underlying it (see 15 NYCRR 122.2 [c]), so as to be consistent
with CPL 100.10 (2) (a).
The accusatory instrument in this case bears little resemblance
to that template. Most crucially, the instrument contained no
fewer than eight lines headed “Criminal Court Information
(Describe Offense)” that the arresting officer may fill with
a description of the facts underlying the offense. The form
therefore clearly contravenes the dictates of CPL 100.10
(2) (a) (simplified traffic information “contains no factual
allegations of an evidentiary nature supporting such charge or
charges”). **10
Moreover, although the instrument included what purports to
be an appearance ticket and summons, it does not include
the statutorily required language concerning entitlement to
receive a supporting deposition (see
CPL 100.25 [4]). If
it were a simplified traffic information, it would have to be
dismissed as facially insufficient. 1
Additionally, although the instrument has “a serial number
printed at the top” (majority op at 53) and at the foot of the
reverse side, it does not have a serial number at the top of
each part, in violation of 15 NYCRR 122.2 (b). In fact, it is
not at all clear where each part begins and ends. And, while
the reverse contains a plea form, it has no instructions for
answering the summons, as required by 15 NYCRR 122.2 (e);
the latter appear on the first page.
*56 While I accept that a simplified traffic information
must only be “substantially in the form prescribed by the
commissioner” ( CPL 100.25 [1] [emphasis added]; but see
CPL 100.10 [2] [a] [no use of the word “substantially”]), the
differences here are significant enough that, as a practical
matter, this document is plainly something other than a
simplified traffic information.
As the majority notes, the accusatory instrument in this
case was on the form depicted in New York City Police
Department Patrol Guide Procedure No. 209-11 (Form
209-11) (see majority op at 52). Indeed it is fair to say that
the instrument is not “substantially in the form prescribed
by the commissioner” ( CPL 100.25 [1]); it is in a form
prescribed by the Police Department. Form 209-11 is a
versatile accusatory instrument, which the Patrol Guide
describes as a “Criminal Court Summons” or a “Complaint/
Information” and is to be used for “pedestrian offenses and
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traffic misdemeanors.” 2 **11 As examples of offenses for
which it might be used, the Patrol Guide gives disorderly
conduct (Penal Law § 240.20 [5]) and trespass (Penal Law
§ 140.05). If the offense is “returnable to Criminal Court,”
the arresting officer is directed to complete a section of
the form titled “Criminal Court Information.” The officer
is instructed that this section “must include eyewitness
(non-hearsay) allegations of fact describing acts of the
defendant,” rather than merely “the specific language of the
law.” In other words, Form 209-11 is designed to be used
as a regular criminal court information (see CPL 100.10
[1]) that must include a “factual part” (CPL 100.15 [3]),
containing “[n]on-hearsay allegations” that “establish, if true,
every element of the offense charged and the defendant's
commission thereof” (CPL 100.40 [1] [c]). There is no
indication whatsoever that Form 209-11 was designed to be a
simplified traffic information.
The majority analyzes
People v Casey (95 NY2d 354
[2000]), pointing out that it does not stand for the proposition
that the title of an accusatory instrument is dispositive (see
majority op at 49-50). That much is correct. However,
Casey clearly stands for a related proposition—an accusatory
instrument that “was denominated, and purported to be, a
misdemeanor information” is a misdemeanor information
(Casey, 95 NY2d at 359 [emphasis added]). I disagree with
the majority's assertion that this holding *57 in Casey “was
a side-note, peripheral to the main holding” (majority op
at 50). In fact, it was the basis of our conclusion that the
accusatory instrument in that case “was in fact a local criminal
court information” (95 NY2d at 359). If we had concluded
otherwise, the rest of our opinion in Casey, which assumed
that the instrument was an information, would have been
superfluous.
Here, the accusatory instrument not only was titled
“Complaint/Information,” rather than “Simplified Traffic
Information,” but it also purported to be a regular information,
insofar as it gave the arresting officer the opportunity to
describe in detail the facts underlying the suspected offense or
misdemeanor. Therefore, contrary to the majority's assertion,
Casey is controlling.
The accusatory instrument in this case was not a simplified
traffic information with some unnecessary factual detail
(see majority op at 51), but an insufficient misdemeanor
information. The instrument did not allege evidentiary facts
showing the basis for the arresting officer's conclusion that
the defendant knew, or had reason to know, that his license

had been revoked, an element of the offense charged. 3
This is despite the fact that there was ample space (eight
lines) to do so, and the arresting officer otherwise described
the evidentiary facts in detail. Therefore, the accusatory
instrument was insufficient and should have been dismissed
as **12 jurisdictionally defective (see generally
v Dreyden, 15 NY3d 100, 102-103 [2010];
9 NY3d 259, 262 [2007]).

People

People v Jones,

The majority concedes that Form 209-11 is “confusing,” and
suggests in conclusion that “a simplified traffic information
used in New York City should be titled ‘simplified traffic
information’ and should not include any space for factual
allegations” (majority op at 53 [emphases added]). But
CPL 100.10 (2) (a) compels us to say “must” rather than
“should.” Nothing but confusion will be engendered by
the majority's suggesting a better form, instead of simply
requiring it. Defendants will be left to navigate a fog of
obscurity concerning whether they are being charged by
means of a simplified traffic information, misdemeanor
complaint, or misdemeanor information. Prosecutors and
police officers, meanwhile, are encouraged to believe that
accusatory instruments that in any way resemble a simplified
*58 traffic information need not comply with “reasonable
cause” sufficiency standards. And courts are left to sort it out.
II.
Although the arraignment court declined to rule on
whether the accusatory instrument was a simplified traffic
information, the Appellate Term affirmed the arraignment
court's judgment on the basis that the accusatory instrument
was a simplified traffic information (31 Misc 3d 144[A], 2011
NY Slip Op 50932[U] [2011]). The Appellate Term therefore
affirmed on a ground that the lower court had not decided
adversely to the appealing party, which would at first blush
appear to be a violation of People v LaFontaine (92 NY2d
470 [1998]). This would mean that we would have to reverse
the Appellate Term's order and remand to the Criminal Court.
Although I believe that LaFontaine was wrongly decided
(see People v Ingram, 18 NY3d 948, 949-951 [2012, Pigott,
J., dissenting]), we are constrained by that decision, and we
cannot be arbitrary in applying it. However, as the majority
implicitly holds, LaFontaine is inapplicable here. This is
because the alleged error would be a mode of proceedings
error, and LaFontaine does not apply to these (see People v
Concepcion, 17 NY3d 192, 199 [2011] [noting that there is no
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LaFontaine error when the issue decided by the intermediate
appellate court is one that “does not need to be raised or
preserved at trial in order to be reviewed on appeal”]).
For the reasons stated in part I of this opinion, I would reverse
the order of the Appellate Term, and dismiss the accusatory
instrument.

Order affirmed.
FOOTNOTES

Copr. (C) 2021, Secretary of State, State of New York

Judges Ciparick, Graffeo, Read and Jones concur with Chief
Judge Lippman; Judge Pigott dissents and votes to reverse in
a separate opinion in which Judge Smith concurs.

Footnotes
1

2

3

4

5

“A person is guilty of the offense of aggravated unlicensed operation of a motor vehicle in the third degree
when such person operates a motor vehicle upon a public highway while knowing or having reason to know
that such person's license or privilege of operating such motor vehicle in this state or privilege of obtaining
a license to operate such motor vehicle issued by the commissioner is suspended, revoked or otherwise
withdrawn by the commissioner” ( § 511 [1] [a]).
CPL 100.10 (2) (a) provides:
“A ‘simplified traffic information’ is a written accusation by a police officer, or other public servant
authorized by law to issue same, filed with a local criminal court, which charges a person with the
commission of one or more traffic infractions and/or misdemeanors relating to traffic, and which, being
in a brief or simplified form prescribed by the commissioner of motor vehicles, designates the offense or
offenses charged but contains no factual allegations of an evidentiary nature supporting such charge or
charges. It serves as a basis for commencement of a criminal action for such traffic offenses, alternative
to the charging thereof by a regular information, and, under circumstances prescribed in
section
100.25, it may serve, either in whole or in part, as a basis for prosecution of such charges.”
A defendant who is charged by a simplified traffic information is entitled, upon request, to the filing and service
of a supporting deposition; or, at arraignment after arrest (as opposed to a Desk Appearance Ticket) the
court must inform defendant of his right to have a supporting deposition filed unless defendant waives the
reading of that right. Defendant here did not request a supporting deposition and his attorney waived the
reading of the right to have one filed.
Vehicle and Traffic Law § 207 (4) states, in relevant part, that “[t]he provisions of this section shall not
apply to or supersede any ordinance, rule or regulation heretofore or hereafter made, adopted or prescribed
pursuant to law in any city having a population of one million or over” for offenses occurring therein. Similarly,
15 NYCRR part 91 includes a provision which states that “[t]his Part shall not apply to tickets issued within
any city having a population of one million or over for offenses occurring therein” (15 NYCRR 91.4 [a]).
Vehicle and Traffic Law § 226 authorizes the Commissioner of Motor Vehicles to prescribe the form of a
summons and complaint in all cases involving traffic infractions, as specified in
Vehicle and Traffic Law §
225 (1). Although defendant argues that this section cannot apply to his case, because aggravated unlicensed
operation in the third degree is a misdemeanor, Vehicle and Traffic Law § 225 (1) applies to misdemeanors
when a traffic infraction and a crime arise out of the same transaction or occurrence. In this case, defendant
was stopped because he completed a left turn across three lanes of traffic, which is a traffic infraction. After
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he was stopped, it was determined that he had also violated

6

1

2

3

Vehicle and Traffic Law § 511 (1), aggravated

unlicensed operation in the third degree, which is a crime.
Vehicle and Traffic Law § 225 (1) states:
“Whenever a crime and a traffic infraction arise out of the same transaction or occurrence, a charge
alleging both offenses may be made returnable before the court having jurisdiction over the crime.
Nothing herein provided shall be construed to prevent a court, having jurisdiction over a criminal charge
relating to traffic or a traffic infraction, from lawfully entering a judgment of conviction, whether or not
based on a plea of guilty, for any offense classified as a traffic infraction.”
Defendant pointed out that Procedure No. 209-11, as listed in the Patrol Guide, states “CRIMINAL COURT[:]
PEDESTRIAN OFFENSES AND TRAFFIC MISDEMEANORS (except unlicensed operator . . . ).” This note
instructs police officers that for the crime of unlicensed operator, a Desk Appearance Ticket, which does not
accompany an arrest but requires defendants to come to criminal court at a specified later date, should not
be issued. Instead, a defendant charged with unlicensed operator should immediately be taken into custody
—which is what happened here—rather than be allowed to reenter and operate his or her vehicle.
The majority states that, in the absence of such notice, the court must inform a defendant of his right to
have a supporting deposition filed, unless the defendant waives the reading of that right (majority op at 48
n 3; see
CPL 170.10 [4] [c]). The majority concludes that here defendant's counsel waived the reading of
defendant's right to a supporting deposition. Counsel did if we accept the record evidence that she waived
the reading of rights and charges for all her cases that evening. But this does not constitute a knowing waiver
and, absent some notice on the accusatory instrument, serves as no notice at all.
The Patrol Guide states that Form 209-11 is not to be used for “unlicensed operator” offenses. The majority's
speculative explanation of this exception (majority op at 53 n 6) is impossible to evaluate because it is
unsupported by citation or argument.
Since the defendant waived his right to be prosecuted by information, it must be evaluated as a misdemeanor
complaint, as defendant argues.

End of Document
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88 N.Y.2d 92, 666 N.E.2d 203, 643 N.Y.S.2d 498
The People of the State of New York, Respondent,
v.
Eric Gordon, Appellant.
Court of Appeals of New York
82
Argued March 20, 1996;
Decided April 25, 1996
CITE TITLE AS: People v Gordon
SUMMARY
Appeal, by permission of an Associate Judge of the Court
of Appeals, from an order of the Appellate Division of the
Supreme Court in the Fourth Judicial Department, entered
April 28, 1995, which (1) reversed, on the law, an order
of the Supreme Court (Vincent E. Doyle, J.), entered in
Erie County, granting a motion by defendant to dismiss the
indictment charging him with robbery in the first degree,
criminal possession of stolen property in the fifth degree and
criminal possession of a weapon in the fourth degree, (2)
denied the motion to dismiss, (3) reinstated the indictment,
and (4) remitted the matter to Supreme Court for further
proceedings on the indictment.

inadmissible by extrinsic proof, the legal sufficiency of the
indictment is not undermined as the court's function on a
motion to dismiss an indictment pursuant to CPL 210.20
(1) (b) is limited to an assessment of the legal sufficiency
of the evidence at the time of the indictment, not in light
of subsequent events. The relevant inquiry on a motion to
dismiss an indictment pursuant to CPL 210.20 (1) (b) is
whether the evidence before the Grand Jury, viewed most
favorably to the People, would support a determination of
guilt. Here, the victim's positive identification of defendant,
together with the arresting officer's testimony, as presented to
the Grand Jury, satisfied this threshold standard.

Crimes
Indictment
Dismissal Based on Legal Impediment to Conviction-Suppression of Identification Evidence
(2) The indictment of defendant for robbery in the first degree
and related crimes arising from the armed holdup of the victim
need not be dismissed on the ground that the suppression
of the victim's identification of defendant constitutes a legal
impediment to defendant's conviction (see, CPL 210.20
[1] [h]). Suppression of the identification evidence simply
diminishes the *93 quantum of proof against defendant but
does not negate any elements of the charged crimes. While
the absence of the identification may create difficulty for the
prosecution at trial, it certainly does not render it impossible
for the People to obtain a conviction against defendant.

People v Gordon, 214 AD2d 1029, affirmed.
TOTAL CLIENT SERVICE LIBRARY REFERENCES
HEADNOTES
Crimes
Indictment
Sufficiency of Evidence before Grand Jury--Suppression of
Identification of Defendant
(1) The indictment of defendant for robbery in the first degree
and related crimes arising from the armed holdup of the victim
was not rendered legally insufficient (see, CPL 210.20 [1]
[b]) due to the suppression of the victim's identification of
defendant. In the context of a Grand Jury proceeding, legally
sufficient evidence means proof of a prima facie case, not
proof beyond a reasonable doubt. If competent prima facie
evidence underlying an indictment is subsequently rendered

Am Jur 2d, Indictments and Informations, §§ 27, 28, 91.
Carmody-Wait 2d, Criminal Procedure §§ 172:1034,
172:2005, 172:2006, 172:2020.
CPL 210.20 (1) (b), (h).
NY Jur 2d, Criminal Law, §§ 1048, 1050, 1052, 1152, 1179.
ANNOTATION REFERENCES
See ALR Index under Indictments and Informations.
POINTS OF COUNSEL
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Vincent F. Gugino, Buffalo, Linda S. Reynolds and Barbara
J. Davies for appellant.
The Court below erroneously reversed the order of the lower
court and reinstated the indictment under the provisions of
CPL 210.20 (1) (h). (

People v Swamp, 84 NY2d 725;

People v Franco, 196 AD2d 357;
People v Goodman, 31
NY2d 262; People v Frisbie, 40 AD2d 334; People v Groh,
97 Misc 2d 894; People v Maksymenko, 105 Misc 2d 368;
People v Bussey, 155 Misc 2d 916; People v Rickert, 58 NY2d
122; Matter of
Holtzman v Goldman, 71 NY2d 564.)
Kevin M. Dillon, District Attorney of Erie County, Buffalo
(J. Michael Marion and John J. DeFranks of counsel), for
respondent.
The Court below correctly reversed the order of the trial court
and reinstated the indictment against defendant. (
Swamp, 84 NY2d 725;

People v

People v Oakley, 28 NY2d 309.)

OPINION OF THE COURT
Ciparick, J.
(1, 2) Defendant was indicted for one count of robbery
in the first degree, one count of criminal possession of
stolen property in the fifth degree and one count of criminal
possession of a weapon in the fourth degree for his role in the
armed holdup of the manager of a restaurant in Buffalo. After
the manager's identification of defendant was suppressed,
defendant moved to dismiss the indictment pursuant to CPL
210.20 (1) (b) and (h) on the grounds that the evidence
before the Grand Jury was *94 legally insufficient and
that there was a legal impediment to conviction, arguments
defendant presses on this appeal. For the reasons that follow,
we conclude that the indictment is not rendered legally
insufficient due to the suppression of the identification
evidence nor is there a legal impediment to conviction
simply because the People's case is weakened without that
identification.
I.
On October 31, 1992, two officers on radio patrol responded
to the report of the armed robbery. When they arrived at the
restaurant, the officers encountered the manager, Libo Liu.
Liu described the two robbers as males, one dressed in a
red sweatsuit and the other wearing a black jacket with a
plastic bag over his face. Liu said that the man in the black
jacket brandished a gun and that the man in the red sweatsuit
removed between $300 to $500 from the cash register and

demanded his wristwatch. With this information, the officers
canvassed the immediate neighborhood in search of the armed
bandits.
The officers spotted two individuals generally fitting the
description, and approached them for purposes of conducting
a patdown. After a pellet gun was recovered from the
waistband of the man wearing the red sweatpants--not the
defendant--the two were informed that they were suspects in
a robbery. The officers transported them to the restaurant, and
one officer went into the restaurant and brought Liu out to the
patrol car. That officer then brought defendant out of the back
of the patrol car and asked Liu whether he recognized him.
Liu hesitated for a moment but ultimately identified defendant
as the robber.
At the Wade hearing, it was revealed that Liu positively
identified defendant after the officer placed the gun in
defendant's hand and requested that he point it in the direction
of Liu. The hearing court ruled that Liu's identification of
defendant should be suppressed because it was the result of an
improper, unconstitutional and unduly suggestive procedure.
Subsequently, defendant moved, inter alia, to dismiss
the indictment pursuant to CPL 210.20 (1) (b) and (h).
Defendant argued that because the identification by Liu
was suppressed and the arresting officer's knowledge flowed
directly from this improper identification, there was nothing
linking defendant to the crime. Defendant declared that the
indictment, based only on his presence a quarter of a mile
from the crime scene *95 in the company of an individual
identified as a participant in the robbery and his possession of
$135 in cash, does not establish every element of the crimes
charged and is therefore legally insufficient. Defendant also
asserted that neither the alleged weapon nor the watch
reportedly stolen from the restaurant manager was recovered
from him. In addition, defendant contended that without
the testimony of Liu, the People lacked evidence that he
participated in the robbery, acted as a principal or accomplice,
possessed the gun during the robbery or immediate flight
therefrom, or of the source of his cash. Thus, defendant
maintained that because the People's evidence was no longer
competent, there existed a legal impediment to his conviction.
Supreme Court agreed and granted defendant's motion to
dismiss the indictment, noting that in the absence of Liu's
identification testimony it was not persuaded that the evidence
presented to the Grand Jury was legally sufficient to justify
the indictment. The Appellate Division reversed, on the law,
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denied the motion, reinstated the indictment and remitted to
Supreme Court for further proceedings on the indictment (see,
People v Gordon, 214 AD2d 1029). Relying on this Court's
decision in People v Swamp (84 NY2d 725), the Appellate
Division ruled that although the identification evidence was
determined unreliable and incompetent at the Wade hearing,
it nevertheless supported a prima facie case at the Grand
Jury stage (see, People v Gordon, 214 AD2d 1029, supra).
Additionally, the Court held that under the authority of Swamp
there was no legal impediment to conviction even though
the People's case was weakened without Liu's identification
testimony (see, id.). A Judge of this Court granted defendant
leave to appeal and we now affirm.
II.
CPL 190.65 (1) provides that a Grand Jury may indict
a person for an offense when the evidence before it (a)
establishes all the elements of the crime and (b) also
establishes reasonable cause to believe that the accused
committed the crime to be charged. The first prong of the
statute requires that the People present prima facie proof
that the charged crime has been committed by defendant;
the second dictates the degree of certitude grand jurors must
possess to indict (see,
115).

People v Jennings, 69 NY2d 103,

In the context of Grand Jury procedure, we have held that
legally sufficient evidence means proof of a prima facie case,
*96 not proof beyond a reasonable doubt (see, id.; People
v Mayo, 36 NY2d 1002, 1004;
People v Haney, 30 NY2d
328, 335-336; People v Peetz, 7 NY2d 147, 149; see also,
CPL 70.10). Evidence that is legally sufficient to establish
a prima facie case in the Grand Jury may nevertheless
be inadequate to prove guilt beyond a reasonable doubt
at trial (see,
People v Sabella, 35 NY2d 158, 167). If
competent prima facie evidence underlying an indictment
is subsequently rendered inadmissible by extrinsic proof-for example, evidence of an unduly suggestive identification
procedure proffered at a Wade hearing--the legal sufficiency
of the indictment is not undermined (see, People v Swamp,
84 NY2d, at 731-732, supra

; People v Brewster, 63

NY2d 419, 422-423;
People v Oakley, 28 NY2d 309,
312). Competent prima facie evidence stands sufficient until
nullified, and can supply a necessary element in a prima
facie case unless nullified before an indictment is secured

(see, People v Swamp, 84 NY2d, at 731, supra
Oakley, 28 NY2d, at 312, supra)

; People v

.

(1) We have recognized a distinction between evidence
subject to a per se exclusionary rule that is never sufficient
to support an indictment and evidence that is sufficient to
support a prima facie case before the Grand Jury but is
later proven unreliable (see, People v Swamp, 84 NY2d,
at 731-732, supra

; People v Oakley, 28 NY2d, at 312,

supra) . In the latter situation, we have declined to undo
the work of the Grand Jury because the court's function on a
motion to dismiss pursuant to CPL 210.20 (1) (b) is limited
to an assessment of the legal sufficiency of the evidence
at the time of the indictment, not in light of subsequent
developments. The relevant inquiry on a motion to dismiss
an indictment pursuant to CPL 210.20 (1) (b) is whether the
evidence before the Grand Jury, viewed most favorably to the
People, would support a determination of guilt (see,

CPL

190.65 [1] [a]; People v Jennings, 69 NY2d, at 115, supra) .
Here, Liu's positive identification of defendant, together with
the arresting officer's testimony, as presented to the Grand
Jury, satisfied this threshold standard (see, People v Brewster,
63 NY2d, at 422-423, supra; People v Oakley, 28 NY2d, at
312, supra). To hold otherwise would convert the reviewing
court's function into a summary judgment evaluation of the
quality and quantum of the People's evidence, a function
reserved to the petit jury.
Defendant further contends that the legal insufficiency of
the evidence relied upon by the Grand Jury creates a legal
impediment to conviction within the meaning of *97 CPL
210.20 (1) (h) which independently requires dismissal of
the indictment. Defendant asserts that this pretrial failure of
the prosecution's evidence constitutes the legal impediment
identified in Swamp, where this Court held that if the
chemical field test used to indict defendant for possession
of a controlled substance was subsequently contradicted
there would “exist[ ] a 'legal impediment to conviction
of the defendant for the offense charged,' since it would
be impossible for the People to obtain a conviction based
on the result of a field test that has been conclusively
contradicted” (People v Swamp, 84 NY2d, at 732, supra,
quoting CPL 210.20 [1] [h]). Defendant's reliance on Swamp
is misplaced.
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In Swamp, we specifically ruled that the positive preliminary
field test result indicating the presence of cocaine presented
to the Grand Jury satisfied the threshold standard of legal
sufficiency to establish a prima facie case of unlawful
possession of a controlled substance under

Penal Law §

220.06 (5) (see, id.; see also, CPL 190.30 [2]; 715.50 [1]).
Consequently, we rejected defendant's arguments to dismiss
under CPL 210.20 (1) (b) on the grounds that such preliminary
determination was insufficient to establish a prima facie case
and that a formal laboratory analysis was required to support
the indictment (see, People v Swamp, 84 NY2d, at 729,
supra). The legal impediment to conviction for unlawful
possession of cocaine referred to in Swamp arises when a
subsequent, formal laboratory test yields a negative result
for the presence of cocaine in direct contradiction to the
only other evidence of possession--the positive result from
the field test performed immediately after the substance
was retrieved from defendant. This strips the People of the
only demonstrable evidence of defendant's possession of an
unlawful quantity of cocaine. Absent any proof to support the
statutory element of possession of 500 milligrams or more
of cocaine, there is a legal impediment to conviction within
the contemplation of CPL 210.20 (1) (h) (see,
Franco, 86 NY2d 493, 498-499).
End of Document

People v

(2) This sharply contrasts with the circumstances of the
instant case, where the suppression of the identification
evidence simply diminishes the quantum of proof against
defendant but does not negate any elements of the charged
crimes. While the absence of the identification may create
difficulty for the prosecution at trial, it certainly does not
render it impossible for the People to obtain a conviction
against defendant (see, People v Avant, 33 NY2d 265, 271).
Indeed, it is always possible that another witness may surface
or that evidence *98 previously unavailable to the Grand
Jury may be produced at trial. Therefore, there is no legal
impediment to conviction.
Accordingly, the order of the Appellate Division should be
affirmed.

Chief Judge Kaye and Judges Simons, Titone, Bellacosa,
Smith and Levine concur.
Order affirmed. *99
Copr. (C) 2021, Secretary of State, State of New York
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123 Misc 2d 560), entered
in Bronx County, dismissing, respectively, indictments Nos.
4380/83, 4379/83, 370/84 and 640/83, (2) reversed two orders
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69 N.Y.2d 103, 504 N.E.2d 1079, 512 N.Y.S.2d 652
The People of the State of New York, Respondent,
v.
John Jennings, Appellant. (Indictment No. 638/83.)
The People of the State of New York, Appellant,
v.
John Jennings and Angela Fiumefreddo,
Respondents. (Indictment No. 640/83.)
The People of the State of New York, Appellant,
v.
Sentry Armored Courier Corp.
and Sentry Investigations Corp.,
Respondents. (Indictment No. 4379/83.)
The People of the State of New York, Appellant,
v.
John Finnerty, Respondent.
(Indictment No. 4380/83.)
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John Jennings and Angela Fiumefreddo,
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CITE TITLE AS: People v Jennings
SUMMARY
Appeals, by permission of an Associate Judge of the Court
of Appeals, from an order of the Appellate Division of the
Supreme Court in the First Judicial Department, entered June
20, 1985, which (1) affirmed four orders of the Supreme Court

of that court (Harold E. Goldfluss, J.; opn
123 Misc
2d 560), entered in Bronx County, dismissing, respectively,
indictments Nos. 638/83 and 369/84, and (3) reinstated
indictments Nos. 638/83 and 369/84.
People v Jennings, 111 AD2d 678, modified.
HEADNOTES
Crimes
Indictment
Motion to Dismiss Indictment--Waiver of People's Right to
Written Notice of Motion
(1) Under CPL 210.45 (1), a defendant must provide the
People with written notice of and a reasonable opportunity
to respond to a motion to inspect and dismiss an indictment
made under CPL 210.20. However, by failing to complain
of the flaws now asserted (i.e., that the corporate defendants
did not make written motions to dismiss the new indictments
against them and defendant Fiumefreddo failed to move in
writing either to dismiss the new indictment or to reargue
a prior denial of her motion to *104 dismiss, and that
defendant Jennings' written dismissal motion referred, in
part, to an indictment that had been superseded, rather
than to the replacement indictment), by either raising the
problem before the Presiding Judge made his decision or
moving for reargument within a reasonable time thereafter,
the People waived their right to insist upon conformity with
the procedural requirements of CPL 210.45 (1). Inasmuch as
the requirements of CPL 210.45 (1) are designed primarily
to protect the People from unfair surprise, no overriding
public policies are offended by treating the People's silence
as a waiver of their right to written notice under that statute.
Further, the People have not shown how they were prejudiced
either by the failure of Fiumefreddo and the corporate
defendants to make formal written submissions or by the
failure of defendant Jennings correctly to identify by number
each indictment he was challenging.

Judges
Review of Matter Previously Decided by Judge of Coordinate
Jurisdiction
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Rule against Collateral Vacatur
(2) Although Justice Goldfluss should not have dismissed the
counts of indictments against defendants that Justice Vitale
had previously upheld unless Justice Vitale was unavailable
for referral, because of the People's failure timely to protest
Justice Goldfluss' action, the record is barren of facts from
which it might be concluded that Justice Vitale was available
and able to entertain the motion had it been transferred to him
by his colleague (see, CPLR 2221). Hence, it cannot be said
that the rule against collateral vacatur was violated.

Crimes
Indictment
Motion to Dismiss--Standard for Determining Sufficiency of
Circumstantial Evidence--“Reasonable Cause”
(3) The Criminal Procedure Law provides that a Grand
Jury may indict a person when the evidence before it both
establishes all the elements of the crime and also establishes
reasonable cause to believe that the accused committed the
crime to be charged (CPL 190.65 [1]). Accordingly, in
granting the motions to dismiss all of the indictments charging
the corporate defendants and the individual defendants with
various counts of larceny and misapplication of property,
the reviewing Justice erroneously applied a higher standard
to determine whether the People's circumstantial evidence
of a larcenous intent was sufficient by demanding that the
People's evidence be wholly inconsistent with innocent intent
or belief. It is clear from the statute that the applicable
degree of certitude grand jurors must possess to indict
is “reasonable cause,” not “beyond a reasonable doubt”
or “moral certainty” where the principal proof of guilt
is circumstantial. Furthermore, on a motion to dismiss an
indictment under CPL 210.20 (1) (b), the inquiry of the
reviewing court is limited to the legal sufficiency of the
evidence; the court may not examine the adequacy of the
proof to establish reasonable cause, since that inquiry is
exclusively the province of the Grand Jury.

Crimes
Larceny
Intent to Deprive or Appropriate--Economic Value or Benefit
of Money Entrusted to Defendants for “Fine Counting” and
Invested for Profit

(4) Where Chemical Bank (Chemical) and the corporate
defendant (Sentry) entered into an agreement under which
Sentry was to pick up from Chemical's offices certain “bulk
deposits”, “fine count” this money and then deliver it within
72 hours to Chemical's account at the Federal Reserve
Bank, evidence presented to the Grand Jury, which indicates
only that Sentry and the individual defendants, principals
of Sentry, exercised control over Chemical's money to the
extent of using the funds to make short-term, *105 profitable
investments and, as a result, appropriated some portion of
its economic benefit for themselves, is legally insufficient to
support the charges of second degree grand larceny based
on the claim that by investing Chemical's money for periods
up to 48 hours, defendants evinced an intent to deprive its
true owner of the money's “economic value or benefit,” that
is, the interest that the money was capable of generating.
The People's proof lacks evidence demonstrating an “intent
to deprive * * * or appropriate” (Penal Law § 155.05 [1]).
In light of the fact that defendants' unauthorized use of
Chemical's money extended over no more than a series of
discrete 48-hour periods, the proof was insufficient to show
that they intended to use Chemical's money for so extended
a period or under such circumstances as to acquire the
major portion of its economic value or benefit. Moreover,
inasmuch as Chemical had ceded possession of its money
to the corporate defendant for various 72-hour periods, it
had no legal rights during those periods to the money's
economic value or benefit, which is an incident of possession.
Thus, to the extent that defendants intended to appropriate
to themselves the economic value or benefit of Chemical's
money, it cannot be said that their intentions were unlawful
or even inconsistent with the terms of the bailment.

Crimes
Larceny
Intentional and Permanent Taking of Interest Earned on
Money Entrusted to Defendants for “Fine Counting”
(5) Where Chemical Bank (Chemical) and the corporate
defendant (Sentry) entered into an agreement under which
Sentry was to pick up from Chemical's offices certain “bulk
deposits”, “fine count” this money and then deliver it within
72 hours to Chemical's account at the Federal Reserve Bank,
evidence presented to the Grand Jury, which indicates only
that Sentry and the individual defendants, principals of Sentry,
exercised control over Chemical's money to the extent of
using the funds to make short-term, profitable investments
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and, as a result, appropriated some portion of its economic
benefit for themselves, is legally insufficient to support
the charges of second degree grand larceny based on the
claim that defendants intentionally and permanently stole
the interest earned on Chemical's money, as distinguished
from the money itself. Absent proof of an agreement to
the contrary, Chemical cannot be deemed the true owner
of the interest earned while its money was in defendants'
custody pursuant to the parties' “fine counting” agreement.
Further, it would be inconsistent with the statutory design
to treat defendants' concededly permanent taking of the
interest earned on Chemical's funds as a larceny within the
meaning of Penal Law §§ 155.00, 155.05 and 155.35. In these
circumstances, the statute must be read to apply only to a
taking of the property itself and not to a permanent taking of
what is, in essence, only the economic value of its use during
the short time the property has been withheld.

Crimes
Larceny
Larcenous Intent
(6) Where Chemical Bank (Chemical) entrusted money to the
corporate defendant (Sentry) for “fine counting” and delivery
within 72 hours to Chemical's account at the Federal Reserve
Bank, and the individual defendants, principals of Sentry,
used the money during that 72-hour period to make shortterm profitable investments without Chemical's authorization
by means of “repurchase agreements” with Hudson Valley
National Bank, neither Sentry's patently false response to
Chemical's inquiry concerning the rerouting of its money, that
the rerouting had been initiated for insurance purposes, nor
Sentry's disobedience when ordered by Chemical to deliver
the money directly to Chemical's account at the Federal
Reserve *106 Bank are sufficient to establish that Sentry
was acting with the larcenous intent required by Penal Law §
155.00 (3), (4) and § 155.05 (1) to support a charge of larceny
against defendants arising out of the “repurchase agreement”
plan.

Crimes
Misapplication of Property
Risk of Loss

(7) The thrust of Penal Law § 165.00 (1), which defines
the crime of misapplication of property, is to make it a
crime to alienate in any way property belonging to another
under circumstances creating a risk of loss; the statute
requires proof of a risk that is more than a far-fetched or
wholly speculative possibility. Accordingly, where Chemical
Bank (Chemical) entrusted money to the corporate defendant
(Sentry) for “fine counting” and delivery within 72 hours to
Chemical's account at the Federal Reserve Bank, but during
that 72-hour period the individual defendants, principals
of Sentry, used the money to make short-term, profitable
investments without Chemical's authorization by means of
“repurchase agreements” with Hudson Valley National Bank
(Hudson), the evidence before the Grand Jury was sufficient
to support a finding that the “repurchase agreements” were
the equivalent of a “loan” to Hudson within the meaning
of section 165.00 (1), but that evidence was insufficient
to support the misapplication of property charge against
defendants because of the absence of proof that these loans
were made “in such manner as to create a risk” of loss. There
was no actual risk that the money would not be repaid, since
even in the unlikely event of a default by Hudson, the loans
to Hudson were secured by A-rated bonds held in Hudson's
Federal Reserve Bank vault.

Crimes
Misapplication of Property
Risk of Loss--Use of Wire Transfers of Funds
(8) Where Chemical Bank (Chemical) entrusted money to
the corporate defendant (Sentry) for “fine counting” and
delivery within 72 hours to Chemical's account at the
Federal Reserve Bank, and during that 72-hour period, the
individual defendants, principals of Sentry, used the money to
make short-term, profitable investments without Chemical's
authorization, the use of wire transfers to return the principal
amount to Chemical's account at the Federal Reserve Bank
did not create a legally cognizable risk of loss through
electronic accident or deliberate computer hijacking sufficient
to support a charge of misapplication of property (Penal Law
§ 165.00 [1]). There is nothing in the record to demonstrate
that such a risk in fact existed and, absent meaningful proof,
such an alleged source of risk is far too speculative and remote
to support an indictment under Penal Law § 165.00 (1).
Nor was the statute violated because defendants encumbered
Chemical's money in such a way as to create a risk that the
exact same bills entrusted to Sentry would not be recovered.
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Inasmuch as money is quintessentially fungible property,
the certainty that the exact same amount of money will be
recovered is enough to defeat application of the statute.

Crimes
Misapplication of Property
Recovery of Possession and No Material Economic Loss as
Defense
(9) Where defendants used money entrusted to the corporate
defendant (Sentry) by Chemical Bank (Chemical) for
“fine counting” to make short-term, profitable investments
without Chemical's authorization by means of “repurchase
agreements” with Hudson Valley National Bank, and the
principal amount was returned to Chemical's account at the
Federal Reserve Bank, the defense set forth in Penal Law
§ 165.00 (2) to counts of misapplication of property against
defendants was established before the *107 Grand Jury as a
matter of law. As the undisputed evidence showed, defendants
had promptly “recovered possession” of all of Chemical's
money and Chemical “suffered no material economic loss” as
a result of the “repurchase agreements”.

Crimes
Appeal
Preservation of Issue for Appellate Review--Protest by
Party--Express Decision as to Question Raised on Appeal
(10) Under the amended version of CPL 470.05 (2), a
preserved “question of law” exists “if in response to a protest
by a party, the court expressly decided the question raised on
appeal.” Thus, although defendant's motion sought dismissal
of the “indictments”, and recited as one of the grounds for
dismissal that the evidence was legally insufficient, but the
caption of his motion papers cited only three of the four extant
indictments, omitting for no apparent reason the indictment
which covered larceny charges arising from a “compensatory
balance” account arrangement, the intent issue in regard to
that larceny count presents a question of law reviewable
by the Court of Appeals under the current version of CPL
470.05 (2) since there exist both a “protest” in the form of
defendant's incomplete motion to dismiss, a dismissal of all
counts including the one omitted from the motion and an
opinion in which the trial court expressly describes its reasons
for doing so.

Crimes
Larceny
Intent Permanently to Deprive Owner of Money--Loss of
Major Portion of Economic Value or Benefit of Money
(11) Where defendants deposited some $100,000, which
they allegedly took out of a “rolling inventory” of dollar
bills and coins kept for Chemical Bank (Chemical) by the
corporate defendant (Sentry), in a “compensatory balance”
account at Citibank to enable Sentry to obtain a lower
interest rate on a refinanced equipment loan it had with
Citibank, and Sentry returned Chemical's “rolling inventory”
with a substantial shortage after Citibank called in the
demand portion of Sentry's equipment loan, freezing the
“compensatory balance” account in an apparent preliminary
attempt to set off its claim against Sentry, the facts before the
Grand Jury do not support an inference of larcenous intent, as
that element is defined in Penal Law § 155.00 (3), (4) and §
155.05 (1). Lacking here is the intent permanently to deprive
the owner of the funds or to exercise control over the money
“for so extended a period or under such circumstances that the
major portion of its economic value or benefit is lost.” There
is no indication that defendants intended to appropriate the
money in such a way as to sap it of the “major portion” of
its economic benefit. The fact that the money was ultimately
lost as a result of Citibank's exercise of its rights as a creditor
does not alter this analysis, since defendants were not parties
to and had apparently not even anticipated Citibank's actions.

Crimes
Misapplication of Property
Encumbrance of Funds--Tangible Risk That Funds Would
Not Be Recovered
(12) Where defendants deposited some $100,000, which they
allegedly took out of a “rolling inventory” of dollar bills and
coins kept for Chemical Bank (Chemical) by the corporate
defendant (Sentry), in a “compensatory balance” account at
Citibank to enable Sentry to obtain a lower interest rate
on a refinanced equipment loan it had with Citibank, and
Sentry returned the “rolling inventory” to Chemical with
a substantial shortage after Citibank called in the demand
portion of Sentry's loan, freezing the “compensatory balance”
account in an apparent preliminary attempt to set off its
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*108 claim against Sentry, the elements of a misapplication
of property count (Penal Law § 165.00 [1]) were satisfied
by the evidence showing that defendants had encumbered
Chemical's funds in such a manner as to place them at
risk. Although there was no showing that the funds in the
“compensatory balance” account were expressly deposited as
security for Citibank's loan to Sentry, the bank's right of setoff
made those funds the indirect equivalent of security. As a
consequence, there was a sufficient basis for the Grand Jury to
infer that defendants had both “encumbered” the funds within
the meaning of the statute and created a tangible risk that those
funds would not be recovered.

Crimes
Larceny
Failure of Insured to Pay Insurance Proceeds to Parties Whose
Loss Gave Rise to Insurance Claim
(13) The failure of defendant, the president of a corporation
(Sentry) principally engaged in transporting and storing large
sums of cash, to use the proceeds of an insurance settlement
to reimburse two of Sentry's clients for losses sustained when
one of Sentry's armored cars was robbed cannot serve as
the basis for a larceny prosecution since Sentry, and not the
clients, was the rightful owner of the insurance proceeds. It
was Sentry that had paid for the insurance coverage, and it was
Sentry, rather than its clients, that the insurer was obligated to
pay in the event of loss. While Sentry may have had a civil
obligation to reimburse its clients for their loss, its failure to
meet that obligation cannot be transformed into liability for
criminal larceny because nothing belonging to the clients was
converted.

Crimes
Larceny
Failure of Insured to Pay Insurance Proceeds to Parties Whose
Loss Gave Rise to Insurance Claim--Constructive Trust
(14) Although a larceny prosecution might lie against a person
who had converted to his own use funds that were given to
him in trust for another, and a bailee who receives casualty
insurance payments in reimbursement for the loss of bailed
property holds those payments in trust for the bailor, these
principles do not provide a basis for the imposition of criminal
liability on defendant, the president of a corporation (Sentry),

who failed to use all of the proceeds of Sentry's insurance
coverage to reimburse three of Sentry's clients for losses
sustained when one of Sentry's armored cars was robbed
giving rise to Sentry's insurance claim. The People have
neither claimed that Sentry held the proceeds of its insurance
coverage in trust for those clients nor made an effort to show
that the insurance policy under which payment was made
was a casualty policy rather than one merely insuring against
liability. Even more importantly, the trust imposed on casualty
insurance proceeds is one that exists, if at all, by operation of
equitable principles, and an alleged misuse of funds on which
only an equitable or constructive trust has been imposed
cannot support a larceny prosecution.

Crimes
Larceny
Larcenous Intent
(15) The Grand Jury could have rationally returned
indictments charging defendants, two of the principals of
a corporation (Sentry) engaged principally in transporting
and storing large sums of cash, with second degree larceny
arising out of a series of incidents in which Sentry simply
failed to deliver money with which it had been entrusted.
Defendants' larcenous intent could have been inferred from
such circumstances as participation in a paper-shredding
incident and the evidence of an ongoing practice of *109
commingling clients' funds, as well as from the unexplained
disappearance of the money itself.
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Mario Merola, District Attorney (Peter D. Coddington and
Steven R. Kartagener of counsel), for appellant in indictments
Nos. 640/83, 4379/83, 4380/83 and 370/84.
I. The court below lacked jurisdiction to dismiss the charges
against defendants who did not bring written motions to
inspect and dismiss. ( People v Lawrence, 64 NY2d 200;
People v Fanelli, 92 AD2d 573; People v Rao, 53 AD2d 904.)
II. The court below erroneously granted defendant Jennings'
inadequate motion for reargument of his earlier motion to
inspect and dismiss indictments Nos. 638/83 and 640/83.
(American Trading Co. v Fish, 87 Misc 2d 193; People v
Jenkins, 39 AD2d 924; Martin v City of Cohoes, 37 NY2d
162; People v Finley, 104 AD2d 450.) III. The evidence
before the Grand Jury was legally sufficient to *110 support
the indictments relating to the repurchase agreement scheme
and the missing money scheme which were erroneously
dismissed by the nisi prius court. (Nichols v People, 17 NY
114; People v McDonald, 43 NY 61; Harrison v People, 50
NY 518;

Smith v People, 53 NY 111; People v Felber, 264

App Div 181; People v Alamo, 34 NY2d 458;
Olivo, 52 NY2d 309;

People v

People v Warner-Lambert Co., 51

NY2d 295;
People v Haney, 30 NY2d 328;
People v
Eckert, 2 NY2d 126.)
Joseph M. Darby for John Jennings, respondent, appellant.
I. The court below acted upon a written motion on notice
as to the charges that were included in the indictment. II.
The District Attorney is appealing as to matters that were
not raised by him in his opposing motion papers. (People v

Qualls, 55 NY2d 733;
People v Gonzalez, 55 NY2d 720;
People v Liccione, 50 NY2d 850.) III. The evidence before
the Grand Jury is legally insufficient to show misapplication
of property or grand larceny. IV. The facts as set forth before
the Grand Jury were insufficient to satisfy all of the elements
of the crime of grand larceny in the second degree. (People v
Kenney, 135 App Div 380; People v Guzman, 68 AD2d 58;
People v Pelchat, 62 NY2d 97.)
Francine Seiden for Angela Fiumefreddo, respondent,
appellant.
I. The evidence before the Grand Jury was insufficient to
support the indictments properly dismissed by the court
below. (People v Mayo, 36 NY2d 1002; People v Fellman,
35 NY2d 158; People v Kirnon, 39 AD2d 666, 31 NY2d 877;
People v Fagg, 86 Misc 2d 1046; People v Bray, 99 AD2d
470; People v Harris, 47 AD2d 385;
People v Bearden,
290 NY 478; People v Shanklin, 59 AD2d 588.) II. The
People waived their right to written motions by defendant,
Fiumefreddo, by failing to object to the joinder of the parties
on the written motion before the court. (People v Bermudez,
84 Misc 2d 1071; People v Singleton, 42 NY2d 466; People
v Rao, 53 AD2d 904; People v Dedmon, 53 AD2d 646;
People v Eason, 45 AD2d 863;
People v Waters, 45
AD2d 823.) III. The People cannot raise an issue for the
first time on appeal. (Mastronardi v Mitchell, 109 AD2d 825;
Mercado v Rockefeller, 502 F2d 666;
Blue Giant Equip.
Corp. v Tec-Ser, Inc., 92 AD2d 630; Meyers v Fifth Ave. Bldg.
Assoc., 90 AD2d 824; Matter of Van Wormer v Leversee,
87 AD2d 942; Terkildsen v Waters, 481 F2d 201; Telaro v
Telaro, 25 NY2d 433; Tomaino v Tomaino, 68 AD2d 267;
Simcuski v Saeli, 57 AD2d 711.)
Richard M. Asche and Russell M. Gioiella for Sentry Armored
*111 Courier Corp. and another, respondents.
I. The Grand Jury proof was legally insufficient to make
out the charge of grand larceny. (People v Ward, 37 AD2d
174;

People v Pelchat, 62 NY2d 97;

People v Barnes,

50 NY2d 375;
People v Yannett, 49 NY2d 296; People
v Robinson, 284 NY 75; People v Gelo, 32 AD2d 661;
People v Blacknall, 63 NY2d 912;
People v Matthews,
61 AD2d 1017.) II. Sentry's failure to address motions to the
indictment did not prevent the lower court from considering
the merits of the charges.
Kevin P. Gilleece for John Finnerty, respondent.
The evidence presented to the Grand Jury was legally
insufficient to support the indictment. (
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62 NY2d 97;
People v Chesler, 50 NY2d 203; People v
Meadows, 199 NY 1; People v Shears, 158 App Div 577, 209
NY 610; People v Kaye, 295 NY 9; People v Cole, 97 AD2d
886; People v Alaxanian, 89 AD2d 700;
People v Barnes,
50 NY2d 375; People v Shealy, 51 NY2d 933.)
Mario Merola, District Attorney (Peter D. Coddington and
Marianne Karas of counsel), for respondent in indictments
Nos. 638/83 and 369/84.
The evidence was legally sufficient to sustain all of the
indictments handed down by the Grand Jury. (
Lawrence, 64 NY2d 200;

People v

People v Key, 45 NY2d 111;

People v Pelchat, 62 NY2d 97;
People v WarnerLambert Co., 51 NY2d 295; People v Mayo, 36 NY2d
1002;

Matter of Anthony M., 63 NY2d 270;

v Virginia, 443 US 307;

Jackson

People v Contes, 60 NY2d 620;

People v Schwartzman, 24 NY2d 241; People v Kaye, 295
NY 9.)
OPINION OF THE COURT
Titone, J.
On December 13, 1982, the Sentry Armored Courier Corp.
warehouse in Bronx County was burglarized and robbed of
some $11 million by individuals unconnected to Sentry, who
were later apprehended and prosecuted. In the aftermath of the
robbery, the Bronx County District Attorney's office focused
its attention on Sentry's-own business practices. A series of
indictments charging Sentry and its principals with various
counts of larceny and misapplication of property ensued.
The question presented for our consideration is whether the
indictments' allegations concerning defendants' handling of
the money entrusted to their care would, if proven, support
convictions for the crimes charged. *112
I. PROCEDURAL HISTORY
The six indictments presently before us collectively
charge defendants John Jennings, Angela Fiumefreddo,
John Finnerty, Sentry Armored Courier Corp. and Sentry
Investigations Corp. with several counts of grand larceny
in the second degree and misapplication of property. At the
time the indictments were issued, Sentry was principally
engaged in transporting and storing large sums of cash and
performing related services on behalf of its clients. Defendant
Jennings was the president of the Sentry Armored Courier
Corp., defendant Fiumefreddo was the senior vice-president

of that corporation, and defendant John Finnerty was the vicepresident and cashier of the Hudson Valley National Bank,
which played a role in one of the alleged misappropriation
“schemes.”
The case has a complex factual and procedural history. The
larceny and misapplication charges arose out of four separate
courses of conduct, which the People claim demonstrate
defendants' criminal mishandling of their clients' funds. The
first Grand Jury to consider the People's evidence handed
up five indictments. Of these, three were dismissed entirely
by Justice Vitale, with leave to re-present. The other two
indictments were sustained against defendants Jennings and
Fiumefreddo but dismissed against the only named corporate
defendant, Sentry Armored Courier Corp. The second Grand
Jury handed up four new indictments, naming Jennings,
Fiumefreddo, Finnerty, Sentry Armored Courier Corp. and
Sentry Investigations Corp. as defendants. All six outstanding
indictments were dismissed by the then Presiding Judge,
Justice Goldfluss, on the ground that the proof before the
Grand Jury was legally insufficient (see,
123 Misc 2d
560). Two of the indictments, which named Jennings and
Fiumefreddo as defendants, were reinstated on the People's
appeal to the Appellate Division, and the People, as well as
defendants Jennings and Fiumefreddo, were granted leave to
take cross appeals to this court.
II. THE THRESHOLD PROCEDURAL ISSUES
Initially, the People advance a number of procedural
arguments in support of their position. First, they contend that
all counts against Fiumefreddo and the corporate defendants
should be reinstated because, unlike defendants Jennings
and Finnerty, the corporate defendants did not make written
motions to dismiss the new indictments against them and
*113 Fiumefreddo failed to move in writing either to
dismiss the new indictment or to reargue Justice Vitale's
prior denial of her motion to dismiss (see, CPL 210.45 [1]).
Second, the People contend that defendant Jennings' written
dismissal motion was flawed because it referred, in part,
to an indictment that had been superseded, rather than to
the replacement indictment. Finally, the People argue that
those counts remaining from the first Grand Jury presentment,
which had survived a dismissal motion before Justice Vitale,
should not have been dismissed by Justice Goldfluss but
instead should have been referred to Justice Vitale for
reargument under the mandate of CPLR 2221.
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(1) We agree with the People that under CPL 210.45 (1) a
defendant must provide them with written notice of and a
reasonable opportunity to respond to a motion to inspect and
dismiss an indictment made under CPL 210.20. However,
by failing to complain of the flaws they now assert, by
either raising the problem before Justice Goldfluss made
his decision or moving for reargument within a reasonable
time thereafter, the People in this case waived their right
to insist upon conformity with the procedural requirements
of CPL 210.45 (1) (see, People v Singleton, 42 NY2d 466,
470-471). Unlike the timing requirements of CPL 210.20 (2)
and
255.20, the written notice requirement of CPL 210.45
(1) is not directly related to “the strong public policy to further
orderly trial procedures and preserve scarce trial resources”
(

People v Lawrence, 64 NY2d 200, 207; see also, Matter

of Veloz v Rothwax, 65 NY2d 902; People v Key, 45 NY2d
111; People v Selby, 53 AD2d 878, affd 43 NY2d 791). Rather,
the rule's principal purpose is to ensure that the People have
fair notice of the claims that the moving defendant intends
to present to the court. Inasmuch as the requirements of CPL
210.45 (1) are designed primarily to protect the People from
unfair surprise, no overriding public policies are offended
by treating the People's silence as a waiver of their right
to written notice under that statute (cf. People v Lawrence,
supra). We note that the People here have not shown how they
were prejudiced either by the failure of Fiumefreddo and the
corporate defendants to make formal written submissions or
by the failure of defendant Jennings correctly to identify by
number each indictment he was challenging.
(2) Similarly, while we agree that, unless Justice Vitale was
unavailable for referral, Justice Goldfluss should not have
dismissed the counts that Justice Vitale had previously upheld
*114 (see,
People v Petgen, 55 NY2d 529, 534; see
also, CPLR 2221), we conclude that the People's present
argument presents no ground for reversal. Because of the
People's failure timely to protest Justice Goldfluss' action,
the present record is barren of facts from which we might
conclude that Justice Vitale was available and able to entertain
the motion had it been transferred to him by his colleague
(see, CPLR 2221). Hence, we cannot say that the rule against
collateral vacatur was violated here (see, Spahn v Griffith, 101
AD2d 1011; cf. Hess v Wessendorf, 102 AD2d 926; Willard
v Willard, 194 App Div 123; see also, Blasi v Boucher, 30
AD2d 674). 1
III. THE PROPER STANDARD FOR REVIEW

Having determined that there are no procedural grounds for
upsetting the Appellate Division order, we turn now to the
proper standard for reviewing the sufficiency of evidence
before a Grand Jury. The Grand Jury may not indict unless
the People present evidence establishing a prima facie case
of criminal conduct (see,
People v Dunleavy, 41 AD2d
717, affd 33 NY2d 573). The sufficiency of the People's
presentation is properly determined by inquiring whether the
evidence viewed in the light most favorable to the People, if
unexplained and uncontradicted, would warrant conviction by
a petit jury (see,

People v Pelchat, 62 NY2d 97, 105).

(3) In granting the motions to dismiss all of the indictments
in this matter, however, the reviewing Justice erroneously
applied a higher standard to determine whether the People's
circumstantial evidence of a larcenous intent was sufficient.
Citing People v Ryan (41 NY2d 634), People v Borrero (26
NY2d 430),
People v Cleague (22 NY2d 363),
People
v Bearden (290 NY 478) and People v Newman (80 Misc
2d 975, affd 85 Misc 2d 761), the court demanded that the
People's evidence be “ ' ”wholly inconsistent with innocent
intent or belief“ ' ” ( 123 Misc 2d 560, 564). The cases cited
to justify this heightened scrutiny, however, only addressed
the question whether the circumstantial evidence of larcenous
intent adduced at trial supported a petit jury's finding that
guilt was established beyond a reasonable doubt. Manifestly,
such cases are not controlling on a motion to dismiss an
indictment prior to trial *115 (see,

People v Dunleavy, 41

AD2d 717, affd 33 NY2d 573, supra). 2
The Criminal Procedure Law provides that a Grand Jury may
indict a person when the evidence before it both establishes
all the elements of the crime and also establishes reasonable
cause to believe that the accused committed the crime to be
charged ( CPL 190.65 [1]). The first prong requires that
the People present a prima facie case; the second dictates
the degree of certitude grand jurors must possess to indict.
It is thus clear from the statute that the applicable degree
of certitude is ”reasonable cause,“ not ”beyond a reasonable
doubt“ or ”moral certainty“ where the principal proof of
guilt is circumstantial. Furthermore, on a motion to dismiss
an indictment under CPL 210.20 (1) (b), the inquiry of
the reviewing court is limited to the legal sufficiency of
the evidence; the court may not examine the adequacy of
the proof to establish reasonable cause, since that inquiry
is exclusively the province of the Grand Jury. As we said
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in
People v Sabella (35 NY2d 158, 167): ” ' “Legally
sufficient evidence” means competent evidence which, if
accepted as true, would establish every element of an offense
charged and the defendant's commission thereof * * *' In
determining whether the People have reached this stage, all
questions as to the quality or weight of the proof should be
deferred. In other words if the prosecutor has established
a prima facie case, the evidence is legally sufficient 'even
though its quality or weight may be so dubious as to preclude
indictment or conviction pursuant to other requirements.' To
further illustrate the point the Commission Staff noted that
'evidence may be “legally sufficient” to support a charge
although it does not prove guilt “beyond a reasonable doubt,”
and for that matter, although it does not even provide
“reasonable cause” to believe that the defendant committed
the crime charged.' (See Commission Staff Comment to
Proposed CPL 35.10, now CPL 70.10.)“ (See, also, People v
Mayo, 36 NY2d 1002, 1004.) *116
With these standards in mind, we will now address the
substantive arguments raised by the parties on these cross
appeals. Since the various counts we have been asked to
consider arise from four discrete sets of facts, we deem it
appropriate to evaluate each group of charges separately.
IV. THE REPURCHASE AGREEMENT PLAN
Indictments Nos. 4379/83, 4380/83 and 370/84, on which the
named defendants are John Jennings, John Finnerty, Sentry
Armored Courier Corp. and Sentry Investigations Corp., all
concern a business practice that the People have dubbed
the ”Repurchase Agreement Scheme.“ All of the counts in
these indictments were dismissed by the trial court, and
the dismissals were upheld on the People's appeal to the
Appellate Division. We agree with the Appellate Division
that the facts presented to the Grand Jury were legally
insufficient to support the charges of second degree grand
larceny and misapplication of property that were contained in
these indictments.
Taken in the light most favorable to the People, the evidence
before the Grand Jury showed that Sentry had an agreement
with its client, Chemical Bank, under which Sentry was to
pick up from Chemical's Water Street offices certain ”bulk
deposits“ that Chemical had received from its commercial
customers. Sentry was to ”fine count“ this money in its
warehouse and then deliver it within 72 hours to Chemical's
account at the Federal Reserve Bank in lower Manhattan,
reporting any overages or shortages discovered in the

counting process. 3 In fact, Sentry was able to perform the
”fine counting“ task in approximately 24 hours, considerably
less time than the 72 hours its agreement with Chemical
allowed.
Reluctant to retain all of the cash on Sentry's premises for the
full 72-hour period, defendant Jennings met with defendant
Finnerty, an officer of Hudson Valley National Bank, and
arranged for the ”fine counted“ money to be delivered to
Hudson's account at the Federal Reserve Bank, with the funds
*117 to be credited to Sentry's newly created escrow account
with Hudson. Once the funds were delivered, an employee of
Sentry was to call Hudson and specify the amount that was
to be used to buy ”repurchase agreements“ from that bank.
Under these ”repurchase agreements,“ which were analogous
to loans or bonds, Hudson was given the right to invest the
money, while Sentry's account was debited in an appropriate
amount. The loan was secured by A-rated bonds held in
Hudson's Federal Reserve Bank vault. At the conclusion of
the 72-hour period Sentry had to deposit Chemical's money in
its Federal Reserve account, Hudson would ” repurchase“ the
bonds from Sentry by crediting Sentry's escrow account with
the principal amount plus a portion of the interest Hudson had
earned on its investments. On telephone orders from Sentry's
employee, Hudson would then wire transfer the principal
amount to Chemical's account at the Federal Reserve Bank,
leaving Sentry's account enriched by the amount of the
interest payment.
The ”repurchase agreement“ plan was implemented in July
of 1981. By late August, Chemical had noticed that its
funds were being routed through Hudson and demanded an
explanation. Although an officer of Sentry told Chemical's
representative that the rerouting had been initiated for
”insurance purposes, “ Chemical was evidently unsatisfied
and directed Sentry, both orally and in writing, to deliver
the ”fine counted“ money directly to Chemical's account at
the Federal Reserve Bank. Despite this admonition, Sentry
continued its practice of routing the money through Hudson
until November of 1981, when Chemical decided it could
”fine count“ its bulk deposits internally. During the period
when its arrangement with Hudson was in effect, Sentry
gained a total of nearly $17,000 in interest earned on over
40 ”repurchase agreements.“ The full amount of the principal
belonging to Chemical, however, was always returned to its
owner within the allotted 72-hour time frame.
The People have advanced several theories in support of their
larceny charge, including a ”breaking of the bale“ and an
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unlawful ”separat[ion] of the value of the money from its
engraved ink and paper container.“ None of the theories the
People have proffered, however, would support a larceny
conviction under our modern statutes defining that crime.
While Sentry's conduct may have provided a basis for civil
liability in some form, that conduct did not constitute criminal
larceny. *118
The crime of larceny consists of an unauthorized taking,
coupled with the ” intent to deprive another of property or
to appropriate the same“ ( Penal Law § 155.05 [1]). The
terms ”deprive“ and ”appropriate“ are specifically defined in
Penal Law § 155.00:
“3. 'Deprive.' To 'deprive' another of property means (a) to
withhold it or cause it to be withheld from him permanently
or for so extended a period or under such circumstances that
the major portion of its economic value or benefit is lost to
him, or (b) to dispose of the property in such manner or under
such circumstances as to render it unlikely that an owner will
recover such property.
“4. 'Appropriate.' To 'appropriate' property of another to
oneself or a third person means (a) to exercise control over it
* * * permanently or for so extended a period or under such
circumstances as to acquire the major portion of its economic
value or benefit, or (b) to dispose of the property for the
benefit of oneself or a third person” (emphasis supplied).
As one commentator has noted, the concepts of “deprive”
and “appropriate,” which “are essential to a definition of
larcenous intent,” “connote a purpose * * * to exert permanent
or virtually permanent control over the property taken, or to
cause permanent or virtually permanent loss to the owner
of the possession and use thereof” (Hechtman, Practice
Commentaries, McKinney's Cons Laws of NY, Book 39,
Penal Law § 155.00, p 103). The intent element of larceny
is therefore very different in concept from the “taking”
element, which is separately defined in the statute (

Penal

Law § 155.05 [1], [2]; see,
Penal Law § 155.00 [2]) and
is satisfied by a showing that the thief exercised dominion
and control over the property for a period of time, however
temporary, in a manner wholly inconsistent with the owner's
continued rights (see,
318;

People v Olivo, 52 NY2d 309,

People v Alamo, 34 NY2d 453, 457-458). Indeed, in

the principles underlying the “taking” element at length, we
noted that “the intent prescribed by [

Penal Law § 155.05

(1)]” must be separately considered (
n 6).

52 NY2d, at p 318,

The “taking” element of the crime of larceny was established
prima facie here, since for certain periods, however
temporary, defendants exercised dominion and control over
Chemical's funds in a manner that could be found to be wholly
inconsistent with Chemical's ownership (see,

People v

*119 Olivo, supra, at pp 316-318; People v Alamo, supra,
at pp 457-458). Such a finding could be based on the facts that
defendants used Chemical's money for their own purposes
and continued to do so even after Chemical specifically
directed them to stop. What is lacking here from the People's
proof is evidence demonstrating an “intent to deprive * * * or
to appropriate” (

Penal Law § 155.05 [1]).

The gist of the People's claim is that by investing Chemical's
money for periods up to 48 hours, defendants evinced an
intent to deprive its true owner of the money's “economic
value or benefit,” that is, the interest that the money was
capable of generating. The mens rea element of larceny,
however, is simply not satisfied by an intent temporarily to use
property without the owner's permission, or even an intent to
appropriate outright the benefits of the property's short-term
use.
(4) The problem presented in this case is similar to that
presented in “joy-riding” cases, in which it was held that the
intent merely to borrow and use an automobile without the
owner's permission cannot support a conviction for larceny
(e.g.,

Van Vechten v American Eagle Fire Ins. Co., 239 NY

303, 305; People v Kenney, 135 App Div 380, 382-383). 4
An analysis of the evidence before the Grand Jury in this
case indicates only that defendants exercised control over
Chemical's money to the extent of using it to make short-term,
profitable investments and, as a result, appropriated some
portion of its economic benefit for themselves. However, in
light of the fact that their unauthorized use of Chemical's
money extended over no more than a series of discrete 48hour periods, the proof was insufficient to show that they
intended to use Chemical's money “for so extended a period
or under such circumstances as to acquire the major portion of
its economic value or benefit” (emphasis supplied). 5 *120

People v Olivo (supra, at pp 315-319), where we discussed
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Moreover, the “economic value or benefit” to be derived
from the money was the interest or other financial leverage
that could be gained by the party who possessed it.
Inasmuch as Chemical had ceded possession of its money
to Sentry for various 72-hour periods, it had no legal rights
during those periods to the money's “economic value or
benefit,” which is an incident of possession (see, Matter
of
Surrey Strathmore Corp. v Dollar Sav. Bank, 36
NY2d 173). Thus, to the extent that defendants intended to
appropriate to themselves the “economic value or benefit”
of Chemical's money, it cannot be said that their intentions
were unlawful or even inconsistent with the terms of
the bailment. Significantly, the People did not place the
agreement between Sentry and Chemical before the Grand
Jury. As a consequence, not only was there no proof of
any express restrictions on Sentry's disposition of Chemical's
money during the 72-hour period allotted for “fine counting,”
but there was not even proof that Chemical had a right to
expect early return of its money if the “fine counting” process
were completed before the expiration of that period.
(5) For similar reasons it cannot be said that defendants
committed larceny by intentionally and permanently stealing
the interest earned on Chemical's money, as distinguished
from the money itself. First, absent proof of an agreement to
the contrary, Chemical cannot be deemed the true owner of
the interest earned while its money was in defendants' custody
pursuant to the parties' “fine counting” agreement (see, Matter
of Surrey Strathmore Corp. v Dollar Sav. Bank, supra). 6
Indeed, there is really no practical difference between the
contention that defendants stole the interest on Chemical's
money and the contention that they stole the money itself by
intentionally appropriating its “economic value or benefit.”
*121
Second, it would be inconsistent with the statutory design to
treat defendants' concededly permanent taking of the interest
earned on Chemical's funds as a larceny within the meaning
of
Penal Law §§ 155.00,
155.05 and
155.35. It is
clear that an individual who “joy-rides” and thereby deprives
the automobile's owner of the value arising from its temporary
use is not liable in larceny for stealing that intangible “value”
under article 155 of the Penal Law (see, Van Vechten v
American Eagle Fire Ins. Co., supra). By parity of reasoning,
an individual who temporarily invests another's money and
thereby gains interest or profit cannot be deemed guilty of
larceny for appropriating that interest or profit. Consistent
with our long-held view that criminal liability “ ' ”cannot be

extended beyond the fair scope of the statutory mandate“ '
” (People v Gottlieb, 36 NY2d 629, 632), we hold that in
these circumstances the statute must be read to apply only to
a taking of the property itself and not to a permanent taking of
what is, in essence, only the economic value of its use during
the short time the property has been withheld.
(6) Finally, we note that neither Sentry's patently false
response to Chemical's inquiry concerning the rerouting
of its money through Hudson nor Sentry's disobedience
when ordered by Chemical to deliver the money directly
are sufficient to establish that Sentry was acting with the
larcenous intent required by

Penal Law § 155.00 (3), (4)

and
§ 155.05 (1). At worst, Sentry's conduct demonstrates
its unwillingness to relinquish what was obviously a
profitable short-term use of Chemical's money. It does not,
however, alter the inescapable and uncontradicted inference
that Sentry was merely emulating the behavior of many
reputable financial institutions by taking advantage of the
”float“ on the temporarily idle money in its possession.
Having determined that the People's proof did not establish a
larceny, we turn now to the question whether it was sufficient
to establish the lesser crime of misapplication of property,
which is defined in
Penal Law § 165.00 (1) as follows:
”A person is guilty of misapplication of property when,
knowingly possessing personal property of another pursuant
to an agreement that the same will be returned to the owner
at a future time, he loans, leases, pledges, pawns or otherwise
encumbers such property without the consent of the owner
thereof in such manner as to create a risk that the owner will
not be able to recover it or will suffer pecuniary loss.“ *122
The obvious thrust of this statute, which we have not
previously construed, is to make it a crime to alienate in
any way property belonging to another under circumstances
creating a risk of loss. While the created risk of loss need not
rise to the level of ”likelihood“ or even mere ”probability,“
the statute does require proof of a risk that is more than a farfetched or wholly speculative possibility.
(7) In this case, although the evidence before the Grand
Jury was sufficient to support a finding that the ”repurchase
agreements“ were the equivalent of a ”loan“ to Hudson Valley
Bank within the meaning of this statute, that evidence, even
when viewed in the light most favorable to the People, was
insufficient to support the misapplication charge because of
the absence of proof that these loans were made ”in such

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

11

People v Jennings, 69 N.Y.2d 103 (1986)
504 N.E.2d 1079, 512 N.Y.S.2d 652

manner as to create a risk “ of loss. There was no actual risk
here that the money would not be repaid, since even in the
unlikely event of a default by Hudson, the ”loans“ to Hudson
were secured by A-rated bonds held in Hudson's Federal
Reserve Bank vault. Indeed, these ”agreements“ were deemed
so secure by the industry that, as the undisputed testimony
shows, no FDIC insurance was required. 7
(8) We reject the People's present contention that the use of
wire transfers created a legally cognizable risk of loss through
electronic accident or deliberate computer hijacking. There is
nothing on the present record to demonstrate that such a risk
in fact existed and, absent meaningful proof, such an alleged
source of risk is far too speculative and remote to support an
indictment under
Penal Law § 165.00 (1). Similarly, we
decline to adopt the People's view that the statute was violated
because defendants encumbered Chemical's money in such
a way as to create a risk that the exact same bills entrusted
to Sentry would not be recovered. Inasmuch as money is
quintessentially fungible property, the certainty that the exact
same amount of money will be recovered is enough to defeat
application of the statute.
(9) Finally, we note that even if the ”creation of risk“
element of
Penal Law § 165.00 (1) had been satisfied, we
would nonetheless affirm the dismissal of the misapplication
counts in indictments Nos. 4379/83, 4380/83 and 370/84,
since the *123 defense set forth in
Penal Law § 165.00
(2) was established before the Grand Jury as a matter of
law. As the undisputed evidence showed, defendants had
promptly ”recovered possession“ of all of Chemical's money
and Chemical ”suffered no material economic loss“ as a result
of the ”repurchase agreements.“ Furthermore, indictment No.
4380/83 against defendant Finnerty was properly dismissed
for the additional reason that there was absolutely no evidence
to show that he had knowledge of any breach of agreement by
Sentry, assuming that there was such a breach (see,
Law § 165.00 [1]).

Penal

In short, however unethical defendants' conduct may have
been, it did not constitute the crimes of larceny or
misapplication of property. Accordingly, the indictments
charging those crimes were properly dismissed.
V. THE COMPENSATORY BALANCE MATTER
Another set of charges against Jennings and Fiumefreddo
arises from a second business arrangement that Sentry had

with Chemical Bank. Under this arrangement, Sentry kept a
”rolling inventory“ of Chemical's dollar bills and coins in a
segregated area of its money room. This money was to be
delivered to various branches of Waldbaum's supermarket,
Chemical's customer, whenever a need for additional cash
arose. Defendants allegedly took some $100,000 out of this
”rolling inventory“ and deposited it in a ”compensatory
balance“ account at Citibank. Their apparent purpose in
opening this account was to enable Sentry to obtain a lower
interest rate on a refinanced equipment loan it had with
Citibank. There were no restrictions on Sentry's use of the
”compensatory balance“ account, and Sentry's principals had
full access to its funds at all times.
In late 1982, discrepancies began to appear in the amount
of coins in the ” rolling inventory“ Sentry was storing for
Chemical. An audit revealed substantial shortages in the
”rolling inventory,“ and, as a consequence, the chairman
of Sentry's board of directors attempted to withdraw the
funds in the Citibank account. Citibank, however, refused
his request and instead called in the demand portion
of Sentry's equipment loan, freezing the ”compensatory
balance“ account in an apparent preliminary attempt to set
off its claim against Sentry. On January 11, 1983, Sentry
returned Chemical's ”rolling inventory“ with a shortage of
over $122,000. An *124 additional $25,000 in dimes was
returned the following day, but Chemical never recovered the
remaining $97,000. 8
(10) These are the basic facts that led the second Grand Jury
to hand up indictment No. 369/84, which charged Jennings
and Fiumefreddo with second degree grand larceny and
misapplication of property. The indictment was dismissed
by Justice Goldfluss, but was reinstated on the People's
appeal to the Appellate Division. We conclude, however, that
the larceny count arising from the ”compensatory balance“
account arrangement has the same flaw as the larceny count
involving the ”repurchase agreement“ plan, and, accordingly,
we reverse the Appellate Division's order to the extent that it
resuscitated the former count. 9
As in the case of the ”repurchase agreement“ indictment,
the facts underlying the ”compensatory balance“ account
indictment demonstrate, at best, a short-term taking of the
money entrusted to Sentry by its true owner, Chemical Bank.
By removing the money from the storage area where the
”rolling inventory“ was kept and placing it in a bank account
in Sentry's name, defendants could be found to have exercised
dominion and control over the money in a manner that was
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inconsistent with Chemical's ownership (see, e.g., People v
Olivo, supra).
(11) The facts before the Grand Jury, however, do not support
an inference of larcenous intent, as that element is defined in
Penal Law § 155.00 (3), (4) and
§ 155.05 (1). Again,
what is lacking here is the intent permanently to deprive the
owner of the funds or to exercise control over the money
”for so extended a period or under such circumstances that
the *125 major portion of its economic value or benefit
is lost“. 10 As is true with respect to their ”repurchase
agreement“ plan, defendants' manifest intention here was to
use the money they were holding for Chemical to their own
advantage by placing it in a bank account rather than retaining
it in a storage area, thereby obtaining some portion of the
money's economic value. There is no indication, however,
that they intended to appropriate the money in such a way
as to sap it of the ”major portion“ of its economic benefit.
The fact that the money was ultimately lost as a result of
Citibank's exercise of its rights as a creditor does not alter
this analysis, since, as the evidence before the Grand Jury
made clear, defendants were not a party to and had apparently
not even anticipated Citibank's actions (cf. Van Vechten v
American Eagle Fire Ins. Co., supra [larceny prosecution
against one who ”borrowed“ automobile without the owner's
consent would not lie, even though ”borrower“ had accident
and severely damaged vehicle]). Accordingly, the dismissal
of the larceny count against the defendants Jennings and
Fiumefreddo should have been sustained.
(12) We reach a different conclusion with respect to the count
charging those defendants with misapplication of property in
connection with the ” compensatory balance“ account matter.
The elements of that count were satisfied by the evidence
showing that defendants had encumbered Chemical's funds
in such a manner as to place them at risk. Although there
was no showing that the funds in the ”compensatory balance“
account were expressly deposited as security for Citibank's
loan to Sentry, the bank's right of setoff (see, e.g.,
Marine
Midland Bank v Graybar Elec. Co., 41 NY2d 703) made
those funds the indirect equivalent of security. 11 As a *126
consequence, there was a sufficient basis for the Grand Jury
to infer that defendants had both ” encumbered“ the funds
within the meaning of the statute and created a tangible risk
that those funds would not be recovered. Thus, unlike the
misapplication of property charge associated with the wellsecured ”repurchase agreements, “ the misapplication charge
in indictment No. 369/84 is legally supportable.

VI. ALLEGED MISAPPROPRIATION
OF INSURANCE PROCEEDS
Defendant Jennings was also charged, in indictment No.
638/83, with having committed second degree larceny
by failing to remit insurance proceeds to the intended
beneficiaries. 12 This charge was dismissed by Justice
Goldfluss but reinstated on the People's appeal to the
Appellate Division. We conclude that the Appellate Division's
disposition of this charge was incorrect and that the
indictment against defendant Jennings should be dismissed.
On September 3, 1982, one of Sentry's armored cars was
robbed of more than $231,000 after having made several
cash pick-ups. About two months after this robbery, which
does not appear connected to the later warehouse robbery,
Sentry Investigations' insurer sent it a $20,985.54 check in
full settlement of its insurance claim. This check represented
payment for the losses sustained by three of Sentry's clients.
Sentry reimbursed one of those clients, Queensboro Farm
Products, for the full amount of its $18,620 loss, but did not
distribute the remainder of the insurance proceeds to its other
two clients, Amity Westchester and City Hospital Center of
Elmhurst, each of which had sustained losses in excess of
the $2,365 balance and had submitted proof of loss. Instead,
Sentry retained the excess proceeds for itself, an act which
led to the present second degree grand larceny charge against
defendant Jennings. *127
(13) Defendant Jennings' failure to use the insurance proceeds
to reimburse Sentry's clients for their losses, however, cannot
serve as the basis for a larceny prosecution for the simple
reason that Sentry, and not the clients, was the rightful owner
of the insurance proceeds. It was Sentry that had paid for the
insurance coverage, and it was Sentry, rather than its clients,
that the insurer was obligated to pay in the event of loss. When
the insurer met its obligation by making payment to Sentry
in full satisfaction of its claim, the proceeds became Sentry's
property to dispose of as it wished. While Sentry may have
had a civil obligation to reimburse its clients for their loss,
its failure to meet that obligation cannot be transformed into
a liability for criminal larceny because nothing belonging to
the clients was converted. As we stated in People v Yannett
(49 NY2d 296, 301), ”[a] distinction must be drawn between
the refusal to pay a valid debt and the crime of larceny by
embezzlement.“
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(14) It is true that in Yannett we stated that a larceny
prosecution might lie against a person who had converted to
his own use funds that were given to him in trust for another
( 49 NY2d, at p 303; cf.
People v Valenza, 60 NY2d
363, 368-369). It is also true that our prior decisions indicate
that a bailee who receives casualty insurance payments in
reimbursement for the loss of bailed property holds those
payments in trust for the bailor (see, Waring v Indemnity
Fire Ins. Co., 45 NY 606; Stillwell v Staples, 19 NY 401).
However, these principles do not provide a basis for the
imposition of criminal liability in this case.
First, the People have neither claimed that Sentry held the
proceeds of its insurance coverage in trust for the clients
whose property was lost nor made an effort to show that
the insurance policy under which payment was made was
a casualty policy rather than one merely insuring against
liability. Even more importantly, the trust that our cases
impose on casualty insurance proceeds is one that exists,
if at all, by operation of equitable principles and not by
express agreement of the parties (see, Stillwell v Staples,
supra, at pp 406-407; cf. People v Robinson, 284 NY 75).
It is clear that an alleged misuse of funds on which only
an equitable or constructive trust has been imposed cannot
support a larceny prosecution ( People v Yannett, supra, at
pp 303-304; see, People v Epstein, 245 NY 234, 242-243).
This conclusion follows from the fact that the ”beneficiaries“
of a constructive trust ”simply *128 do not have the requisite
pre-existing interest, superior to that of the legal owner
of those funds, which is necessary to support a larceny
conviction “ (

People v Yannett, supra, at p 304; see,

Hechtman, op. cit.,

Penal Law § 155.00, p 104).

As the named holder of the insurance policy, Sentry was the
legal owner of the funds paid to it by the insurer. While its
clients may have had a civil claim against Sentry, and even
a right in the funds superior to Sentry's creditors, they did
not have a right superior to that of Sentry to possess the
proceeds of Sentry's insurance policy. Moreover, if the insurer
had wanted assurance that the funds would be given directly
to the companies that had actually sustained loss, it could have
simply issued individual checks jointly payable to them and
Sentry. In any event, there was no unlawful taking of funds
from their rightful owner here, and the indictment charging
defendant Jennings with larceny because of his failure to pay
all of the insurance proceeds to Sentry's clients should not
have been reinstated.

VII. THE MISSING COINS AND MONEY
The final set of charges, consisting of three counts of second
degree larceny asserted against defendants Jennings and
Fiumefreddo in indictment No. 640/83, arises out of a series
of incidents in which Sentry simply failed to deliver money
with which it had been entrusted. In one instance, Sentry
allegedly failed to deliver to Chemical Bank's Water Street
offices some $38,000 in coins that it had picked up on January
5, 1983 from a concern called Hercules Coinomatic Company.
Instead, it deposited a check, which was subsequently
dishonored, in Hercules' account at Chemical. In a second
instance, Sentry had been given two checks by its client,
Freedom National Bank, which checks were supposed to
have been used by Sentry to purchase an assortment of coins
for delivery to two of Freedom National's branch offices on
January 12, 1983. The checks, written in the amounts of
$31,500 and $40,500, were negotiated by Sentry, respectively,
on December 31, 1982 and January 7, 1983. The coins,
however, were never delivered and Freedom National was
never reimbursed for its advance payments. The third charged
incident involved Sentry's alleged mishandling of payroll
money belonging to the New York Telephone Company,
resulting in a loss to that company of some $133,141 over the
period from December 29, 1982 to January 13, 1983. *129
The People's theory, broadly stated, is that defendants were
guilty of routinely commingling their clients' money and that,
in the aftermath of the warehouse robbery, they found it
necessary to convert their clients' money to meet immediate
obligations and cover for the shortages that had accumulated
in their clients' accounts. The foregoing three incidents of
unexplained loss, the People claim, exemplify defendants'
larcenous practices. The three counts embodying this theory
were dismissed by Justice Goldfluss on his consideration of
the Grand Jury evidence, and the Appellate Division affirmed,
without comment. We conclude, however, that the counts in
indictment No. 640/83 should have been sustained.
Defendants' primary contention with respect to each of these
counts is that they had both been relieved of their authority
at Sentry by January 3 or 4, 1983 and therefore could
not have been responsible for the losses, all of which had
come to light thereafter. There are, however, two difficulties
with their position. First, the proof regarding when these
defendants were actually relieved of their corporate duties
was not conclusive. Second, regardless of their formal status,
there was affirmative evidence of defendants' continued
participation in the activities of the corporation, including
a paper-shredding episode involving defendant Fiumefreddo
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and defendant Jennings' presence at an audit, both occurring
after the date when their ties to the company were supposed
to have been severed.
(15) Hence, if we view the evidence before the Grand
Jury in the light most favorable to the People, as we must
(People v Pelchat, supra), we are led to the conclusion that
the Grand Jury could have rationally returned indictments
charging defendants with larceny in connection with the
Hercules Coinomatic, Freedom National Bank and New
York Telephone Company shortages. Defendants' larcenous
intent could have been inferred from such surrounding
circumstances as the paper-shredding incident and the
evidence of an ongoing practice of commingling clients' funds
(see, People v Meadows, 199 NY 1), as well as from the
unexplained disappearance of the money itself (see, People
v Olivo, 52 NY2d, at p 320, n 8, supra) . Accordingly,
the dismissal of indictment No. 640/83 against defendants
Jennings and Fiumefreddo was error. 13 *130
VIII. CONCLUSION
To summarize our conclusions, we hold that the Appellate
Division correctly affirmed the dismissal of indictments
Nos. 4379/83, 4380/83 and 370/84, charging defendants
Jennings, Finnerty, Sentry Armored Courier Corp. and Sentry
Investigations Corp. with second degree grand larceny and
misapplication of property arising out of the ”repurchase
agreement“ plan. We further hold that the misapplication
of property count in indictment No. 369/84, involving the
” compensatory balance“ account, was properly reinstated.
Our disagreement with the Appellate Division lies in its
disposition of the counts in indictment No. 640/83, involving
the various ”missing money “ incidents, and the larceny
count in indictment No. 638/83, involving the alleged
misappropriation of insurance proceeds, as well as the
larceny count in indictment No. 369/84. The counts in the
”missing money“ indictment, asserted at this point against
defendants Jennings and Fiumefreddo alone, should have
been reinstated, while the dismissal of the larceny counts
asserted in the ” compensatory balance“ account indictment
and the indictment involving the insurance proceeds should
have been affirmed.
Accordingly, the order of the Appellate Division should
be modified by reversing so much thereof as affirmed the
dismissal of indictment No. 640/83 against defendants John
Jennings and Angela Fiumefreddo, reversed the dismissal
of the larceny count against those defendants in indictment

No. 369/84 and reversed the dismissal of the larceny count
against Jennings in indictment No. 638/83; indictment No.
640/83 should be reinstated and the matter remitted for
further proceedings on that indictment, as well as on the
misapplication of property count in indictment No. 369/84.
Simons, J.
(dissenting in part). I cannot concur in the majority's
remarkably indulgent determination that defendants were
merely emulating the practices of ”reputable financial
institutions“ (majority opn, at p 121), and that Sentry's use of
Chemical Bank's money for esoteric investment schemes or
to secure favored loan conditions for itself amounted to little
more than a noncriminal financial ” joy-ride“ (majority opn,
at pp 121, 125). Investing the ”float“ may be legal in a debtorcreditor relationship, but a bailee for hire undertakes to protect
and preserve the bailor's property with *131 only such use
of the property as the parties to the bailment agree upon.
The bailee does not have carte blanche to risk the bailor's
property for its own gain. There is no dispute in this case
that Chemical Bank bailed its property to Sentry intending
that Sentry securely store the funds on is premises, safely
transfer them to the bailor's customer, Waldbaum, or perform
related services for Chemical, such as coin counting, before
depositing the funds in Chemical's account at the Federal
Reserve Bank. Defendants not only performed those services
badly, but while doing so they lost thousands of dollars of
Chemical's funds and risked the loss of millions more by these
illegal schemes and use of their bailor's insurance funds. I
agree with the two Grand Juries that found sufficient evidence
that defendants' conduct was criminal, and I would sustain the
indictments.
My differences with the majority are more fundamental
than the significance attributed to the evidence, however.
In my view, the majority and the courts below have given
an overly restrictive interpretation to the applicable statutes.
Thus, while I agree with the court's findings that the People
have failed to preserve their claimed procedural errors,
and with the rulings discussed in parts I., III. and VII. of
the majority opinion, I disagree with its interpretation of
the pertinent statutes and the disposition of the counts of
the indictment charging larceny involving the repurchase
agreements (except as to defendant Finnerty) discussed in part
IV., the compensatory balance scheme discussed in part V.,
and the misappropriation of insurance proceeds discussed in
part VI. I, therefore, dissent.
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I
Turning first to the larceny counts, the majority concedes,
as to the repurchase agreement scheme and compensatory
balance scheme, that the evidence supports the Grand
Jury's finding that defendants wrongfully took substantial
sums of money from Chemical Bank, the rightful owner,
by depositing them in Hudson Valley National Bank and
Citibank. Defendants did so by exercising ” control over
property inconsistent with the continued rights of the owner
“ ( People v Olivo, 52 NY2d 309, 316; People v Alamo,
34 NY2d 453, 457-458). However, the majority does not
find sufficient evidence before the Grand Jury of defendants'
larcenous intent in those takings. *132
The statute provides that the requisite intent for the crime
of larceny is an ”intent to deprive another of property or to
appropriate the same to himself or to a third person“ ( Penal
Law § 155.05 [1] [emphasis added]). The charges involving
the repurchase agreements and the compensatory balance
scheme rest on the second statutory alternative. The intent to
appropriate is defined in several ways, but includes the intent
to exercise control over property ”under such circumstances
as to acquire the major portion of [the] economic value or
benefit [of the property]“ ( Penal Law § 155.00 [4]). I
disagree with the majority's analysis of what constitutes ”an
intent to appropriate“ because it fails to differentiate between
a property's economic value and its economic benefit, and
because it mistakenly construes the statutory definition to
require a permanent or near permanent appropriation.
The majority finds it necessary that the People show
defendants intended to appropriate the economic value of
the property although the statute clearly provides a legally
sufficient alternative: the appropriation of ”a major portion of
its economic * * * benefit“ (id.), i.e., its ability to make more
money. There can be little doubt that defendants intended to
use Chemical's money to their own financial advantage; they
invested it with Hudson Valley National Bank, and earned
$17,000 in the process, and they also used it to collateralize a
loan with Citibank. This evidence was more than sufficient to
establish defendants' intent to acquire the economic benefits
of Chemical Bank's funds within the literal language of
Penal Law § 155.00 (4);

§ 155.05 (1).

The majority also claim that the necessary mens rea for
the larceny was lacking because any intent to appropriate
the economic benefit of the funds was only the intent to

deprive Chemical of its property temporarily or ”short term
“ (majority opn, at p 121). The statute does not specify
how long a defendant must intend the appropriation to last,
it merely requires, inter alia, an intent to appropriate ”for
so extended a period or under such circumstances“ as to
acquire a major portion of its economic benefit ( Penal
Law § 155.00 [4] [emphasis added]). Regardless of the
limited time involved in diverting the funds involved in the
repurchase agreement or the compensatory balance schemes,
the defendants appropriated the property ”under * * *
circumstances“ in which they acquired all the economic
benefit of the property for the time they held it. That being so,
the time and/or the circumstances were sufficient to establish
the crime. The majority finds little difference *133 between
defendants ”short term“ use of the bank's money and ”joyriding“ in an automobile. There is a cognizable distinction,
however, between using another's property with the intent to
return it and appropriating property to acquire a major portion
of its economic benefit--which may never be returned--even
if the appropriation is for a short time.
The conclusory assertion of the majority, based upon
the Practice Commentary (see, Hechtman, Practice
Commentaries, McKinney's Cons Laws of NY, Book 39,
Penal Law § 155.00, p 103), that there must be a ”purpose
* * * to exert permanent or virtually permanent control over
the property taken“ is not only without legal support, it is
contrary to our decisions (see,
People v Shears, 158 App
Div 577, 582, affd no opn 209 NY 610 [construing Penal Law
of 1909 § 1302, now incorporated in
Penal Law § 155.05
(2)]; People v Meadows, 199 NY 1, 7), and to the clearly
manifested broad sweep of the statute which does not limit
the intent to appropriate in terms of the time involved. Rather,
the statute defines the crime as an appropriation ”under such
circumstances“ as to acquire the economic benefit of the
property.
The general nature of the repurchase agreements is set forth in
the majority opinion, but it has not delineated the five discrete
steps taken on each of the more than 40 occasions when
defendants transferred Chemical Bank's money to Hudson
Valley. According to the plan between Sentry and Hudson
Valley: (1) Sentry would deposit the ”fine count“ funds
into Hudson Valley National Bank's account at the Federal
Reserve; (2) Hudson Valley National Bank would credit
the amount of such deposit to the newly created escrow
account for Sentry Armored Courier Corporation; (3) the
principal in the escrow account was then used to buy A-
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rated bonds owned by Hudson Valley National Bank and
stored at the Federal Reserve; (4) Hudson Valley National
Bank would later repurchase these bonds and credit Sentry's
escrow account for the amount of the principal plus interest,
less Hudson Valley National Bank's broker's fee (the interest
was then transferred to another account at Hudson Valley
National Bank held in the name of Sentry Investigations
Corp.); and finally (5) prior to the expiration of the 72hour period allotted to Sentry for the ”fine counting“, an
employee of Sentry Investigations Corp. would telephone
Hudson Valley National Bank and authorize a wire transfer of
the principal in the escrow account held by Sentry Armored
Courier Corp. to Chemical Bank's account at the Federal
Reserve. A wire transfer fee *134 was then deducted from
the Sentry Investigations Corp. account.

by telephone and letter, however, Sentry continued the
repurchase scheme until the coin counting contract was
terminated in November. This evidence was sufficient, prima
facie, to establish defendants' larcenous intent to appropriate

Chemical had retained Sentry to ”fine count“ in early 1981;
the repurchase agreement scheme started in July 1981 and
the contract between Sentry and Chemical was terminated
in November of the same year. During the months that
the scheme existed, Sentry and Hudson Valley invested
approximately $26 million of Chemical's funds in the
repurchase agreements.

Similarly, there was more than enough evidence to permit
the jury to find defendants possessed the requisite larcenous
intent when Sentry improperly took Chemical's funds
and deposited them in Citibank to its own credit in its
compensatory balance scheme. By so depositing the money,
Sentry obtained the major portion of the economic benefit of
the funds during the period of the deposit because it, in effect,
collateralized its loan from Citibank with Chemical's money
and it also received a reduced interest rate on the loan. This
improper transfer and deposit notwithstanding, defendant
Fiumefreddo claims that the evidence was insufficient to
connect her to the crime, or to establish the requisite intent as
to her. Fiumefreddo participated in the transfer of Chemical
Bank's funds to the Citibank account, however, and she
signed the account's signature card. Moreover, she was in
charge of Sentry's money room, and its daily audit reports
showed falsely that the $100,000 deposited in the Citibank
account was located at Sentry. Fiumefreddo was also the
Sentry officer who told the independent auditor that $100,000
of the Chemical Bank shortfall in the Sentry money room
deposits was located in a Citibank account. Manifestly, such
evidence is sufficient to establish Fiumefreddo's knowledge
of the crime, her connection with it and her requisite larcenous

The majority makes the unwarranted assumption that, absent
production of the written bailment contract, the Grand Jury
could not find that Sentry's acts in these transactions were
contrary to its provisions. The speculation is rebutted by
testimony not only by the Bank's officers but by that of
Sentry's own employees as well. Thus, Chemical's officer,
David Williams, testified that when he discovered Sentry
was using Chemical's funds contrary to the Bank's wishes,
in August 1981, he called Mr. Mead, an officer of Sentry, to
inquire about it. When Mead gave a patently pretextual excuse
that the transfers were dictated by insurance considerations,
Williams instructed him that Sentry was to stop these
transactions immediately. After the telephone conversation,
Williams wrote a letter to Sentry confirming his demand that
Sentry stop using Chemical's money in a manner contrary
to the contract. The Grand Jury could reasonably conclude
from all of this not only that Sentry's investment of Chemical's
funds was contrary to the bailment agreement but also,
because of the false excuse given by Sentry's officers, that
Sentry knew that to be so. Moreover, the Grand Jury could
reasonably assume that Sentry's confirmed possession of
Chemical's funds was conditioned on its acceptance of this
direction and that, had Sentry not indicated that it would
discontinue the practice, Chemical would have terminated the
agreement. Notwithstanding Chemical's instructions given

the economic benefit of Chemical Bank's funds to itself. 1 It
is irrelevant that Chemical *135 Bank had no expectation or
plan of realizing for itself the interest potential of the moneys
during the 72 hours that they were in the hands of Sentry. The
statute sets forth no such requirement (see,
Penal Law §
155.00 [4]). Nor is it a defense that Chemical Bank's moneys
were intended to be returned--and, in fact, were returned-within the 72 hour time period (see, People v Kaye, 295 NY
9, 13; People v Shears, 158 App Div 577, 582, affd no opn
209 NY 610, supra; People v Meadows, 199 NY 1, 7, supra).

intent. 2 *136
II
Furthermore, I disagree with the majority's discussion of the
misapplication of property statute as applied to the repurchase
agreement indictments against Jennings and the corporate
defendants. I would dismiss those indictments, however,
because Chemical Bank suffered no loss from these particular
transactions (see,

Penal Law § 165.00 [2]).
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The misapplication of property statute provides that: ”1.
A person is guilty of misapplication of property when,
knowingly possessing personal property of another pursuant
to an agreement that the same will be returned to the
owner at a future time, he loans, leases, pledges, pawns or
otherwise encumbers such property without the consent of
the owner thereof in such manner as to create a risk that the
owner will not be able to recover it or will suffer pecuniary
loss“ ( Penal Law § 165.00 [1]). The statute apparently has
never been judicially construed and the legislative history of
the present provision, the substance of which dates back to
the 1881 Penal Code, is scant. As now codified, the crime was
substantially derived from the Penal Law of 1909 §§ 941 and
1310. The Staff Notes of the Temporary State Commission on
the Revision of the Penal Law and Criminal Code (proposed
§ 170.00) state merely that it ”restates existing Penal Law §
941“ and that ”the specified loaning, leasing and encumbering
activity, it should be noted, does not reach the stature of
larceny because it does not necessarily entail an intent to
'deprive' or 'appropriate' [see, proposed § 160.00 (3), (4); §
160.05 (1)].“
The curious thing about the majority's decision on this count
of the indictment is that it questions whether defendants
encumbered Chemical Bank's property, and thus violated the
misapplication statute, yet it finds defendants did commit
the greater intrusion of taking the Bank's property. If the
majority finds a ”taking“ of the property for purposes of the
larceny charges (see, majority opn, at p 118), I do not *137
understand why it has any reservations about placing the
repurchase agreement transfers within the terms of the statute
defining misapplication of funds. In fact, the arrangement
did not result in a mere ”loan“ to Hudson Valley National
Bank, as the majority finds (at p 122); rather it resulted in
an outright transfer of Chemical Bank's title to the funds to
Hudson Valley's account at the Federal Reserve, a retransfer
by Hudson Valley by crediting the funds to Sentry Armored
Courier Corporation's escrow account, and the use of such
funds to purchase from Hudson Valley bonds it owned. There
was a taking beyond doubt, as the majority conceded in
analyzing the larceny counts.
The majority, finding the transfers were ”loans“ within the
meaning of
Penal Law § 165.00 (1) for
discussion, nevertheless finds the statute was
because there was no risk of pecuniary loss
as the statute requires. To fail to perceive any

purposes of
not violated
to Chemical
risk in these

multiple transactions, however, is to blink the realities of
modern life. There were in all five different transfers by
wire and paper entries made during the 72 hours of each
repurchase agreement transaction. The potential risk can be
inferred from the sheer intricacy of the transactions, and the
number of employees at both Sentry and Hudson Valley upon
whose accuracy and honesty those transactions depended
(to say nothing of the possible risk of computer errors
or crimes). Moreover, the claim that risk was nonexistent
because Chemical Bank's funds were secured by the A-rated
bonds ignores the People's evidence which established that
the bonds were issued to Sentry as security for only a portion
of the time that Chemical Bank's currency was in Hudson
Valley National Bank's account at the Federal Reserve. The
funds were held in Sentry's escrow account during the rest
of the time. 3 Finally, *138 the ultimate transfer to return
the funds from Sentry's escrow account to the Chemical Bank
account at the Federal Reserve via Hudson Valley depended
upon, of all things, a simple unverifiable telephone call by a
Sentry employee authorizing this transfer.
The Grand Jury was entitled to conclude from the evidence
presented concerning the repurchase agreement scheme in
particular, and Sentry's gross mismanagement of funds
entrusted to its care, in general, that the repurchase agreement
transactions created a risk of loss to Chemical Bank within
the meaning of the misapplication statute.
III
Finally, I would affirm the Appellate Division's order insofar
as it reinstated the count charging grand larceny of insurance
proceeds. There was sufficient evidence before the Grand
Jury to permit it to find that the insurance proceeds belonged
to the injured parties and that, contrary to their rights,
defendants misappropriated some of the funds to their own
use.
The larceny statute provides that, when property is withheld
by one person from another person, an ”owner“ thereof is any
person who can establish a right to possession of it superior
to that of the withholder ( Penal Law § 155.00 [5]). It
has been settled law for at least 100 years that a bailee for
hire who receives casualty insurance payments for the loss of
bailed property holds those payments in trust for the bailor
(see, Waring v Indemnity Fire Ins. Co., 45 NY 606; Stillwell
v Staples, 19 NY 401, 406-407). We indicated in
People
v Yannett (49 NY2d 296, 303) that a prosecution will lie
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against a person who has converted funds for his own use that
were given to him specifically in trust for another (see, also,
People v Shears, 158 App Div 577, 582, affd no opn 209
NY 610, supra; People v Meadows, 199 NY 1, 7, supra).
In this case, there was evidence that Sentry was contractually
obligated to reimburse its clients for their losses, as well
as documentary proof that Sentry's insurer had made the
payment in accordance with the proof of loss submitted by
those clients. This evidence was sufficient to establish prima
facie that the insurance proceeds were paid to Sentry in trust
for the bailor-clients who had sustained losses in the robbery,
and that defendant intentionally withheld them from the bailor
claimants (see, People v Newman, 85 Misc 2d 761, affg *139
80 Misc 2d 975). Given the evidence of a trust existing
by operation of law, the alleged conversion by defendant
Jennings of a portion of the insurance proceeds for his own
or Sentry's use would support a conviction for larceny by
embezzlement (People v Yannett, supra). That a petit jury
might resolve the factual issues against the People after trial
does not warrant this court in dismissing the indictment.
In conclusion, it is worth noting the concern other branches
of our State government have expressed over the enormous
increase in large scale white-collar crimes. Thus, in 1986 the
State Executive Department recommended comprehensive
efforts to ”deter the extraordinary increase in sophisticated,
economic crime“ by proposing the amendment of five
different articles of the Penal Law (see, 1986 McKinney's
Session Law News, at A-836-837). The Legislature acted
upon these recommendations by enacting several new
statutes, including a statute increasing larceny penalties,
which expanded, rather than contracted, the methods of
fighting white-collar crimes (see, L 1986, ch 515; see also,

L 1986, ch 514 [computer offenses]; and L 1986, ch 516
[Organized Crime Control Act]). Apparently the Governor's
staff and the Legislature found the existing larceny statutes
adequate to deter and punish peculations, such as those with
which defendants are charged, since substantive changes in
the provisions of the larceny statutes were not recommended
or enacted. In contrast to this concern over the problem, the
majority has trivialized the seriousness of defendants' conduct
and interpreted the statutes narrowly, virtually excising
important and operative language from them.
Accordingly, I dissent from so much of the majority's decision
as (1) affirms the order dismissing indictments Nos. 4379/83
and 370/84 against the Sentry Corporation and Jennings and
would reverse and reinstate those indictments, (2) as affirms
the order dismissing the larceny counts against Jennings and
Fiumefreddo in indictment No. 369/84 and would reverse the
order, reinstating those counts and (3) which reverses and
dismisses indictment No. 638/83 which charges defendant
Jennings with two counts of grand larceny involving the
insurance proceeds and would affirm the order reinstating that
indictment.
Chief Judge Wachtler and Judges Kaye and Hancock, Jr.,
concur with Judge Titone; Judge Simons dissents in part
and *140 votes to modify in accordance with his separate
opinion in which Judges Meyer and Alexander concur.
Order modified and case remitted to Supreme Court, Bronx
County, for further proceedings on indictments Nos. 640/83
and 369/84 in accordance with the opinion herein and, as so
modified, affirmed. *141
Copr. (C) 2021, Secretary of State, State of New York

Footnotes
1
2

The same analysis might not be applicable in a case where a party has moved entirety ex parte before a
second Judge after having been denied identical relief by the first.
True, there is ”moral certainty“ language in one of our decisions (see,
People v Eckert, 2 NY2d 126, 129),
but that decision is ambiguous and internally inconsistent. The Eckert language has not been cited by this
court in the context of a review of an indictment since that case was decided, although we have cited the case
in reviewing convictions after trial (see, e.g., People v Eisenman, 39 NY2d 810, 811;
People v Wachowicz,
22 NY2d 369, 372). To the extent that the case contains language inconsistent with our subsequent decisions
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3

4

and the plain terms of the statute governing review of indictments, it is no longer viable and is not to be
followed.
Before Sentry picked up the deposits, Chemical would complete a ”bulk count“ by verifying the numbers of
bundles its customers had deposited. Sentry would then ”fine count“ the deposits by counting the individual
bills within each bundle. The agreement required Sentry to deliver to Chemical's Federal Reserve Bank
account the amount that was necessary to satisfy Chemical's deposit requirements; the remainder of the
cash, if any, was to be returned directly to Chemical.
It was because larceny was held to include the element of an intent permanently to deprive or appropriate
that the Legislature enacted Penal Law § 1293-a (since replaced by

Penal Law §§ 165.00,

165.05,

165.06 and 165.08) to bring intentional temporary misuse of another's property within the purview of the
criminal law (see, Hechtman, Practice Commentaries, McKinney's Cons Laws of NY, Book 39,
5

Penal Law

§ 165.05, p 219; see also, id.,
§ 155.00, pp 103-104).
Although a person who “borrows” a vehicle without the owner's consent unquestionably appropriates its entire
economic benefit during the time he is using it, our case law does not recognize such conduct as larceny if
it was accompanied by an intention to return the vehicle to its true owner (see,
Van Vechten v American
Eagle Fire Ins. Co., 239 NY 303, 305). Thus, contrary to the dissent's view (dissenting opn, at p 132), we
do not deem defendants' conduct larcenous because they “acquired all the economic benefit of [Chemical's
money] for the time they held it.” Indeed, if that proposition were true, there would be no distinction between
the crime of larceny and the crime of misapplication of property under

6

7

8

9

10

Penal Law § 165.00.

Contrary to the dissenters' conclusion (dissenting opn, at pp 134-135, n 1), our holding in Matter of
Surrey
Strathmore Corp. v Dollar Sav. Bank (36 NY2d 173, 177) was not based on an interpretation of the particular
contract between the parties. Rather, our holding in Surrey was that, in the absence of an “explicit provision
* * * with respect to payment of interest”, the law does not provide the party whose money is being held with
a right to the interest earned while that money is in another's possession.
That the funds were also held in Sentry's account at Hudson for short periods of time did not increase the risk
of loss, since Sentry retained total control over the funds and the funds were in no way encumbered during
those periods (compare, infra, at p 125-126, n 11, n 10).
There was evidence that money was actually due on both sides, with Chemical also owing Sentry for
unreimbursed services rendered. It appears from the evidence, however, that a substantial net balance was
owed to Chemical by Sentry.
(10) Although defendant Jennings' motion addressed to Justice Goldfluss sought dismissal of the
”indictments“ and recited as one of the grounds for dismissal that the evidence was legally insufficient, the
caption of his motion papers cited only three of the four extant indictments, omitting for no apparent reason
indictment No. 369/84, which covered the ”compensatory balance account“ charges. Under the amended
version of CPL 470.05 (2), a preserved ”question of law“ exists ”if in response to a protest by a party, the court
expressly decided the question raised on appeal.“ Here, we have both a ” protest“ in the form of Jennings'
incomplete motion to dismiss, a dismissal of all counts including the one omitted from the motion and an
opinion in which the trial court expressly describes its reasons for doing so ( 123 Misc 2d 560). Accordingly,
under the current version of CPL 470.05 (2), the intent issue presents a question of law reviewable in our
court.
There is no indication that defendants intended to ”dispose of the property in such a manner or under such
circumstances as to render it unlikely that [the] owner will recover [it]“ (

Penal Law § 155.00 [3] [b]; [4]

[b];
§ 155.05 [1]). While subsequent events did result in the loss of the money through Citibank's actions
in freezing the account, it cannot be said that such an eventuality was likely or within the contemplation of
the parties during the time the ”compensatory balance “ account was opened and maintained. Hence, the
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alternative theory of larcenous intent set forth in
11

12

13

1

2

3

Penal Law § 155.00 (3) (b) and incorporated by reference

in
Penal Law § 155.05 (1) is unavailable to the prosecution in this case.
Indeed, it is Citibank's status as a creditor of Sentry that differentiates the risk arising from the ”compensatory
balance“ account from the risk arising from the ”repurchase agreements“ with Hudson Valley. Although, as the
dissenters note, Sentry's accounts with both Citibank and Hudson were ” escrow“ accounts and not generally
reachable by ordinary creditors, the fact that Citibank was both a depository bank and a creditor enhanced
the risk that the funds would be seized, however wrongfully, and thereby took that risk out of the realm of
sheer speculation. The same cannot be said for the fact, noted in the dissenting opinion (at p 137, n 3), that
Hudson had lost money as a result of a theft by a Sentry employee and therefore might have had a cause
of action against Sentry.
The indictment originally charged Jennings and Sentry Armored Courier Corp. with insurance fraud,
misapplication of property and conspiracy, as well as grand larceny. None of these counts survived the first
dismissal motion made to Justice Vitale.
Justice Vitale dismissed the indictment against the corporate defendant, Sentry Armored Courier Corp., on
the first dismissal motion, and the People did not appeal that determination. Accordingly, our reinstatement
of the indictment affects only Jennings and Fiumefreddo, the defendants who remained when the indictment
came before Justice Goldfluss.
The majority's reliance on Matter of
Surrey Strathmore Corp. v Dollar Sav. Bank (36 NY2d 173) is
misplaced. That case involved payments made by a mortgagor to a mortgagee to secure the payment of
real property taxes on the mortgaged property. It was decided solely on the contractual arrangements made
between the parties and expressly disavowed any reliance on relationships of bailor-bailee, creditor-debtor
or the like (see,
id., at p 176). Its holding that the mortgagee could have invested the funds was not based
upon any generally applicable principles, as the majority suggest (majority opn, at p 120), but solely on the
court's interpretation of the particular contract between the parties.
There is nothing in the record to establish that defendants Jennings or Fiumefreddo ever challenged the
sufficiency of the evidence supporting the indictment charging them with larceny in the compensatory balance
scheme, indictment No. 369/84. Defendant Jennings' motion to dismiss the indictments against him for
insufficiency did not include this indictment and defendant Fiumefreddo filed no motion papers at all, but
relied entirely on Jennings' submission. Defendant Jennings' attorney appeared for oral argument, but
Fiumefreddo's did not. The transcript of the hearing submitted to us contains no oral argument addressed to
the sufficiency of the evidence supporting this indictment, suggesting that the Trial Justice relied solely on the
motion papers. There is nothing in them which can be even broadly construed as a protest by defendants to
the sufficiency of the evidence supporting this indictment and nothing in the trial court's peremptory dismissal
of the charges to indicate that the matter was ever protested. The lack of any conduct challenging this issue
can hardly be deemed a ”protest“ sufficient to preserve a question of law for this court, even under the relaxed
standards of new CPL 470.05 (2) (L 1986, ch 798).
Sentry claims that the use of Chemical Bank's moneys was risk-free partly because Sentry was credited in
the amount of their value as deposited in an escrow account which could not be reached by creditors of
Sentry. When arguing against the ”compensatory balance scheme“ indictments, however, defendants claim
that clients' moneys were lost because Citibank impermissibly invaded an escrow account to satisfy Sentry's
demand loan (see also, majority opn, n 5, at pp 119-120, and n 9, at p 124). Significantly, Hudson Valley
National Bank employed Sentry to securely store racing receipts deposited with it by Yonkers Raceway.
$225,000 in such receipts were stolen, apparently by an employee of Sentry, a circumstance which could
have given rise to a setoff of the repurchase agreement funds by Hudson Valley, in much the same fashion as
Citibank seized Chemical's funds to secure its loan to Sentry, had the robbery of the racing receipts occurred
while the repurchase agreement scheme was in effect.
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The People of the State of New York, Appellant,
v.
Robert Kendzia and MacLeod's
Prescription Pharmacy, Inc., Respondents.
Court of Appeals of New York
9
Argued January 3, 1985;
decided February 12, 1985
CITE TITLE AS: People v Kendzia
SUMMARY
Appeal, by permission of an Associate Judge of the Court
of Appeals, from two orders (one as to each defendant) of
the Appellate Division of the Supreme Court in the Fourth
Judicial Department, entered January 27, 1984, which (1)
reversed, on the law, separate judgments (one as to each
defendant) of the Niagara County Court (Aldo L. DiFlorio,
J.), convicting defendants Robert Kendzia and MacLeod's
Prescription Pharmacy, Inc., after a nonjury trial, of grand
larceny in the second degree, offering a false instrument
for filing in the first degree (four counts) and violating
Tax Law § 1145 (b) (two counts), and (2) dismissed the
indictment.
An indictment charging defendant MacLeod's Prescription
Pharmacy, Inc., and its president, defendant Robert Kendzia,
with grand larceny in the second degree, offering a false
instrument for filing in the first degree and violating
Tax
Law, article 28, § 1145 (b) was filed on September 17, 1980,
which became the date the criminal actions commenced for
purposes of CPL 30.30. At the defendants' arraignment on
September 18, 1980, the court ordered the People to provide
the defendants with copies of documents which had been
subpoenaed from them by the Grand Jury. The defendants
sought these documents in order to prepare pretrial motions,
and therefore the court stated that the time up until the

People returned the documents would not be charged to the
defendants for purposes of the limitations period of the speedy
trial statute. Some of the documents were turned over by the
People on October 2, 1980, and the case was adjourned on
that date for defendants' omnibus motion. After receiving an
extension of time in which to bring the motion, defendants
served their papers on December 1, 1980, with a return date of
December 22, 1980. At some point after receiving the motion
papers, the People spoke with the Niagara County Court Clerk
about adjourning the return date and, over the objection of
the defendants, the Court Clerk rescheduled the return date
on the omnibus motion to January 28, 1981. The motion
was argued on January 28, 1981 and the court made oral
rulings on the same day. It also appears that on that day, at an
unrecorded conference in chambers, the court set a trial date
of April 20, 1981, with neither side objecting. On April 14,
1981, *332 the Assistant Attorney-General representing the
People called defendants' lawyer to request an adjournment
of the trial date in light of a conflict he had with another trial.
Defense counsel agreed to the adjournment as long as the time
was charged to the People, and the trial date was subsequently
rescheduled for May 26, 1981. In a letter sent on May 6, 1981
to defense counsel which discussed primarily compliance
with court rulings as to discovery, the People stated “[W]e
will be ready for trial on * * * May 26, 1981”. On May 8, 1981
the defendants moved to dismiss the indictment, asserting
that the People had not complied with the requirements of
CPL 30.30. The motion was returnable May 20, 1981,
but the People requested an adjournment and the return date
was moved back to June 5, 1981. On September 8, 1981,
the court denied defendants' motion to dismiss, finding that
only 94 days chargeable to the People had elapsed since the
filing of the indictment. The court apparently excluded the
period from January 28, 1981 to April 20, 1981 based on a
trial date having been set on January 28 for April 20 without
objection by the People. Following the court's decision, the
Court Clerk set a new trial date for October 19, 1981. In
early October, defendants chose to waive their right to a jury
trial. Apparently on account of this waiver, the case was
assigned to a new Judge and the trial date was adjourned
into November. On November 16, 1981, defendants again
moved to dismiss the indictment pursuant to
CPL 30.30.
On November 18, 1981, the trial began. In a decision dated
March 8, 1982, the court found both defendants guilty of
all of the counts of the indictment and, without discussion,
denied defendants' November 16 speedy trial motion. On
appeal, the Appellate Division reversed the convictions and
dismissed the indictment. In a unanimous decision, the court
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found that the People were not ready for trial within the
meaning of
CPL 30.30 (1) until November 18, 1981 and
that they had not demonstrated sufficient excludable time
between September 17, 1980 and November 18, 1981.
The Court of Appeals affirmed the orders of the Appellate
Division, holding, in an opinion by Chief Judge Wachtler, that
“ready for trial” in
CPL 30.30 (1) requires that there must
be a communication of readiness by the People which appears
on the trial court's record and that the prosecutor must make
his statement of readiness when the People are in fact ready
to proceed; that the People were not “ready for trial” until
November 18, 1981, when they answered “ready” on the first
day of the trial; and that since the People were not ready for
trial until well over six months after the commencement of
the criminal actions *333 against the defendants, and have
not met their burden of demonstrating sufficient excludable
time, the Appellate Division orders reversing the defendants'
convictions and dismissing the indictment are affirmed.
People v Kendzia, 99 AD2d 657, affirmed.
People v MacLeod's Prescription Pharmacy, 99 AD2d 657,
affirmed.
HEADNOTES
Crimes
Right to Speedy Trial
Elements of Readiness for Trial--Communication of
Readiness which Appears on Trial Court's Record--Statement
of Readiness Made when People are Ready to Proceed
(1) An indication of “ready for trial” within the meaning of
CPL 30.30 (1) encompasses two necessary elements. First,
there must be a communication of readiness by the People
which appears on the trial court's record; this requires either
a statement of readiness by the prosecutor in open court,
transcribed by a stenographer, or recorded by the clerk or
a written notice of readiness sent by the prosecutor to both
defense counsel and the appropriate court clerk, to be placed
in the original record. Second, the prosecutor must make his
statement of readiness when the People are in fact ready
to proceed. Accordingly, in a prosecution commenced, for
purposes of CPL 30.30, on September 17, 1980, the People
were not “ready for trial” until November 18, 1981, when
they answered “ready” on the first day of the trial. The

acquiescence to the setting of an April 20, 1981 trial date
during an off-the-record conference on January 28, 1981
does not satisfy either of the two requirements. There is
no evidence that the People, during that conference, made
an affirmative representation on the record that they were
then ready to proceed; furthermore, the failure to object
to the scheduling of a trial for some future date by itself
demonstrates no more than an expectation of readiness as to
that future date. Moreover, a letter sent on May 6, 1981 to
defense counsel in which the People stated “[W]e will be
ready for trial on * * * May 26, 1981”, is insufficient because
it merely expressed an expectation of readiness as of May 26.

Crimes
Right to Speedy Trial
Excludable Time
(2) Where defendants have shown that the People were not
ready for trial until November 18, 1981, a date well over
six months after the commencement of the criminal actions
against them, the People bear the burden of demonstrating
sufficient excludable time. The People have shown that 196
days at most can reasonably be excluded, due to defendants'
omnibus motion, speedy trial motions, and their trial on other
charges during February 1981. Excluding this number of days
from the period of time between September 17, 1980, when
the criminal actions were commenced, and November 18,
1981, leaves well over six months chargeable to the People
and, therefore, the orders reversing defendants' convictions
and dismissing the indictments are affirmed.

POINTS OF COUNSEL
Robert Abrams, Attorney-General (Edward D. Saslaw and
William F. Dowling of counsel), for appellant.
I. The People effectively announced its readiness during the
periods mandated by CPL 30.30. (

People v Hamilton,

46 NY2d 932;
*334 People v Brothers, 50 NY2d 413;
People v Passero, 83 AD2d 769; People v Bradley, 96 AD2d
707; People v Burney, 90 AD2d 959; People v Kellerson,
84 AD2d 965;
People v Dean, 45 NY2d 651; People v
Conrad, 44 NY2d 863; People v Santiago, 96 AD2d 720;
People v Moorhead, 61 NY2d 851.) II. A person who files a
false sales tax return may be convicted under the Penal Law
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for offering a false instrument for filing. ( People v Valenza,
60 NY2d 363; People v Eboli, 34 NY2d 281; Hutcherson v
United States, 345 F2d 964, 382 US 894; People v Malvassi,
248 App Div 784, 273 NY 460;

People v Sansanese, 17

NY2d 302; People v Bord, 243 NY 595; People v Licausi,
23 Misc 2d 75; People v Campisi, 82 Misc 2d 254.)
James C. Roscetti and Steven G. Wiseman for respondents.
I. Defendants' CPL 30.30 speedy trial rights were denied.
II. Defendants were improperly charged and convicted of
violations of Penal Law § 170.35 in that the conduct of which
defendants were convicted must be treated as violations of
the Tax Law only in that the Tax Law is an integrated and
exclusive scheme for treatment of violations thereof. III.
Even if gross sales are improperly stated on State sales tax
returns, such error cannot support a conviction for offering
for filing a false instrument because gross sales is immaterial
for sales tax purposes. IV. The People failed to prove beyond
a reasonable doubt the amount of defendants' taxable sales.
V. The use of written statements attributed to defendants
constituted at most an admission which, for conviction,
required corroborating evidence. VI. Exhibits 6-10, sales tax
returns, were improperly admitted into evidence. VII. It was
improper for the court to advise and assist the People in
the manner in which to admit evidence. VIII. Failure of the
People to comply with statutory and court-ordered discovery
mandates dismissal or preclusion. IX. The totality of the
errors in the trial deprived defendants of a fair trial.
Arnold C. Stream and Lawrence B. Trachtenberg for Bushkin
Gaims Gaines Jonas & Stream, amicus curiae. The rationale
of
People v Valenza (60 NY2d 363) requires the dismissal
of counts 2-5.
OPINION OF THE COURT
Chief Judge Wachtler.
After a nonjury trial, both defendants were convicted of
grand larceny in the second degree ( Penal Law § 155.35),
offering a false instrument for filing in the first degree
( Penal Law § 175.35), and violating
Tax Law, article
28, § 1145 (b). On appeal, the Appellate Division reversed all
of the convictions *335 and dismissed the indictment against
the defendants on the ground that the People were not ready
for trial within the time period mandated by
CPL 30.30
(1), the “speedy trial statute”. The issue on this appeal is what
actions the People must take to indicate “readiness” within

the meaning of the statute and thus toll the running of the
applicable time period.
In 1978, the State Tax Department began investigating
the accuracy of quarterly sales tax returns being filed by
defendant MacLeod's Prescription Pharmacy, Inc. Work done
by the Department's Special Investigations Bureau eventually
led to the indictment of MacLeod's and its president,
defendant Robert Kendzia, for grand larceny in the second
degree, offering a false instrument for filing in the first
degree and violating
Tax Law, article 28, § 1145 (b). The
indictment was filed on September 17, 1980, which became
the date the criminal actions commenced for purposes of
CPL 30.30.
At the defendants' arraignment on September 18, 1980, the
court ordered the People to provide the defendants with copies
of documents which had been subpoenaed from them by the
Grand Jury. The defendants sought these documents in order
to prepare pretrial motions, and therefore the court stated that
the time up until the People returned the documents would not
be charged to the defendants for purposes of the limitations
period of the speedy trial statute. Some of the documents were
turned over by the People on October 2, 1980, and the case
was adjourned on that date for defendants' omnibus motion.
After receiving an extension of time in which to bring the
motion, defendants served their papers on December 1, 1980,
with a return date of December 22, 1980. At some point
after receiving the motion papers, the People spoke with the
Niagara County Court Clerk about adjourning the return date
and, over the objection of the defendants, the Court Clerk
rescheduled the return date on the omnibus motion to January
28, 1981.
The motion was argued on January 28, 1981 and the court
made oral rulings on the same day. It also appears that
on that day, at an unrecorded conference in chambers, the
court set a trial date of April 20, 1981, with neither side
objecting. On April 14, 1981, the Assistant Attorney-General
representing the People called defendants' lawyer to request
an adjournment of the trial date in light of a conflict he had
with another trial. Defense counsel agreed to the adjournment
as long as the time was charged to the People, and the trial
date was subsequently rescheduled for May 26, 1981. *336
In a letter sent on May 6, 1981 to defense counsel which
discussed primarily compliance with court rulings as to
discovery, the People stated “[W]e will be ready for trial on
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* * * May 26, 1981”. On May 8, 1981 the defendants moved
to dismiss the indictment, asserting that the People had not
complied with the requirements of CPL 30.30. The motion
was returnable May 20, 1981, but the People requested an
adjournment and the return date was moved back to June 5,
1981. On September 8, 1981, the court denied defendants'
motion to dismiss, finding that only 94 days chargeable to
the People had elapsed since the filing of the indictment. The
court apparently excluded the period from January 28, 1981
to April 20, 1981 based on a trial date having been set on
January 28 for April 20 without objection by the People.
Following the court's decision, the Court Clerk set a new trial
date for October 19, 1981. In early October, defendants chose
to waive their right to a jury trial. Apparently on account
of this waiver, the case was assigned to a new Judge and
the trial date was adjourned into November. On November
16, 1981, defendants again moved to dismiss the indictment
pursuant to
CPL 30.30. On November 18, 1981, the trial
began. In a decision dated March 8, 1982, the court found both
defendants guilty of all of the counts of the indictment and,
without discussion, denied defendants' November 16 speedy
trial motion.
(1, 2) On appeal, the Appellate Division reversed the
convictions and dismissed the indictment. In a unanimous
decision, the court found that the People were not ready for
trial within the meaning of
CPL 30.30 (1) until November
18, 1981 and that they had not demonstrated sufficient
excludable time between September 17, 1980 and November
18, 1981. We agree that the People were not ready for trial
within the period established by
affirm.

CPL 30.30 (1) and thus

Because the indictment against the defendants included
felony charges, the People were required to be “ready
for trial” within six months of the commencement of the
criminal action on September 17, 1980 ( CPL 30.30 [1]
[a]). The People assert that they made a sufficient statement
of “readiness” on January 28, 1981, when a trial date
was set without their objection, or, alternatively, on May
6, 1981, when they stated in a letter that they would be
ready on May 26, 1981. Defendants assert that the People
never demonstrated that they were ready for trial until they
answered “ready” on November 18, 1981, the first day of the
trial.

In
People v Hamilton (46 NY2d 932), this court held that
it was insufficient for the People to assert for the first time
in an *337 affidavit submitted in opposition to a motion to
dismiss, pursuant to
CPL 30.30, that they had been ready
to proceed at some earlier date. Rather, we stated that “the
People must communicate readiness for trial to the court on
the record when ready to proceed” ( People v Hamilton,
supra, p 933). We again rejected a subsequent assurance
of prior readiness in
People v Brothers (50 NY2d 413,
416), as there was “no record proof of any contemporaneous
communication of * * * readiness [by the People]”. We also
implicitly found in Brothers that the placement of a case on
the “ready reserve” calendar without objection did not satisfy
this requirement.
It is apparent from these cases that “ready for trial” in
CPL 30.30 (1) encompasses two necessary elements. First,
there must be a communication of readiness by the People
which appears on the trial court's record. This requires either
a statement of readiness by the prosecutor in open court,
transcribed by a stenographer, or recorded by the clerk *
or a written notice of readiness sent by the prosecutor to
both defense counsel and the appropriate court clerk, to be
placed in the original record (cf.
United States v New
Buffalo Amusement Corp., 600 F2d 368, 373, n 6; Bellacosa,
Practice Commentary, McKinney's Cons Laws of NY, Book
11A,
CPL 30.30, p 151). As the prosecutor must make
an affirmative representation of readiness (see, People v
Santiago, 96 AD2d 720), he may not simply rely on the case
being placed on a trial calendar.
The second requirement under the statute, as noted in
Hamilton and Brothers, is that the prosecutor must make his
statement of readiness when the People are in fact ready to
proceed. The statute contemplates an indication of present
readiness, not a prediction or expectation of future readiness.
(1) Applying these principles to the present case shows that
the People were not “ready for trial” until November 18,
1981, when they answered “ready” on the first day of the
trial. The acquiescence to the setting of an April 20 trial date
during an off-the-record conference on January 28 does not
satisfy either of the two requirements. There is no evidence
that the People, during that conference, made an affirmative
representation on the record that they were then ready to
proceed. Furthermore, the failure to object to the scheduling
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of a trial for some future date by itself demonstrates no more
than an expectation of readiness as of that future date. While
the People are not to be *338 penalized if court congestion
causes a trial date to be set beyond the applicable time period

months after the commencement of the criminal actions, and
the People thus bear the burden of demonstrating sufficient

People v Brothers, 50 NY2d

excludable time ( People v Berkowitz, 50 NY2d 333, 349).
The People, however, have shown that 196 days at most can
reasonably be excluded, due to defendants' omnibus motion,
speedy trial motions, and their trial on other charges during
February 1981. Excluding this number of days from the
period of time between September 17, 1980 and November
18, 1981 leaves well over six months chargeable to the People.

The May 6 letter is insufficient because it merely expressed
an expectation of readiness as of May 26. To hold otherwise
would effectively allow the People to satisfy the requirements

Accordingly, we affirm the orders of the Appellate Division
reversing the convictions and dismissing the indictment. In
light of our disposition on the speedy trial issue, we do not
reach any other issues raised.

of
CPL 30.30 (see,
People ex rel. Franklin v Warden,
31 NY2d 498, 501- 504), they cannot take advantage of court
congestion so as to ignore their own responsibility of being
ready for trial on time (see,
413, 417-418, supra).

of
CPL 30.30, in a felony prosecution, by attaching a note
to the indictment stating that the People will be ready for
trial in six months. Approval of such a practice would, of
course, create problems where, as occurred at least once here,
the People's expectation of readiness turned out to be overly
optimistic (cf.

People v O'Neal, 99 AD2d 844).

Judges Jasen, Meyer, Simons, Kaye and Alexander concur.
Orders affirmed. *339
Copr. (C) 2021, Secretary of State, State of New York

(2) The defendants have shown that the People were not
ready for trial until November 18, 1981, a date well over six

Footnotes
*

If the prosecutor's statement of readiness in open court were made without defense counsel present, the
prosecutor would have to promptly notify him of the statement of readiness (see,
27).

End of Document

People v Cole, 90 AD2d
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Former Jeopardy--Refiling of Charges After Simplified
Information Dismissed for Legal Insufficiency
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The People of the State of New York, Appellant,
v.
Mary M. Nuccio, Respondent.
Court of Appeals of New York
107
Argued April 26, 1991;
Decided June 13, 1991

(2) In the prosecution of defendant for driving while
intoxicated and various other traffic infractions, double
jeopardy is not a bar to the refiling of the charges by a
sufficient long-form information after the prior simplified
information charging the same offenses was dismissed, on
defendant's motion, for failure to supply the supporting
depositions required by CPL 100.25 (2). Reprosecution is
permitted whenever a dismissal has been granted on motion
by defendant, so long as the dismissal does not constitute
an adjudication on the facts going to guilt or innocence.
Here, since the simplified information was dismissed for legal
insufficiency, reprosecution for the same charges was proper
absent some statutory bar.

CITE TITLE AS: People v Nuccio
SUMMARY
Appeal, by permission of an Associate Judge of the Court of
Appeals, from an order of the Chautauqua County Court (Lee
Towne Adams, J.), dated May 30, 1990, which (1) reversed
a judgment of the Justice Court of the Town of Stockton
(William M. Dorman, J.), convicting defendant, upon her plea
of guilty, of driving while intoxicated and failure to keep right,
and (2) dismissed the informations.

TOTAL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d, Criminal Law, § 255; Indictments and
Informations, § 61.
CPL 100.25 (2).
NY Jur 2d, Criminal Law, §§99, 100, 102, 2173, 2194. *103
ANNOTATION REFERENCES

HEADNOTES
Crimes
Information
Reprosecution of Nonfelony Charges Not Foreclosed When
Simplified Information Dismissed for Legal Insufficiency
(1) Charges in a local criminal court may be prosecuted by
a sufficient long- form information after a prior simplified
information, charging the same offenses, has been dismissed
for failure to supply the supporting depositions required
by CPL 100.25 (2). The Criminal Procedure Law does not
prohibit the renewal of prosecution on a facially sufficient
information following such a dismissal. Moreover, the history
on the subject makes it clear that the Legislature did not
intend to foreclose reprosecution of nonfelony charges when
the information is dismissed for legal insufficiency.

See Index to Annotations under Double Jeopardy;
Indictments and Informations.
POINTS OF COUNSEL
John T. Ward, District Attorney (J. Richard Goodell of
counsel), for appellant.
The convictions should be upheld because the People may
reinstitute charges by filing sufficient long-form informations
after the initial simplified informations are dismissed
as defective for failure to serve supporting depositions.
( Pajak v Pajak, 56 NY2d 394;
People v Douglass,
60 NY2d 194; Matter of Krum v Hogan, 69 Misc 2d 656;
People v Bell, 95 Misc 2d 360; People v Morning, 102
Misc 2d 750; People v Scerbo, 91 Misc 2d 97; People v
Key, 45 NY2d 111; People v Glen, 173 NY 395; People ex rel.
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North v Skinner, 280 App Div 611, 305 NY 711;
People v
Bock, 77 Misc 2d 350.)
James P. Subjack for respondent.
The People cannot file new informations on the original
charges after the court has granted a dismissal for failure of
the prosecution to produce supporting depositions as required
by CPL 100.25 (2) and 100.40 (2). (People v Morning, 102
Misc 2d 750; People v Hust, 74 Misc 2d 887;

People v

De Feo, 77 Misc 2d 523;
People v Zagorsky, 73 Misc 2d
420; People v Origlia, 138 Misc 2d 286; People v Gerloff,
145 Misc 2d 683.)
OPINION OF THE COURT
Simons, J.
The issue presented is whether charges in a local
criminal court may be prosecuted by a sufficient long-form
information after a prior simplified information, charging the
same offenses, has been dismissed for failure to supply the
supporting depositions required by

CPL 100.25 (2).

Defendant was charged by simplified traffic information
with driving while intoxicated and various other traffic
infractions. At arraignment she demanded that the People
supply supporting depositions and when they failed to do so,
the trial court granted her motion to dismiss the information
(see, CPL 100.40 [2]; 170.30 [1] [a]; 170.35 [1] [a]). On
the same day the People served and filed a long-form
information executed by the arresting officer and charging
the same offenses. Defendant orally moved to dismiss the
new information, asserting that the charges were barred by
the previous dismissal. Her *104 motion was denied and
she pleaded guilty to driving while intoxicated and failure
to keep right (see,
Vehicle and Traffic Law § 1192 [3]; §
1120 [a]). On appeal, County Court agreed with defendant
that reprosecution was foreclosed by the prior dismissal
and therefore reversed the convictions and dismissed the
information. We now reverse and reinstate the judgment of
conviction.
The simplified information is a statutory creation designed
to provide an uncomplicated form for handling the large
volume of traffic infractions and petty offenses for which it
is principally used. It need not provide on its face reasonable
cause to believe defendant has committed the offense ( see,
People v Key, 45 NY2d 111, 115-116; see also, People v
Boback, 23 NY2d 189). For purposes of this appeal, it may

be noted that a simplified traffic information is sufficient if
it complies with the form required by the Commissioner of
Motor Vehicles (see,
NYCRR part 91).

Vehicle and Traffic Law § 207; 15

Because a simplified information provides only limited
information, a defendant arraigned upon a charge contained
in such an instrument may request, and is entitled as of right,
to a supporting deposition by the complainant, police officer
or public servant. If the defendant makes no request, the
right to a supporting deposition is waived and prosecution
may proceed on the original instrument. If a timely request
for a supporting deposition is made, the failure to supply
one renders the simplified information insufficient on its face
(CPL 100.40 [2]) and subjects it to dismissal upon motion
(CPL 170.35 [1] [a]; 170.30 [1] [a]).
(1) The short answer to whether prosecution can be renewed
on a facially sufficient information following such a dismissal
is that it may because the Criminal Procedure Law does not
prohibit it (see, Bellacosa, Practice Commentary, McKinney's
Cons Laws of NY, Book 11A,
CPL 170.30, at 65; Preiser,
Supplementary Practice Commentaries, McKinney's Cons
Laws of NY, Book 11A,
CPL 100.25, 1991 Cum Ann
Pocket Part, at 13; Pitler, New York Criminal Practice under
the CPL § 8.16, at 411). Moreover, the history on the subject
makes it clear that the Legislature did not intend to foreclose
reprosecution of nonfelony charges when the information is
dismissed for legal insufficiency.
At common law a prosecutor was not barred from
resubmitting charges against a defendant; the only limitation
on repeated prosecution was the constitutional protection
against *105 double jeopardy (
NY2d 410, 414;

see, People v Cade, 74

People v Wilkins, 68 NY2d 269, 273;

People ex rel. Flinn v Barr, 259 NY 104; see generally,
22 CJS, Criminal Law, § 222 [1989]). For many years,
however, matters of criminal procedure have been regulated
by the Legislature and, it has deemed it necessary to limit the
People's power to resubmit charges to prevent prosecutorial
abuses (see, People v Cade, 74 NY2d 410, 414, supra;
see also, CPL 190.75 [3]; 210.20 [4]). Thus, the former
Code of Criminal Procedure contained various provisions in
which the Legislature expressly barred reprosecution of both
felony and misdemeanor charges following a dismissal (see,
former Code Crim Pro §§ 327, 673). When the Criminal
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Procedure Law replaced the Code in 1970, however, the
Legislature chose to treat dismissals of indictments separate
from dismissal of informations and misdemeanor complaints
( see, People v Douglass, 60 NY2d 194, 204; compare,
CPL 210.20, with 170.30). When it did so, the provisions
of the Code prohibiting reprosecution were transferred to
CPL 210.20 (4), a section dealing exclusively with the
dismissal of an indictment without the enactment of a similar
provision prohibiting the reprosecution of charges contained
in a dismissed information (see, CPL 210.20 [4]; Historical
Note to subd [4] [former Code Crim Pro §§ 320, 327, 665,
673], McKinney's Cons Laws of NY, Book 11A, CPL 210.20,
at 48;

CPL 170.30 [1] [a]).

The Legislature undoubtedly was aware of prior restraints
on reprosecution when it enacted the Criminal Procedure
Law because it expressly addressed dismissals based on
legal insufficiency with respect to indictments in section
210.20 (4) ( see, People v Osgood, 52 NY2d 37,
45, n 2 [comparing, CPL 210.20 (4), with 170.30 (1)
(a)]). Nevertheless, it failed to include a similar bar for
informations dismissed on those same grounds pursuant to
CPL 170.30 (1) (a). We conclude, therefore, that the
different treatment accorded indictments and informations
in the statute manifests the Legislature's intention to permit
End of Document

reprosecution for nonfelony charges when the information is
dismissed for legal insufficiency ( see, Pajak v Pajak, 56
NY2d 394, 397, citing McKinney's Cons Law of NY, Book
1, Statutes § 74; Pitler, New York Criminal Practice under the
CPL § 8.16, at 411).
(2) Nor is double jeopardy a bar to the refiling of the charges
against defendant since “reprosecution is permitted whenever
a dismissal has been granted on motion by defendant, so
long as the dismissal does not constitute an adjudication
on the facts going to guilt or innocence.” (See, People v
*106 Key, 45 NY2d 111, 117, supra. ) Here, the simplified
information was dismissed for legal insufficiency and thus
reprosecution for the same charges was proper absent some
statutory bar.
Accordingly, the order should be reversed and the judgment
of the Stockton Town Court reinstated.

Chief Judge Wachtler and Judges Kaye, Alexander, Titone,
Hancock, Jr., and Bellacosa concur.
Order reversed, etc. *107
Copr. (C) 2021, Secretary of State, State of New York
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