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Patricia Warth
Patricia Warth is Counsel for the NYS Office of Indigent Legal Services
(ILS). Since her 1996 graduation from Cornell Law, she has devoted her
career to criminal justice advocacy. Ms. Warth worked for the New York
State Capital Defender Office from 1997 until its closure in 2005. She then
spent a semester at Syracuse Law School’s Office of Clinical Legal
Education, followed by two years as Managing Attorney of the Buffalo, NY
office of Prisoner’s Legal Services of New York. In 2008, she joined the
Center for Community Alternatives as Co-Director and eventually Director
of Justice Strategies, where she worked until 2015 when she joined ILS.
The experiences of the people with whom she works have informed her
research and advocacy. She has conducted research about and delivered
presentations on sentencing advocacy, NYS sentencing law, prison-based
programs, sex offense registration, NYS drug law reform, and the life-long
consequences of a criminal conviction to many audiences, including the
New York State Bar Association, the New York State Defender Association,
the New York State Association of Criminal Defense Lawyers, local bar
associations, and other legal and non-legal organizations. As one of the coauthors of CCA’s reports, “The Use of Criminal History Records in College
Admissions Reconsidered,” and “Boxed Out: Criminal History Screening
and College Application Attrition, Ms. Warth has delivered presentations
and webinars to college admissions officers and faculty about screening
college applicants for past convictions. She has also created practice
materials for and delivered presentations to employers about hiring people
with past convictions. Ms. Warth co-authored the 2013 article, “Barred
Forever: Seniors, Housing, and Sex Offense Registration,” published in the
Kansas Journal of Law and Public Policy.
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Joshua S. Shapiro, Esq. is the Special Counsel for the Town and Village Courts to
the Administrative Judge of the Sixth Judicial District. In that role he primarily
works with the District Supervising Judges, providing support and assistance to the
174 Town and Village Courts located within the Sixth Judicial District. Prior to that
position Joshua spent 11 years as an Assistant District Attorney, beginning his career
with the Suffolk County District Attorney and ending with the Broome County
District Attorney, where he prosecuted violent felony offenses and homicides.
During his career he has tried numerous criminal cases in Village, Town, District,
County, and Supreme Courts in both Suffolk and Broome counties, running the
gamut from simple misdemeanors up to and including murder cases. Joshua
graduated from Binghamton University in 2003 and earned his JD from the
University of Richmond School of Law in 2006.

Matthew L. Chivers, Esq.
Matt Chivers serves as a Court Attorney Referee and Special Counsel to the Town & Village Courts in the
Fourth Judicial District. He joined the court system in 2007, working as a Resource Center Attorney at
the Office of Justice Court Support. Prior to that, Matt served as an Infantry Officer in the United States
Marine Corps and was engaged in the private practice of law based in Saratoga County. Originally from
Binghamton, New York, he is a graduate of Siena College and Albany Law School.

HON. DAVID S. GIDEON
Direct Telephone Number: (315) 671-1095
E-Mail: dgideon@nycourts.gov
Hon. David S. Gideon currently presides as Town Justice in the Town of DeWitt,
New York; a suburb of Syracuse. Judge Gideon formerly presided as an Acting
City Court Judge in the Syracuse City Court. Judge Gideon graduated from
Syracuse University in 1979 with a Bachelor of Science Degree, with a dual major
in Biology and Psychology; thereafter receiving his Juris Doctor Degree from
Western New England College, School of Law in 1982 where he was a member of
the Legal Fraternity of Phi Delta Phi.
Judge Gideon is a lifelong resident of the DeWitt, New York community and
currently is employed as Court Attorney Referee to the Hon. James P. Murphy,
Administrative Judge for the Fifth Judicial District. In particular, Judge Gideon is
Special Counsel to the Town and Village Courts in the Fifth Judicial District,
coordinating and implementing the Action Plan for the Justice Courts within the
District. Judge Gideon has been instrumental in the development of the
Centralized Arraignment Parts in Oneida and Onondaga Counties.
Judge Gideon was admitted to the New York State Bar and the United States
District Court, Northern District of New York in 1984. Judge Gideon has served
as a senior faculty member for the Office of Justice Court Support, Town and
Village Court Education Program, having also appeared as a panel member in its
statewide satellite broadcasts. Judge Gideon has also been an instructor for the
Onondaga County Bar Association Continuing Legal Education Program.
Judge Gideon is a Past President of the Onondaga County Magistrates Association
and currently serves as a Past President of the New York State Magistrates
Association. In 2014, Judge Gideon was the co-recipient of the Hon. Eugene W.
Salisbury Magistrate of the Year Award given by the New York State Magistrates
Association.
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AN ACT to amend the judiciary law, the criminal procedure law and the
uniform justice court act, in relation to off-hours arraignment' parts
in counties outside of the city of. New York
Bec^e a law November 28, 2016, with.the approval of the Governor.

Passed by a majority vote, three-fifths being present.
The

People of the State of New York, represented in Senate and Assem

bly, do enaot as follows;

Section 1. Subdivision 1 of section 212 of the judiciary law
amended by adding a new paragraph (w) to read as follows:

is

(w) Adopt, after consultation with the office of indigent: legal
am-yxcegj th^ appropriate local naqistrates association, institutional
pcovxders of
searvices and other members of the criininal
defense bar, lo'cel qovemiBient offioials* including the districb attor
ney, and with the approval of the adninistarative board of the courts#

a

plan for the e8<'^>'»lishnent« in accordance with paragraph''(o) of this
subdivision, of off-hours arraionnent parts in select looal CTiminal

courts of a county to be held in such courts on a rotatincy basis for the
conduct of
^ and other preliminary proceedings incidental
thereto# and for aararest warrant returns in criminal cases, where the use

of such parts will facilitate the availability of public? defenders or
agsiqniad - counsel fog defendants in need of legal representation at such
proceedings. To the extent practicable, and notwithstanding that any
sugh • plgTi ahail designate off-hours arraignment parts in fewer than all
of the local <?T'jth4«ai courts of a county> each plan authorized by this
paragraph shall provide for the periodic assignment of all of. the judges
and justices of all of the local criminal courts in the affected county
to rhe off—hour's arraigniqent parts designated thereiin. The chxef admin
istrator shall give appropriate public notice of each off-hours arraign
ment part established hereunder and each judicial assignment made thereto.

S 2. Section 100.55 of the criminal procedure law is amended by adding
a new subdivision 11 to read as follows:

11. Notwithstanding any proviaioa.^-of law to the contrary, a local
cag-i mi nni court accusatory instrument/may tfe filed with a local criminal

court while it is opera^nc an off-neeafS arraignment part designated in.
accordance with paragraph (w) of subdivision one of section two hundred
twelve of the judiciary law provided that an offense charged therein was
allegedly
tted in the county in which the local criminal court is
located.

S 3. Subdivision 1 of section 120.90 of the criminal procedure law, as

amended by chapter 424 of the laws of 1998, is amended to read as
follows:

1.
Upon arresting a defendant for any offense pursuant to a warrant
of arrest in the county in which the warrant is returnable or in any

adjoining county, or upon so arresting him or her for a felony,in any
othef county, a- police officer, if he or she be one to whom the

warrant

EXPLANATION—Matter in italics is new; matter in brackets [-1 is old law
to be omitted.
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2

addressed, must without unnecessary delay bring the defendant before

the local criminal court in which such warrant is returnable. provided
that, where a local criminal court in the county in which the warrant is
retur"»*'>le hereunder is operating an off-hours arraignment part desig
nated in accordance with paragraph (w) of subdivision one of section two
hundred twelve of the judiciary law at the time of

such

police

defendant's

return,

officer may bring the defendant before such looeJ. criminal-

court.

§ 4. Paragraph (d) of subdivision.1 of section 140.20 of the crin^nal
procedure law, as amended by chapter 549 of the laws of 1987, is amended
and a new paragraph (e) is added to read as follows:
(d) If the arrest is for a traffic infraction or for a misdemeanor
relating to traffic, the police officer may, instead of bringing the
arrested person before the local criminal court of the political subdi
vision or locality in which the offense was allegedly committed, bring
him

or

her

before the local criminal court of the same county nearest

available by highway travel to the point of arrest[•»•]; and
(e) Notwiths'*'a"^'iwg any other provision of this section, whore a local
criTBinsl court in the county in which the defendant is arrested is Operan off-hours arraignment part designated in accordance with

para

graph (w) of subdivision one of section two hundred twelve of the judi
ciary law, at the time of defendant's arrest, the arrested person may be
brought before such local criminal court.

§ 5. Section 170.10 of the criminal procedure law is amended by adding
a new subdivision 10 to read as follows:

10.

Notwithstanding

any

contrary provision of this section, when an

off-hours .arraignment part designated in accordance with paragraph (w)
of subdivision one of section two hundred twelve of the judiciary law is
in operation in the county in which the court is located, the courh must

adjourn the proceedings before it, and direct that the proceedings be
continued in such offrhours part when the defendant has appeared before
the court without.counsel and no counsel is otherwise available at the
of such appearance to aid the 'defendant, unless the defendant
desires to proceed without the aid of counsel and the court is satis
fied, pursuant to subdivision six of this section, that the defendant
iTi^rio fiueh decision with.knowledge of the significance thereof.

§ 6. Section 180.10 of the criminal procedure law is amended by adding
a new subdivision 7 to read as follows:

7. Notwithstanding anv contrary provision of this section, when an
off-hours arraignment part designated in accordance with paragraph .(w)
of subdivision one of section two hundred twelve of the judiciary law is
in operation in the county in which the court is located, the court must
adjourn the proceedings before it, and direct that the proceedings be
continued in such off-hours part when the defendant has appeared before
the court without counsel and no counsel is otherwise available at the
tine of such appearance to aid the defendant.

§ 7. Subdivision 2 of section 106 of the uniform justice court act, as

added by chapter 321 of the laws of 2007, is amended to read as follows:
2. The chief administrator of the courts may temporarily

assign

any

justice of another town or village court, or a judge of a city court, to
a town or village court within the county of such judge's or justice's
residence or an adjoining county. While temporarily assigned hereunder,

any such judge or justice shall have the powers, duties and jurisdiction
of a justice of the court to which the assignment is made, includ^g the
power to preside over an off-hours arraignment part established in such
court pursuant to paragraph (w) of subdivision one of section two

3

hundred
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twelve of the -iudiciarv law. After the expiration of any tempo

rary assignment hereunder/ the judge or justice assigned shall 'have all
the powers/ duties and jurisdiction of a judge or justice of the court
to which the assignment. was made with respect to all matters pending

during the term of such temporary assignment. Such judge or justice
shall, be entitled to such compensation and travel expenses as the chief
administrator shall prescribe by rule/ payable out of funds appropriated
to the state judiciary for such purpose.

§ 8. This act .shall take effect on the ninetieth day after it shall
have become a law.

The Legislature of the STATE OF NEW YORK ss;

Pursuant to .the authority vested in us by section 70-b of the Public
Officers LaW/ we hereby jointly certify that this slip copy of

session law was printed under our direction and/ in accordance with such
section/ is entitled to be read into evidence.

JOHN J. FLANAGAN
Temporary President of the Senate

CARL E. HEASTIE
Speaker of tiie Assemb^

NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule Vi. Sec 1

BILL NUMBER: S7209A
SPONSOR: BONACIC

TITLE OF BILL: An act to amend the judiciary law, the criminal proce
dure law and the uniform justice court act, in relation to off-hours
arraignment parts in counties outside of the city of New York
.
This is one in a series of measures being introduced at the request of
the Chief Administrative Judge upon the recommendation of his Advisory
Committee on Criminal Law and Procedure and with the endorsement of his

Local Courts Advisory Committee.

In order.to facilitate the ability of local criminal- courts to conduct
off-hours arraignment proceedings, this measure would amend the Judici
ary Law, the Criminal Procedure Law and the Uniform Justice Court Act to

allow for a plan of rotating arraignment parts among the local criminal
courts within each county outside New York City.

In Hurrell-Harring v New York (15 NY3d 8 (2010)), the Court of Appeals
reaffirmed the fundamental right of an indigent accused of crime to be
represented by counsel at material stages of criminal proceedings. The
Court uneguivocally declared that this right attaches at an accused's
arraignment, both as a statutory obligation under New York law (see CPL
170.10(3), 180.20(3)), and as a constitutional requirement under the

United States Supreme Court's seminal decision in Gideon v Wainwright
(372 U.S. 335 (1963)). As stated by the Court, "nothing in the statute

may be read to justify the conclusion that the
sel at arraignment is ever dispensable, except
option, when matters affecting the defendant's
ity subsequently to defend against the charges

presence of defense coun
at a defendant's informed
pretrial liberty or abil
are to be decided. Nor is

there merit to . . . (the) suggestion that the Sixth Amendment right to
counsel is not yet fully implicated . . ." (15. NY3d at 21).

In practice, however, local courts, county governments and indigent
defense providers struggle to meet these critical obligations, most
notably during off-hours arraignments. In many jurisdictions, local law
enforcement do not have the ability to detain an accused in a local
lockup, either because of inadequate overnight holding facilities or
lack of staffing or both. Therefore, when a suspect is arrested at night
or on weekends, the police must ask the local judge to re-open the
courthouse to conduct an off-hours arraignment and issue a securing
order either releasing the defendant on recognizance or authorizing

detention at a county facility (see CPL 170.10(7); 180.10(6)). Finding
qualified defense counsel for indigent defendants in these circumstances
can be extremely difficult. The responsibility for finding counsel often

falls upon the individual judge, and the nearest, qualified counsel may
be unreachable or unavailable.

Similarly, off-hours arraignments place

great strain on indigent defense providers and prosecutors. Inadequate
county funding, long travel times to the courthouse and too few quali
fied attorneys in sparsely-populated counties can result in both prose-

cutors and defense counsel being unable to attend an off-hours arraign
ment. The court has limited options in such a case: failure to conduct
the arraignment may jeopardize public safety or result in unnecessary
detention of the defendant/ yet.issuing a securing, order without defense
counsel may create serious legal and ethical issues.
The historic settlement of the Hurrell-Harring lawsuit promises some

welcome relief in this area, at least for the five counties involved in
the settlement (Onondaga, Ontario, Schuyler, Suffolk and Washington).
Among other conditions, the settlement tasks the Office of Indigent
Legal Services (ILS) with oversight and authority to distribute grant
funding to improve delivery of indigent defense services in those coun
ties, including money to ensure counsel at first appearance. However,
Hurrell-Harring does not address the remaining counties in the state,

and it is expected that complying with statutory and constitutional
mandates at arraignment proceedings will continue to be challenging.

This measure is designed to facilitate the availability of public defen
ders or assigned counsel for defendants in need of legal representation
at arraignments, without unduly burdening local government or placing
additional stress on each of the stakeholders in the system, including

magistrate judges, law enforcement and indigent defense service provid
ers. The measure broadens the jurisdiction of local courts to conduct

off-hours arraignments in special off-hours arraignment parts, staffed

by the same judges who currently preside over arraignments. By authoriz
ing off-hours arraignments in only a few locations, the necessary stake
holders will benefit from having fewer courts to cover. Additionally,
local law enforcement will be able to rely on there always being a court
available to issue securing orders. Finally, local magistrate, judges,

who now must be on call at all hours and all days, will need to open^
their courthouses on only designated days in accordance with a rotation

schedule, published in advance, that will provide for periodic assign
ment of all o^ the judges or justices of the local criminal courts in
the affected counties.

This measure also recognizes that many courts have evening hours, and
thus an individual local court may be available, at the same time that

the off-hours part is operating. In such a case, local law enforcement

may bring the suspect to the open court for arraignment, provided that
there is a defense attorney available to represent defendant at the

arraignment. If no attorney, is available, the measure provides that the
court must direct that the arraignment be continued in the off-hours
part.

Section one of the measure adds Judiciary Law § 212(w), authorizing the
Chief Administrative Judge, after consulting with the necessary stake
holders, and with the approval of the Administrative Board of the
Courts, to establish a plan for the designation of off-hours arraignment

parts in the local criminal courts of a county to be held on a rotating
basis.

Sections two, three and four of the measure amend CPL sections 100.55,
120.90 and 140.20 to provide that where an off-hours arraignment part
has been established in a local criminal court of a county, law enforce
ment authorities must bring each person arrested in the county while

such part is operational before the part for filing of the accusatory
instrument and arraignment thereon. Following arraignment, the off-hours

court is required to remit the action to a court that has trial juris
diction over that action (CPL 170.15; 180.20).

Section five of the measure amends section 106 of the Uniform Justice
Court Act to add a cross-reference to § 212(w) of the Judiciary Law to

make clear that assigned judges and justices have jurisdiction to handle
matters in an off-hours arraignment part.

The measure will be effective 90 days after being signed into law and is
anticipated to realize significant savings to localities in meeting
their statutory and constitutional obligations for assigned counsel to
appear at arraignments.
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Senate 7209 {Senator Bonacic) (referred to Judiciary)

CHAPTER 59 OF THE LAWS OF 2017
PART WV, §11-13

Chapter 59 of the Laws of 2017, Part VVV, §11-13
§ 11. Section 722-e of the county law, as added by chapter 878 of the laws of 1965, is amended
to read as follows:
§ 722-e. Expenses. All expenses for providing counsel and services other than counsel
hereunder shall be a county charge or in the case of a county wholly located within a city a city charge to
be paid out of an appropriation for such purposes. Provided, however, that any such additional
expenses incurred for the provision of counsel and services as a result of the implementation of a plan
established pursuant to subdivision four of section eight hundred thirty-two of the executive law,
including any interim steps taken to implement such plan, shall be reimbursed by the state to the
county or city providing such services. Such plans shall be submitted by the office of indigent legal
services to the director of the division of budget for review and approval. However, the director's
approval shall be limited solely to the plan's projected fiscal impact of the required appropriation for
the implementation of such plan, and his or her approval shall not be unreasonably withheld. The
state shall appropriate funds sufficient to provide for the reimbursement required by this section.
§ 12. Section 832 of the executive law is amended by adding a new subdivision 4 to read as
follows:
4. Additional duties and responsibilities. The office shall, in consultation with the indigent
legal services board established pursuant to section eight hundred thirty-three of this article, have the
following duties and responsibilities, and any plan developed pursuant to this subdivision shall be
submitted by the office to the director of the division of budget for review and approval, provided,
however that the director's approval shall be limited solely to the plan's projected fiscal impact of the
required appropriation for the implementation of such plan and his or her approval shall not be
unreasonably withheld:
(a) Counsel at arraignment. Develop and implement a written plan to ensure that each
criminal defendant who is eligible for publicly funded legal representation is represented by counsel
in person at his or her arraignment; provided, however, that a timely arraignment with counsel shall
not be delayed pending a determination of a defendant's eligibility.
(i) For the purposes of the plan developed pursuant to this subdivision, the term
"arraignment" shall mean the first appearance by a person charged with a crime before a judge or
magistrate, with the exception of an appearance where no prosecutor appears and no action occurs
other than the adjournment of the criminal process and the unconditional release of the person
charged (in which event "arraignment" shall mean the person's next appearance before a judge or
magistrate).
(ii) The written plan developed pursuant to this subdivision shall be completed by December
first, two thousand seventeen and shall include interim steps for each county and the city of New York
for achieving compliance with the plan.
(iii) Each county and the city of New York shall, in consultation with the office, undertake good
faith efforts to implement the plan and such plan shall be fully implemented and adhered to in each
county and the city of New York by April first, two thousand twenty-three. Pursuant to section seven
hundred twenty-two-e of the county law, the state shall reimburse each county and the city of New
York for any costs incurred as a result of implementing such plan.
(iv) The office shall, on an ongoing basis, monitor and periodically report on the
implementation of, and compliance with, the plan in each county and the city of New York.
(b) Caseload relief. Develop and implement a written plan that establishes numerical
caseload/workload standards for each provider of constitutionally mandated publicly funded
representation in criminal cases for people who are unable to afford counsel.

(i) Such standards shall apply to all providers whether public defender, legal aid society,
assigned counsel program or conflict defender in each county and the city of New York.
(ii) The written plan developed pursuant to this subdivision shall be completed by December
first, two thousand seventeen and shall include interim steps for each county and the city of New York
for achieving compliance with the plan. Such plan shall include the number of attorneys, investigators
and other non-attorney staff and the amount of in-kind resources necessary for each provider of
mandated representation to implement such plan.
(iii) Each county and the city of New York shall, in consultation with the office, undertake good
faith efforts to implement the caseload/workload standards and such standards shall be fully
implemented and adhered to in each county and the city of New York by April first, two thousand
twenty-three. Pursuant to section seven hundred twenty-two-e of the county law, the state shall
reimburse each county and the city of New York for any costs incurred as a result of implementing
such plan.
(iv) The office shall, on an ongoing basis, monitor and periodically report on the
implementation of, and compliance with, the plan in each county and the city of New York.
(c) Initiatives to improve the quality of indigent defense. (i) Develop and implement a written
plan to improve the quality of constitutionally mandated publicly funded representation in criminal
cases for people who are unable to afford counsel and ensure that attorneys providing such
representation: (A) receive effective supervision and training; (B) have access to and appropriately
utilize investigators, interpreters and expert witnesses on behalf of clients; (C) communicate
effectively with their clients; (D) have the necessary qualifications and experience; and (E) in the case
of assigned counsel attorneys, are assigned to cases in accordance with article eighteen-b of the
county law and in a manner that accounts for the attorney's level of experience and
caseload/workload.
(ii) The office shall, on an ongoing basis, monitor and periodically report on the
implementation of, and compliance with, the plan in each county and the city of New York.
(iii) The written plan developed pursuant to this subdivision shall be completed by December
first, two thousand seventeen and shall include interim steps for each county and the city of New York
for achieving compliance with the plan.
(iv) Each county and the city of New York shall, in consultation with the office, undertake good
faith efforts to implement the initiatives to improve the quality of indigent defense and such
initiatives shall be fully implemented and adhered to in each county and the city of New York by April
first, two thousand twenty-three. Pursuant to section seven hundred twenty-two-e of the county law,
the state shall reimburse each county and the city of New York for any costs incurred as a result of
implementing such plan.
(d) Appropriation of funds. In no event shall a county and a city of New York be obligated to
undertake any steps to implement the written plans under paragraphs (a), (b) and (c) of this
subdivision until funds have been appropriated by the state for such purpose.
§ 13. This act shall take effect immediately; provided, however, that sections one and two of this
act shall take effect April 1, 2018 and shall apply to confessions, admissions or statements made on or
after such effective date; provided, further sections three through ten of this act shall take effect July 1,
2017.

HURRELL-HARRING SETTLEMENT
& STATEWIDE IMPLEMENTATION
STATS

Counsel at Arraignment in the Hurrell-Harring Settlement Counties
Section III of the Hurrell-Harring v. State of New York Settlement requires:
•
•
•

Final Plan for full counsel at arraignment implementation in Onondaga, Ontario,
Schuyler, Suffolk, and Washington by November 2015.
Full counsel at arraignment in the five counties by November 2016.
Annual update reports for the duration of the Settlement. ILS has issued five reports
(2016-2020) which are available at: https://www.ils.ny.gov/node/57/hurrell-harringsettlement-plans-and-reports.

Since Settlement commencement:
•

All five Hurrell-Harring counties have implemented programs to ensure that every
defendant is represented at arraignment.

•

Based on data we receive from each of the five counties, we estimate that annually,1 more
than 40,000 individuals are represented at arraignment in the five Hurrell-Harring
counties and that there are less than 100 missed arraignments each year.

•

Full arraignment coverage requires multiple programs in each county, including
programs to staff court sessions; on-call programs; and agreements with law enforcement
to issue appearance tickets for criminal and not civil court sessions.

•

ILS has monitored the efficacy of these programs and, where needed, has worked with
the counties to identify and implement strategies to bolster and improve arraignment
coverage.

•

Three of the five Hurrell-Harring counties (Onondaga, Ontario, and Washington) have
successfully implemented Centralized Arraignment Programs (CAPs) in accordance with
Judiciary Law § 212(1)(w). A fourth county – Schuyler – created a CAP but full
implementation has been delayed due to the pandemic.

Looking forward:
Data shows continued coverage through the COVID-19 pandemic. We continue to support full
arraignment coverage as well as efforts to ensure quality representation at arraignment.

1

This estimate is pre-pandemic.

Statewide Plan for Implementing Counsel
at Arraignment:
Year Two Report
September 30, 2020
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IMPLEMENTATION UPDATE OF STATEWIDE PLAN FOR
COUNSEL AT ARRAIGNMENT
INTRODUCTION
Access to defense counsel at arraignment is a fundamental right. 1 To fulfill this critical legal
requirement, New York Executive Law § 832(4)(a) requires the New York State Office of Indigent
Legal Services to “develop and implement a written plan to ensure that each criminal defendant
who is eligible for publicly funded legal representation is represented by counsel in person at his
or her arraignment . . .” 2 On December 1, 2017, in accord with Executive Law § 832(4), ILS
submitted its Counsel at Arraignment Plan (“Plan” or “Counsel at Arraignment Plan”) to
the Executive. The plan detailed the status of counsel at arraignment (“counsel at first
appearance” or “CAFA”) coverage in each county, identifying where arraignment coverage
was consistently provided and where it was sporadic or non-existent.3 The plan also identified
the funding needed for full arraignment coverage (an estimated $9.4 million), and the proposed
steps to achieve full arraignment coverage by April 2023, including the interim steps for the
first year of the five year “phase-in.” In this report, we refer to this plan as the “Statewide plan”
and funding pursuant to this plan as “Statewide funding.”
On September 30, 2019, ILS provided an update regarding the first year of implementation of the
Statewide Plan for Counsel at Arraignment. That update set forth a detailed history of progress
toward the goal of full coverage of arraignments. The report also revealed existing gaps in
coverage and explained that ILS “is working with counties in a collaborative manner, gathering
information, hearing and addressing their concerns, and seeking to reach consensus on how best
to implement counsel at arraignment in each county.” ILS now submits this update regarding the
second year of implementation of its Statewide Plan for Counsel at Arraignment. This update
reveals the tremendous progress that has occurred since ILS submitted its CAFA Plan in December
2017 and demonstrates that all the counties in New York State currently have programs in place
for either partial or full arraignment coverage, with nearly all having programs for full coverage.
I.

ILS Support for Counsel at First Appearance

ILS has made CAFA a programmatic priority since it began operations in February 2011, relying
on the 2010 Hurrell-Harring Court of Appeals decision. As noted in last year’s report, in his May
2011 Law Day speech, then-Chief Judge Jonathan Lippman (who authored the Hurrell-Harring
Hurrell-Harring v. New York, 15 NY3d 8 (2010).
Executive Law § 832(4), as amended pursuant to Chapter 59 of the Laws of 2017, Part VVV, §§ 11-13 (effective
July 1, 2017).

1
2

3
As identified in the December 2017 Plan, ILS used a variety of mechanisms to assess the status of arraignment
coverage in each county, including surveys, structured interviews, and discussions with providers of mandated
representation.

1

decision) noted that he was Chair of the ILS Board and announced that “the first major policy
objective to be undertaken by the ILS Board and Office… [is] to ensure that all defendants
arraigned before the courts of this State are represented by counsel at their first court appearance.” 4
Consequently, as described below, prior to December 2017 counties were utilizing ILS competitive
and non-competitive funding for CAFA programs. In developing the December 2017 Statewide
CAFA plan, ILS took the fiscally responsible approach, taking this funding into account and
assuming its continuity so that new state funding appropriated pursuant to Executive Law
§ 832(4) would not duplicate existing funding streams. Thus, ILS continues to employ a variety of
interconnected sources and methods to achieve compliance with the Executive Law’s CAFA
mandate. These efforts fall within the broad categories described below: Funding Sources,
Implementation Strategies, and Collaboration with Stakeholders.
Funding Sources
Pursuant to Executive Law § 832 (4), ILS directs Statewide funding toward caseload relief, quality
improvement, and counsel at first appearance. Within every locality throughout New York State,
although each individual public defense provider directs a designated portion of their overall
allocated budget to these three areas, the three substantive categories operate synergistically. For
instance, caseload relief funding assists with the logistical development of CAFA programs and
quality improvement funding helps ensure that attorneys provide quality representation at
arraignments.
Similarly, since 2011, ILS has provided multiple funding streams to assist localities with
implementing counsel at first appearance programs. As explained by last year’s report, from its
beginning ILS encouraged counties to use non-competitive ILS distribution funding to implement
counsel at first appearance (CAFA) programs. In addition, in 2013, ILS issued its first Counsel at
First Appearance Request for Proposals (RFP), ultimately awarding $12 million over three years
to twenty-five counties to develop and implement CAFA programs (CAFA #1). In 2017, ILS
issued its Second CAFA RFP, ultimately awarding $17.2 million to thirty counties to continue
existing CAFA programs and create new ones (CAFA #2). Attached to this report as Appendix A
is a list of the grant awardees for the first and second CAFA grants.
The combination of these various funding streams is perhaps the single most important variable in
ILS’ overall ability to achieve universal coverage of arraignments. It is critical for New York
State, therefore, to maintain its commitment on each of these fronts to enable continued protection
of clients’ fundamental right to counsel at arraignment.

4

A transcript of Chief Judge Lippman’s speech is available at:
http://www.nycourts.gov/whatsnew/pdf/ChiefJudgeLippmanLawDayAddress2011%20.pdf.
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Implementation Strategies
The primary method employed by ILS to achieve coverage at arraignment involves increasing the
number of attorneys available to cover those arraignments. Thus, Statewide funding – along with
other ILS funding – supports the hiring of additional attorneys by public defense programs whose
primary responsibility is to cover arraignments. Statewide funding is also provided in the form of
stipends that incentivize and compensate attorneys from both institutional providers and assigned
counsel programs to participate in a locality’s CAFA programs. Some providers offer per
appearance compensation while others offer compensation to remain on-call for a set time period
and be at-the-ready for arraignments that occur during that time. Other providers offer a
combination of these two compensation systems.
Statewide funding also supports the technology and administrative presence necessary to facilitate
counsel at first appearance programs. Thus, Statewide funding encompasses cellphones, tablets,
laptops, and internet access. This technology facilitates communication among attorneys, clients,
and the courts. Supporting increased access to technology also enables more efficient collection
and utilization of data relating to arraignment coverage and outcomes. Similarly, ILS also
encourages providers to utilize Statewide funding to hire administrative assistants to coordinate
arraignment coverage, process intakes, and maintain data.
The bulleted numbers below illustrate the above-referenced strategies and summarize information
gleaned from the April 2020 Performance Measures Progress Report (first bullet point) and the
CAFA-designated budget lines in the Statewide funding contracts with each county (remaining
bullet points). All 52 counties and New York City have fully executed contracts with a Year 1
budget. At the time of data collection for this report, 28 counties also had an approved Year 2
budget (see Appendix B). For these 28 counties, we analyze what is funded in both Year 1 and
Year 2. As noted above, counties rely on an array of funding streams, including local funding, ILS
non-competitive distribution funding, the ILS second CAFA grant funding, and now Statewide
funding to develop and maintain their vitally important counsel at arraignment programs. While
the below County Profiles report on the overall status of the coverage (regardless of the funding
source), the following data is specific to CAFA-related items supported by Statewide contracts.
•

39 of the 53 (73.6%) counties have hired attorneys who provide counsel at
arraignment. In these 39 counties (see Appendix C), a total of 284 attorneys who
provide CAFA representation were hired with Statewide funding between April 1,
2018 and March 31, 2020.

•

In total, 36 of the 53 (67.9%) Statewide contracts include funding for CAFA stipends,
hourly fees, and/or attorney salary enhancements.
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•

Other CAFA-related items are funded in 18 of the 53 (34.0%) Statewide contracts.
These items include technology, non-attorney salaries or salary enhancements, and
mileage (see Appendix C for more detail).

• Overall, 52 of the 53 (98.1%) Statewide contracts include funding that is specifically

allocated to counsel at arraignment (i.e., CAFA attorney hires; stipends; hourly fees;
attorney salary enhancements; and/or other CAFA-related items). 5
Collaboration with Stakeholders

The greatest obstacles to the provision of counsel at arraignment in New York State include the
sheer number of arrests that can occur at any time of day or night, an extremely large number of
local courts spread throughout each individual county, the vast geography of many of these
counties, and a dearth of attorneys available any time of the day or night any day of the week,
particularly in rural counties. Even with the influx of ILS funding, this combination strains
resources and could work to render many CAFA programs unsustainable in the long run. ILS
cannot effectively and efficiently solve these problems working in isolation. Indeed, given the
complexity of the problem, the creation of properly functioning counsel at first appearance
programs necessarily depends upon the cooperation of multiple stakeholders: the courts, law
enforcement entities, local governments, and the providers of public defense. The work of the
Office of Court Administration (OCA) has proven especially valuable, particularly in connection
with the drive to implement the Centralized Arraignment Parts or “CAP courts” enabled by the
November 2016 enactment of OCA legislation. 6 In October 2017 just prior to the promulgation
of ILS’s CAFA Plan, OCA introduced CAP courts in four counties. By the time of last year’s
report, that number had expanded to eleven counties. Since that time, the growth of CAP courts
has continued to expand. At the time of this writing there are now 17 CAP courts. 7
The expansion of these courts has substantially eased the burden on defense providers and
constitutes a key piece of the counsel at arraignment puzzle. ILS has long recognized the abovedescribed obstacles and endeavored to work closely and cooperatively with OCA and other
stakeholders to ensure defense counsel's presence at arraignment and the success of CAFA
Wyoming County is the only county without designated Statewide contract CAFA funding. This is because the
county has achieved full arraignment coverage via county funding and ILS’s distribution and Counsel at First
Appearance grant funding.
6
Pursuant to CPL § 140.20(1) a-d, all local court judges can only arraign misdemeanor and most E felony matters
from their own jurisdiction or one that is geographically contiguous to their own. The 2016 legislation eliminates
this geographic barrier by enacting Judiciary Law § 212(1)(w) to allow OCA approved CAPs to arraign defendants
arrested in any jurisdiction within the county.
7
These numbers do not include the Hurrell-Harring Settlement counties. As of the writing of this report, three
Hurrell-Harring Settlement counties have implemented CAP courts pursuant to Judiciary Law § 212(1)(w)
(Onondaga, Ontario, and Washington) and a fourth (Schuyler) is in the process of implementing one.
5
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programs. As is the case with CAFA programs that do not have the benefit of a CAP court,
Statewide funding is commonly used to support this defense presence. Some providers have hired
attorneys to staff CAP sessions, while others staff the CAP on a rotational basis with attorneys
who are compensated per session. Other providers are using a combination of these two models
with an attorney hired specifically to cover some sessions while additional attorneys rotate through
the other sessions. Additionally, Statewide funding provides administrative and technological
support for the CAP attorneys in all the different types of programs.
Similarly, ILS collaborated with OCA in the area of bail reform. The bail reform statute created a
new subsection within the Criminal Procedure Law – CPL § 510.10(2). This provision of the law
mandates that a defendant unable to afford counsel is entitled to assigned counsel “when a securing
order is being considered and when a securing order is being reviewed for modification, revocation
or termination.” Since a Court must issue a securing order at arraignment, this section explicitly
requires that defendants be represented by counsel at arraignment. To implement this requirement
and ensure that judges are not put in a position of having to conduct an arraignment when no
defense counsel is available, OCA reached out to ILS for assistance in working with counties to
bolster their counsel at arraignment systems. This collaborative process, led at ILS by then
Statewide Implementation Chief Joanne Macri, resulted in the implementation of many new
arraignment programs. Additionally, ILS worked with counties on budget amendments to their
CAFA grants and distributions to further effectuate arraignment representation. Indeed, the overall
collaboration between OCA and ILS is one of the key reasons that most counties now have 100
percent (or close to it) coverage of arraignments.
II.

The Complexities of Arraignment Coverage in New York State

Providing full coverage of arraignments is a complex process. At arrest, law enforcement may
elect to issue an appearance ticket that results in the release of a person with the instruction to
report for arraignment at a regularly scheduled court session (“appearance ticket arraignment” or
“regular court session arraignment”). Law enforcement authorities may also decide to take a
person into custody and keep them incarcerated until the arraignment (“custodial arraignment” or
“off hour arraignment”). Prior to 2010, individuals subjected to custodial arrests in New York
City, Nassau County, the west-end of Suffolk County, and some larger cities such as Buffalo,
Rochester, Syracuse, and Albany were detained and held in the local jail until their arraignment,
usually the next morning. Individuals subjected to custodial arrests in other places throughout New
York State, however, were immediately brought before a judge or magistrate for arraignment. As
a result, in virtually all counties outside of New York City, arraignments could occur any time of
the day or night, any day of the week.
Custodial arraignments that occur “off-hour” create a logistical problem in all Town and Village
Courts and some of the smaller City Courts that do not have a mechanism to hold people in the
5

local jail prior to arraignment because of their unscheduled nature. Ensuring representation at
arraignments in the regular court sessions of the town and village also presents challenges because
of the sheer number of Town and Village Courts, some with multiple regularly scheduled court
session each week, and some with only a few sessions per month.
Despite the challenges and complexities of ensuring that all defendants are represented at their
first court appearance, the data and information obtained from the counties reveals the
tremendous progress that has been made. In total, the profiles of the 52 counties (below) show
that:
•
•
•
•

46 out of the 52 counties (88.5%) have full CAFA coverage during regular court
sessions in their Town & Village Courts.
31 out of the 33 counties (93.9%) with City or District Courts 8 have full CAFA
coverage during regular court sessions in these courts.
50 out of the 52 counties (96.2%) have full CAFA coverage during off-hour
arraignments.
None of the counties (0%), has a complete lack of CAFA coverage for regular court
sessions in their Town & Village Courts and City or District Courts (if applicable), and
off-hour arraignments.

This is depicted in the following chart:

CAFA coverage in 52 counties in New York State
Regular Court Sessions: Town & Village Courts

Regular Court Sessions: City or District Courts

Off-hour arraignments
0%

10%
Full

8

20%

30%

Partial

Statewide, 19 counties do not have any City or District Courts.
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As previously stated, custodial or “off-hour” arraignments pose a special challenge. To meet this
challenge:
•
•
•

34 out of the 52 counties (65.4%) conduct off-hour arraignments with on-call attorneys
17 out of the 52 counties (32.7%) conduct off-hour arraignments through a Centralized
Arraignment Part (CAP)
1 out of the 52 counties (1.9%) does not conduct off-hour arraignments 9

This is depicted in the following chart:

Off-hour arraignments in 52 counties in New York
State
1 county
(1.9%)

34
counties
(65.4%)

CAP

17
counties
(32.7%)

On-call

N/A

The County Profiles in the next section of this report depict each county’s arraignment coverage
status as full, partial, or no coverage in covering regular court session arraignments and off-hour
arraignments. The charts in each county profile distinguish between city court and town and village
courts. The county profile also summarizes how the coverage is provided and which providers
participate in the arraignment program. For counties that have not yet achieved full coverage of
arraignments, ILS continues to work with them on identifying and implementing the mechanisms
needed to eliminate that existing gap.

The Nassau County Legal Aid Society is the primary provider of representation for custodial arraignments, with an
attorney from the Assigned Counsel Program available for conflicts. Because Nassau has long had a District Court
which, which has consolidated the jurisdiction and functions of the town courts, all custodial arraignments are
conducted in regularly scheduled District Court sessions, which occur seven days a week beginning at
approximately 8:30 AM. Thus, there are no “off-hour” arraignments in Nassau.

9
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COUNTY PROFILES

The full Statewide Plan for Implementing Counsel at Arraignment: Year Two
Report, with individual county profiles, is available on ILS’ website at:
https://www.ils.ny.gov/node/221/statewide-implementation-plans-and-reports.
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Lawers Retire, Move Out
of Rural Upstate NY at
Alarming Pace
"There are increasing challenges getting young lawyers to settle
in these counties. They’re carrying significant legal debt," said
New York State Bar Association President Henry M. Greenberg.
"In many of these communities, the justice gap is vast and this is
a crisis."
By Susan DeSantis | July 01, 2019
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Scott Clippinger outside his office in Chenango County, where there aren’t
enough lawyers to meet the needs of clients.
Photo: Margaret Brenner
Scott Clippinger, 76, operates his law practice out of the old hardware store
in the tiniest municipality in New York State. ”I’ve always liked rural folk, and
I always liked small towns,” he says.
But his daughters, who are ages 34 and 31 and also lawyers, have no taste
for rural life, and nothing dad says will bring them back to the village of
Smyrna. That explains, in a microcosm, the crisis affecting vast swaths of
upstate New York. Rural justice is a quickly disappearing commodity.
In 2007, 33 lawyers were in private practice in Chenango County, where
Clippinger resides. Today, fewer than half remain. Eleven have retired, four
have left the area, and four have died. While some still remain registered
with the state, they are no longer active.
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A survey by Albany Law School published in April shows the strain facing
those left behind. Among its conclusions: Rural attorneys are overwhelmed
by their caseloads, suffering financial stress and struggling with limited
resources. Nearly half of those surveyed said there weren’t enough
attorneys for everyone who needs them.
And even more alarming to those who
conducted the survey: 40% of those
who responded said they were often
unable to make referrals to other
attorneys. Of those, 62% said they
couldn’t refer someone to another
attorney because there was no one
with the right expertise.
In response to the shortage, the New
York State Bar Association is about to
announce the formation of a task
force, and Clippinger is going to be a
member.
Stan L. Pritzker, an associate justice
on the Appellate Division, Third
Department, and Taier Perlman, staff
attorney at Albany Law School’s
Government Law Center and the
author of its report on rural justice, will co-chair the task force.
Henry M. Greenberg, a shareholder at Greenberg Traurig and president of
the state bar, said in an interview that he is calling on the task force to make
suggestions for changes in laws and public policy in time for the April
meeting of the House of Delegates.
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“There are increasing challenges getting young lawyers to settle in these
counties. They’re carrying significant legal debt,” Greenberg said. “In many of
these communities, the justice gap is vast and this is a crisis.”

Clippinger with his wife Judi, the legal administrator at the office. Photo:
Margaret Brenner
Clippinger said law school debt makes attorneys less interested in pursuing
a career in upstate New York. “As law school has become more expensive,
they can’t afford to live on the salaries that a rural practice can support,” he
said.
Fred Ury, a founding member of Ury & Moskow in Connecticut and chair of
the American Bar Association Center for Professional Responsibility CoOrdinating Council, said the lack of attorneys in rural areas is only going to
get worse.
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He said there are already rural counties in Georgia with no attorneys
whatsoever. Prosecutors and public defenders have to be brought in, and
it’s even more difficult to find a lawyer to handle a civil matter. Maine, too,
has experienced a decrease in the number of lawyers, he said.
“We’re going to be very challenged as we go down the road because there
are a lot more lawyers retiring than are coming in,” he said.
More than half of the rural attorneys in the New York survey were at or
nearing retirement age.
Responses like this were typical: “I am the only lawyer handling complex
business transactions. I am 69 years old and cannot retire because too
many people rely on me.”
Luckily for Chenango County, Clippinger doesn’t want to retire anytime
soon.
“I don’t think free time is everything that it’s cracked up to be,” he says.

Copyright 2019. ALM Media Properties, LLC. All rights reserved.
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EXHIBIT A

FIFTH JUDICIAL DISTRCIT PLAN FOR VIRTUAL OFF-HOURS ARRAIGNMENT PARTS
PURSUANT TO JUDICIARY LAW § 212(1)(w)
I.

Background
In response to the severe public health crisis caused by the rapid spread of the COVID-

19 virus in New York and consistent with the Unified Court System’s efforts within the past
week to adopt policies that promote virtual court appearances and thereby eliminate all
personal appearances so as to optimize the benefits of social distancing and help “flatten the
curve” of the spread of this deadly virus, the Fifth District intends upon establishing, upon
receipt of necessary Court administrative approvals, temporary Centralized Arraignment Parts
(CAP’s) in Lewis, Jefferson and Herkimer Counties. These Plans shall remain in effect until
further Order at the conclusion of the COVID-19 public health emergency.
The Temporary CAP shall operate as an off-hours arraignment Part in accordance with
New York Judiciary Law Section 212(1)(w). The judge presiding in said Part shall have full
arraignment jurisdiction over all criminal and related matters; including, but not limited to
Felonies, Misdemeanors, Violations and Infractions.
II.

VIRTUAL OFF-HOURS ARRAIGNMENT PLAN
The plans are identical for each County as follows:
1. HOURS OF ARRAIGNMENT AND PLAN OF COVERAGE
Effective on or before April 10, 2020, at 9:00 a.m. or sooner if administratively

approved, ALL arraignments will occur remotely on a virtual, Skype for Business platform.
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From 9:00 a.m. to 4:00 p.m., the scheduled County Court Judge shall be available at his
or her home to preside over virtual arraignments utilizing Skype for Business, connecting with
the arresting agency location or the County Jail, whichever has virtual capability.
From 4:00 p.m. to 9:00 a.m., the Town and Village Court Justices will be available, on a
scheduled, rotating basis, at his or her home to preside over virtual arraignments utilizing Skype
for Business, connecting with the arresting agency location or the County Jail, whichever has
virtual capability. Judges from the same Court shall, if necessary, share the Laptop/Recorder on
an alternating week schedule.
2. JUDICIAL STAFFING OF EACH CAP
The assignment of the Town or Village Justices will be administered and scheduled
voluntarily by the local County Magistrates Association with the approval of the District
Coordinating Judge or the District Administrative Judge.
3. JUDICIAL COMPENSATION
Town and Village Justices and part-time City Court Judges sitting in the CAP shall be
reimbursed by the Office of Court Administration pursuant to Part 126.3 of the Rules of the
Chief Administrator. Full-time state-paid judges shall not be reimbursed beyond their normal
salary.
4. VIRTUAL ARRAIGNMENT PART FACILITY AND DESCRIPTION
The facility for the CAP will be determined by the on-call justice but will generally be the
home of that justice. The justice will join the CAP skype meeting from home, an arresting police
agency will generally join the CAP skype meeting from the County jail or their station/barracks,
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and defense attorneys and prosecutors may join the CAP skype meeting from their home or
place of business.
5. PLAN FOR REPRESENTATION
Representation in each county utilizing a CAP will be provided pursuant to the Assigned
Counsel Plan of that county utilizing a public defender’s office and/or assigned counsel. All
principals arraigned in the CAP will be presumed indigent for purposes of arraignment. The
County Public Defender and/or administrator of the County Assigned Counsel Plan will develop
a schedule of assignments for attorneys to cover the CAP and circulate it to all law enforcement
agencies in the county as well as to the Fifth Judicial District Special Counsel to the
Administrative Judge for the Town and Village Courts.
6. INTERPRETING SERVICES
lf the defendant requires the use of an interpreter, the Designated Judge shall
contact the Language Line at: 1-856-874-3972; Client ID: 502970; Access Code: 5495027.
7. ARRESTING AGENCIES
Upon an arrest, the arresting agency will enter fingerprint information using the ORI
number of the court that has geographic jurisdiction over the offense. The arresting agency
shall scan and email all the necessary court paperwork to the County District Attorney, along
with the email address for the location where the defendant is being held. The County District
Attorney shall then provide the police agency contact e-mail address to the Designated CAP
Judge for purposes of thereafter receiving a Skype for Business meeting invitation from the
Designated Judge. The arresting agency shall also provide to the Designated Judge a contact

3

telephone number so the scheduled Assigned Counsel/Public Defender attorney will be able to
have a private, confidential telephone conference with the defendant prior to the arraignment.
8. PRE-ARRAIGNMENT HOLDING
Pre-arraignment detention pursuant to Corrections Law §500-c may be used when
necessary to facilitate virtual court appearances by the defendant.
9. COURTROOM EQUIPMENT AND INVENTORY
The CAP judge may use any personal equipment that he or she has on hand and may
also utilize his/her recording laptop and any other courtroom equipment which he or she may
remove from the courtroom and bring home. If the Office of Court Administration is able to
procure more networking supplies such supplies may be provided to CAP judges.
10. JUDICIAL TRAINING
Training in the administration of the CAP, if necessary, shall be provided by the Fifth
Judicial District in conjunction with the Office of Justice Court Support.
11. TRANSFER OF CASES, DATA ENTRY, CASE ACTIVITY AND DISPOSITION
REPORTING
Non-felony cases shall be transferred from the CAP to the court with trial jurisdiction
pursuant to C.P.L. §100.55. Felony cases shall be transferred from the CAP to the court that has
geographic jurisdiction over the situs of the offense. Should any defendant plead guilty in the
CAP that case will instead be kept through final disposition by the judge who takes the guilty
plea in his home court pursuant to C.P.L. §170.15(1).
All arraignment paperwork will be scanned and emailed to the court the case is to be
transferred to and copied to the Fifth Judicial District Office. Data entry and CDR uploads
concerning the arraignment shall be completed by the court receiving the case when the
4

current health crisis has ended, and normal judicial operations have resumed. All further data
entry shall be completed by the court the case is transferred to.
12. ARRAIGNMENT RECORDING PROCEDURES
The Designated Town and Village Court Justice shall prepare and record the proceedings
using the Liberty Recorder on the court computer.
13. COLLECTION OF BAIL AT ARRAIGNMENT
In the event that the on-call judge sets cash bail, then the County Sheriff will collect the
bail and transfer the bail to the court of original jurisdiction. The on-call judge shall provide the
arresting agency with the required securing order, electronically via email.
14. PAYMENT OF FINES AND SURCHARGES
Defendants who are assessed fines and/or surcharges at the CAP will be provided
electronically by the court with a notice to pay such fine and/or surcharge, by a date set by the
CAP judge, to the home court of the Judge who conducted the arraignment pursuant to C.P.L.
§170.15(1).
15. RELEASE ON OWN RECOGNIZANCE
Defendants released on their own recognizance will be given a Notice of Adjournment
with his/her next appearance date in the court of original geographical jurisdiction.
16. ORDERS OF PROTECTION
Temporary Orders of Protection shall be prepared by using WebDVS or by preparing a
paper copy of the Temporary Order of Protection to be entered into WebDVS as soon as
practical after completion of the arraignment. The case docket number shall be entered
utilizing the arrest number indicated on the arrest report or by utilizing an alternately
5

designated unique number if the arrest number is unavailable. The Temporary Orders of
Protection will be issued for a six (6) month period.
The Temporary Order of Protection terms and conditions shall be explained on the
record to the defendant by the Designated Judge and thereafter scanned and emailed or faxed
to the arresting agency location for a signature of receipt by the defendant. After signature by
the defendant, the arresting agency shall scan and email or fax the signed Temporary Order of
Protection back to the Designated Judge.
17. ARRAIGNMENT PROCEDURE
The County District Attorney shall, after review of the arrest papers, transmit the
necessary court paperwork, along with the necessary e-mail addresses and telephone contact
numbers to the Designated Judge and Designated Assigned Counsel Attorney or Public
Defender, as the case may be, and contact the necessary parties with the arraignment request.
The Designated Judge shall schedule and send out Skype for Business invitations to the
District Attorney, the Designated Assigned Counsel Attorney/Public Defender and the arresting
agency location or the County Sheriff location depending upon the physical location of the
defendant.
The District Attorney, Designated Assigned Counsel Attorney/Public Defender and the
defendant shall each participate in the proceedings from a remote location using the preestablished Skype for Business link sent via the invitation received from the Designated Judge.
At the commencement of the virtual proceeding, the Designated Judge shall inquire and
ensure that the defendant and his/her counsel shall have had the opportunity to consult
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privately, in a confidential setting, by telephone or Skype for Business prior to the arraignment.
If not, the Judge shall stop the proceeding and allow such an opportunity before proceeding.
At the conclusion of the proceeding, the Designated Judge shall transmit, by email or
fax, the necessary paperwork to the necessary parties.
III.

CONSULTATIONS
Hon. James P. Murphy, Administrative Judge of the Fifth Judicial District, through his

staff, has reviewed these plans with the leadership of the necessary stakeholders in each
County, consisting of police agencies, Sheriffs, District Attorneys, local Magistrates, Assigned
Counsel Programs and Public Defenders. Due to the nature of the overwhelming health crisis,
no objections have been received.
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SIXTH JUDICIAL DISTRICT PLAN FOR VIRTUAL OFF-HOURS ARRAIGNMENT
PARTS PURSUANT TO JUDICIARY LAW §212(1)(w)

I.

BACKGROUND

The Sixth Judicial District is comprised of ten counties. Four counties within the Sixth
Judicial District operate for immediate local criminal court arraignments under an approved offhours arraignment part plan pursuant to Judiciary Law §212(1)(w). Those four counties are
Broome, Tioga, Otsego, and Cortland. Schuyler County was due to commence operations on a
previously approved off-hours arraignment part plan on April 1st, 2020, however that
implementation became impossible due to conditions arising during the current unprecedented
health crisis. Five counties within the Sixth Judicial District do not operate off-hours arraignment
parts. Those counties are Chemung, Tompkins, Madison, Delaware, and Chenango.
In response to the Governor’s, Chief Judge’s and Chief Administrative Judge’s mandate
to reduce the density of court users in response to the unprecedented COVID-19 public health
crisis, effective Monday April 6, 2020 at 8:30 AM all of the courts of the 6th Judicial District began
“Virtual Court” proceedings pursuant to the administrative order of Hon. Eugene D. Faughnan
dated March 30, 2020. These remote proceedings are accomplished by utilizing “Skype for
Business.” These virtual appearances are attended by the judge, litigants, and attorneys, all of
whom can connect to a virtual courtroom utilizing computers or smart devices from various offsite locations. The March 30, 2020 administrative order permits virtual “remote-only”
proceedings for off-hours local criminal court arraignment. A copy of the administrative order is
annexed hereto as exhibit ‘A’.
Pursuant to the above-referenced administrative order, within the counties that do not
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have approved off-hours arraignment plans, arraignments are handled remotely during normal
business hours by an assigned consolidated courthouse superior court judge. After normal
business hours and on weekends, arraignments are handled remotely by local criminal court
judges of appropriate criminal jurisdiction.
There are currently more than two hundred Town and Village Justices who serve the
various localities within the ten counties that make up the sixth judicial district. While every effort
has been made to ensure that all Town and Village Justices within the Sixth Judicial District can
conduct remote arraignments utilizing Skype for Business, as a practical matter, that is not
possible at this time. Many Town and Village Justices do not have the necessary equipment to
conduct remote arraignments from their homes, and such equipment is now in short supply and
largely unavailable, owing in part to a nationwide shortage of web cameras and networking
equipment due to the current health crisis. Many justices live in rural areas with poor or no
internet connectivity, and therefore cannot access a Skype for Business meeting from home
even if they had the necessary equipment. Many justices require extensive training to conduct
remote arraignments. While every effort has been made to provide this training, the type of
training required would normally take months and require extensive in-person staff-hours. Due to
the current crisis, this has been compressed to mere days, cannot be conducted in person, and,
owing to reduced staffing levels during the current health crisis, has been conducted solely by
the Sixth Judicial District Special Counsel to the Administrative Judge for the Town and Village
Courts. Finally, as the current global pandemic continues and spreads throughout the district it
is anticipated that some judges may be unable to preside over immediate arraignments due to
illness. This phenomenon has been observed in districts bordering New York City.
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It is thus anticipated that there may be insufficient local criminal court justices of
appropriate jurisdiction to conduct after-hours arraignments in those counties within the Sixth
Judicial District that do not have an approved off-hours arraignment plan pursuant to Judiciary
Law §212(1)(w). While Criminal Procedure Law §100.55(6) allows any Town or Village Justice
to arraign a person charged via felony complaint for all felonies committed in the county where
that justice sits, the same is not true of misdemeanor and violation level offenses. Criminal
Procedure Law §140.20 allows a Town or Village Justice to arraign upon an accusatory
instrument charging a misdemeanor or violation level offense only for those towns or villages that
are adjacent to the Town or Village Justice’s home jurisdiction. A significant number of
misdemeanors and violations require immediate arraignments when such offenses are
accompanied by a request for a temporary order of protection pursuant to Criminal Procedure
Law §§ 530.12 & 530.13. However, where a county is operating an approved off-hours
arraignment part pursuant to Judiciary Law §212(1)(w), any justice assigned to that off-hours
arraignment part may arraign any person charged with a misdemeanor or violation anywhere
within the county pursuant to Criminal Procedure Law §100.55(11).
This plan constitutes the proposed temporary plan for the Town and Village Courts of the
counties of Schuyler, Chemung, Tompkins, Madison, Chenango and Delaware to ensure that the
New York State Unified Court System can continue to provide judicial coverage for essential
immediate arraignment requests during the COVID-19 global health pandemic. This plan also
provides that all individuals will be provided with counsel, remotely at all arraignments.
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II.

VIRTUAL OFF-HOURS ARRAIGNMENT PLAN

1.

HOURS OF ARRAIGNMENT AND PLAN OF COVERAGE

The Sixth Judicial District Off-Hours Virtual Arraignment Part (hereinafter “VAP”) will
operate between the hours of 4:30 PM and 8:30 AM during the week, and at all hours on
weekends and court holidays, on an “on-call” and “as-needed” basis. There will be five sixteenhour shifts during the week (4:30 PM – 8:30 AM), and four twelve-hour shifts during the weekend
(8:30 AM – 8:30 PM, and 8:30 PM – 8:30 AM). These hours may be changed or altered at the
discretion of the District Administrative Judge. The VAP will be staffed by Village, Town, and
City Court Judges of each county who possess the necessary equipment and training to conduct
remote arraignments, in a rotating fashion as described in this plan. In addition, County Court
Judges and Supreme Court Justices will provide backup staffing should the need arise. There
shall be a designated on-call judge for each county in which the VAP operates during all shifts.
The public defender of each county and/or assigned counsel plan attorneys shall provide remote
legal services for all persons arraigned utilizing the VAP, as described below.

2.

JUDICIAL STAFFING OF THE CAP

Judges in each county in which the VAP operates will follow a rotating schedule for
staffing the VAP. In each county this will include Town and Village Justices who possess the
necessary equipment and technical proficiency to conduct remote arraignments. The Sixth
Judicial District Special Counsel to the Administrative Judge for the Town and Village Courts
shall create a judicial schedule for each county in which the VAP is operational. These
schedules will be created in consultation with the president of the Magistrates Association of
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each county where the VAP operates, with the exception of Tompkins County which does not
currently have a Magistrates Association. These schedules will be approved by the appropriate
Supervising Judge of the Town and Village Courts within the Sixth Judicial District.
Upon approval by the Supervising Judge, the schedules, along with the phone numbers
of the various justices will be transmitted to all local law enforcement agencies, the county Office
of the Public Defender and/or Assigned Counsel Plan Coordinator, and the District Attorney.
Each assigned justice will also have a designated “backup” justice in the event that the justice is
unable to perform his or her duties due to exceptional circumstances. The list of backup justices
will also be published and distributed with the phone list mentioned above.

3.

JUDICIAL COMPENSATION

Town and Village Justices and part-time City Court Judges sitting in the VAP shall be
reimbursed by the Office of Court Administration pursuant to Part 126.3 of the Rules of the chief
Administrator. Full-time state-paid judges shall not be reimbursed beyond their normal salary.

4.

VIRTUAL ARRAIGNMENT PART FACILITY AND DESCRIPTION

The facility for the VAP will be determined by the on-call justice but will generally be the
home of that justice. The justice will join the VAP skype meeting from home, an arresting police
agency will generally join the VAP skype meeting from their station or barracks, and defense
attorneys and prosecutors may join the VAP skype meeting from their home or place of
business.

5.

PLAN FOR REPRESENTATION

Representation in each county utilizing a VAP will be provided pursuant to the Assigned
Counsel Plan of that county utilizing a public defender’s office and/or assigned counsel. All
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principals arraigned in the VAP will be presumed indigent for purposes of arraignment. The
County Public Defender and/or administrator of the County Assigned Counsel Plan will develop a
schedule of assignments for attorneys to cover the VAP and circulate it to all law enforcement
agencies in the county as well as to the Sixth Judicial District Special Counsel to the
Administrative Judge for the Town and Village Courts.

6.

INTERPRETING SERVICES

When necessary judges will endeavor to have court-certified interpreters present via
remote appearance for arraignments of persons who do not speak English. In the event that an
interpreter cannot be immediately obtained, remote interpreting services via “LanguageLine
Solutions” shall be utilized.

7.

ARRESTING AGENCIES

Following an arrest, the arresting agency, will enter fingerprint information using the ORI
number of the court that has geographic jurisdiction over the offense. The arresting agency will
then contact the District Attorney’s Office to notify the office of the arraignment. The arresting
agency will then contact the “on-call” assistant public defender or assigned counsel plan
attorney, email a copy of the accusatory instruments to that attorney, and allow the attorney to
have a private phone conversation with the arrested person. Finally the arresting agency shall
contact the on-call VAP judge, email the judge a copy of the accusatory instruments, and notify
the judge of the need to conduct the arraignment.

8.

PRE-ARRAIGNMENT HOLDING

Owing to the need to prevent introduction of unnecessary persons and potential sources
of infection into our county jails during the current health crisis, pre-arraignment detention
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pursuant to Corrections Law §500-c shall not be utilized under this plan.

9.

COURTROOM EQUIPMENT AND INVENTORY

The VAP judge may use any personal equipment that he or she has on hand and may
also utilize his/her recording laptop and any other courtroom equipment which he or she may
remove from the courtroom and bring home. If the Office of Court Administration is able to
procure more networking supplies such supplies may be provided to VAP judges.

10.

JUDICIAL TRAINING

Training in the administration of the VAP shall be provided by the Sixth Judicial District
Special Counsel to the Administrative Judge for the Town and Village Courts in conjunction with
the Office of Justice Court Support.

11.

TRANSFER OF CASES, DATA ENTRY, CASE ACTIVITY AND DISPOSITION

REPORTING
Non-felony cases shall be transferred from the VAP to the court with trial jurisdiction
pursuant to C.P.L. §100.55. Felony cases shall be transferred from the VAP to the court that has
geographic jurisdiction over the situs of the offense. Should any defendant plead guilty in the
VAP that case will instead be kept through final disposition by the judge who takes the guilty plea
in his home court pursuant to C.P.L. §170.15(1).
Orders of protection will be generally be entered into WebDVS by the on-duty VAP judge,
with remote assistance if necessary, from the Law Department of the Sixth Judicial District
Office. All arraignment paperwork will be scanned and emailed to the court the case is to be
transferred to and copied to the Sixth Judicial District Office. Data entry and CDR uploads
concerning the arraignment shall be completed by the court receiving the case when the current
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health crisis has ended, and normal judicial operations have resumed. All further data entry shall
be completed by the court the case is transferred to.

12.

ARRAIGNMENT RECORDING PROCEDURES

All arraignments will be electronically recorded using Liberty recording software, or if that
is unavailable, utilizing the “record skype” feature of Skype for Business.

13.

COLLECTION OF BAIL AT ARRAIGNMENT

In the event that the on-call judge sets cash bail, then the County Sheriff will collect the
bail and transfer the bail to the court of original jurisdiction. The on-call judge shall provide the
arresting agency with the required securing order, electronically via email.

14.

PAYMENT OF FINES AND SURCHARGES

Defendants who are assessed fines and/or surcharges at the VAP will be provided
electronically by the court with a notice to pay such fine and/or surcharge, by a date set by the
CAP judge, to the home court of the Judge who conducted the arraignment pursuant to C.P.L.
§170.15(1).

15.

RELEASE ON OWN RECOGNIZANCE

Defendants released on their own recognizance will be given a Notice of Adjournment
with his/her next appearance date in the court of original geographical jurisdiction.

16.

ORDERS OF PROTECTION

If the on-call judge issues an order of protection, he or she shall enter it into WebDVS
within twenty-four hours. The Sixth Judicial District’s Law Department shall provide assistance
to any judges who have difficulty making such entry. The Law Department shall enter any orders
of protection issued by a City Court Judge, County Court Judge, or Supreme Court Justice.
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18.

ARRAIGNMENT PROCEDURE

When a law enforcement agency has arrested a person who requires an immediate
arraignment, that agency should first contact the District Attorney’s Office to notify them of the
arrest. Immediate arraignments utilizing the VAP should only be requested for cases where the
District Attorney is requesting bail or other conditions of release, or for which a temporary order
of protection will be requested. The arresting agency should next contact the on-call assistant
public defender or assigned counsel plan attorney. The arrested person should be allowed to
have a private phone conversation with the on-call defense attorney and a copy of any
accusatory instruments should be emailed to the defense attorney. The law enforcement agency
should then contact the on-call VAP judge and should email a copy of the accusatory
instruments to the VAP judge.
The VAP judge should then conduct the arraignment via Skype for Business. At the
conclusion of the arraignment, the VAP judge should email a securing order and temporary order
of protection if appropriate to the arresting agency, the District Attorney, and the defense
attorney for the arrested person.
19.

EXPIRATION OF PLAN

This plan will expire, via administrative order of the Chief Administrative Judge, when the
current health crisis has ended and administrative orders requiring that essential arraignments
be conducted remotely have been rescinded.
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III.

CONSULTATIONS

Hon. Eugene D. Faughnan, Administrative Judge of the Sixth Judicial District, through his
staff, has reviewed with the leadership of the necessary stakeholders in each county consisting
of police agencies, Sheriffs, District Attorneys, local Magistrates, Assigned Counsel Programs
and Public Defenders offices, by the Town and Village Special Counsel. Due to the nature of the
overwhelming health crisis, no objections have been received.
It is anticipated that, upon approval, the VAP will be ready for commencement of
operations immediately.
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EXHIBIT ‘A’

