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CHARLES W. MALCOMB
Partner

cmalcomb@hodgsonruss.com        716.848.1261

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

Practices & Industries

Brownfield Redevelopment

Business Litigation

Cleantech

Environmental

Green Building

Land Use & Economic Development

Municipal

Oil & Gas

Public Authority

Renewable Energy

Wine, Beer & Spirits

Admissions

New York

Education

University at Buffalo, B.A., Summa
Cum Laude

University at Buffalo School of Law,
J.D., Magna Cum Laude

Chuck concentrates his practice on environmental law, energy law, land-use law,
municipal law, and real estate development. He has experience working with both
private and public clients on issues involving both state and federal environmental
statutes, and he assists municipalities with a wide range of legal issues, including
environmental review and zoning.

A primary part of Chuck’s work focuses on the State Environmental Quality Review
Act (SEQRA) where he has extensive experience guiding municipalities and
developers through its requirements. Successful projects include environmental
assessments for large-scale telecommunications projects, power generation projects
(including some of the largest wind farms in the eastern United States and both
utility and small-scale solar projects), infrastructure improvements, and public and
private developments, from project inception through successful litigation. He has
assisted in drafting scoping documents, environmental impact statements, findings
statements, decisions, and guiding public review. Chuck also counsels clients on
local, state, and federal permitting processes, including compliance with historic
preservation laws, the Clean Water Act, the Clean Air Act, and other federal
environmental statutes and regulations.

Chuck frequently gives presentations and provides training programs for local
government officials across the State on SEQRA, zoning, environmental law, land-
use law, and ethics. He regularly presents at the Summer School and Annual
Meetings of the Association of Towns and provides training for the New York
Planning Federation. He has trained code enforcement officers and town and village
justices on zoning and building code enforcement, and has published articles on
investigating and prosecuting violations. In addition, Chuck has provided training to
planners and local government officials on NYS Agriculture and Markets law, and
the protections applicable to farm operations, including the limitations on municipal
regulations.
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As part of his municipal practice, Chuck serves as the attorney for an upstate New York municipality addressing the full-
range of general municipal issues. He regularly counsels municipal clients on leasing, ethics, environmental matters, zoning,
assessment, eminent domain, and procurement. Chuck represents clients engaged in farm operations in County-adopted,
State-certified Agricultural Districts and have assisted in securing municipal approvals for operations, including renewable
energy projects. He has also defended lawsuits challenging municipal approvals to farm operations. His further litigation
experience includes tax assessment matters, land use issues, environmental enforcement, and other issues before
administrative and judicial forums. He has drafted laws for municipalities on a variety of subjects.

Chuck also counsels clients in the oil and gas industry on a variety of matters, including environmental compliance and
administrative enforcement defense. Chuck and his colleagues represent several oil and gas companies in defending lawsuits
alleging pollution resulting from drilling activities.

Chuck has represented clients with matters pending before the State Liquor Authority, including applications for licenses.
Specifically, he has provided guidance to wineries and distilleries with respect to licensing issues and compliance with
Federal and State laws regulating the sale and consumption of alcohol.

In addition, Chuck is conversant in Russian.

Honors

● Listed, Upstate New York Super Lawyers Rising Stars, 2014 - 2019

Experience

Hodgson Russ represented an intervenor supporting a ZBA’s interpretation, in a matter requiring an understanding of the
interplay of amendments to a municipal zoning ordinance over the last 50 years. The ZBA rendered an interpretation that
certain height limitations (imposed as conditions to a prior rezoning) were no longer applicable, but did not issue formal
written findings. Hodgson Russ argued, successfully, that the ZBA’s decision was a matter of “pure legal interpretation” and
that no written findings were required. Supreme Court, Erie County conducted a de novo review and upheld the ZBA’s
determination. The Fourth Department affirmed.

The Ghent Planning Board issued a Negative Declaration, the Ghent ZBA granted area variances, and the Claverack
Planning Board granted site plan approval. Although Hodgson Russ represented the applicant, it took the lead in defending
the actions of the municipal boards and prevailed in all three proceedings. Each matter involved the preparation of a
certified record, drafting pleadings, and preparing memoranda of law. One required approval, a special use permit from the
Ghent Planning Board, was denied. Hodgson Russ successfully challenged this denial as arbitrary and capricious and not
supported by the evidence in the record. Supreme Court, Columbia County ordered the approvals be granted. These
matters involved the construction of a proposed refrigerated warehouse facility across the border of two towns in Columbia
County.

CHARLES W. MALCOMB
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A Developer commenced an Article 78 proceeding challenging, among other things, members of a village board of trustees’
right to deliberate and vote on a project about which the members expressed personal opinions. The project was a
controversial development project and prior to their election, board members had expressed their views on the project, both
before and during their campaigns for office. Hodgson Russ represented the board of trustees and its members when the
developer argued that the expression of opinions and signing a petition against a project were examples of bias requiring the
board members to recuse themselves. Supreme Court, Monroe County agreed and annulled the determination, finding that
the board members had a prohibited conflict of interest, and enjoined them from any deliberations or voting with respect to
the project. The Fourth Department reversed, holding that mere expressions of opinion, absent more, are not enough to
demonstrate bias. Elected, public officials should be free to express their views to their constituents, especially during their
run for election. This is a seminal case that clarifies that the mere expression of opinion does not require disqualification of
board members.

A petitioner obtained a special use permit and site plan approval for a wind project. Due to delays, the Petitioner applied for
the first extension, which was granted. They then changed the project and applied for a second extension, which was
denied. The applicable standard is whether there was a change in circumstances that would justify denial of an extension
request. The project changes proposed by Petitioner warranted denial. Petitioner then argued that no extension was
necessary because the approvals were challenged and the doctrine of equitable tolling extended the durational limits.
Hodgson Russ argued successfully that the doctrine of equitable tolling is inapplicable in the State of New York. This
decision made new law in the State of New York, specifically, whether the doctrine of “equitable tolling” extended
durational limits of permits while litigation challenging those approvals is pending.

Hodgson Russ successfully defended the ZBA before the Supreme Court, Erie County and the Fourth Department. The
applicant sought a use variance to permit commercial parking in a residential area, across the street from his commercial
operation. The ZBA applied the factors for granting a use variance and issued a written decision. After nearby residents
challenged the ZBA’s determination granting the use variance on several grounds.

Hodgson Russ represented a citizens group opposed to the development of a casino resort. The town board issued a negative
declaration without setting forth its determination, in a written form, providing a reasoned elaboration. Instead, the board’s
special counsel prepared rationale after-the-fact. Supreme Court, Seneca County approved of this approach, but the Fourth
Department reversed. The Fourth Department determined that SEQRA requires the lead agency to set forth its
determination in writing to allow intelligent judicial review. After-the-fact rationale should not be considered by the
reviewing court. This matter set significant precedent in the Fourth Department.

Hodgson Russ advised the developer on all legal aspects of the permitting and IDA financing of multiple wind energy
projects in Western New York providing power for more than 50,000 homes. The projects include over a hundred turbines,
over 20 miles of access roads, electric collection systems, an operations and maintenance building, and a substation. Our
work included guiding the environmental impact review processes, representing the company at public hearings, obtaining
land use permits, defending the company in lawsuits from opposing neighbors, and negotiating road use and host
community agreements. We served as local finance counsel in obtaining benefits from the IDA, and all real estate matters
related to the project, including survey due diligence and acting as the title examiner for the projects.

CHARLES W. MALCOMB
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Since 2012, a Hodgson Russ team led by Mr. Gilbride has represented the Buffalo Sabres and its affiliate,
HARBORCENTER, in conjunction with the development of HARBORCENTER, an approximately $200 million,
600,000-square-foot sports, retail, entertainment, parking, and hospitality complex. This first-of-its-kind mixed-used facility
includes two ice rinks; a 19-story, full-service Marriott hotel; a sports-themed nightclub and restaurant; retail space; and an
800-car parking facility, all of which are connected to the existing Key Bank Center via skywalk. Hodgson Russ has worked
with the Sabres on all aspects of this project from its inception, including environmental review, contract negotiations,
permitting, construction, economic development incentives, financing, and tax planning.

Hodgson Russ has represented many local businesses and developers across New York State, including an 18-hole golf
course, a winery, a family-owned meat market, and a developer of a large mixed-use business/residential park. This
representation has included state and local code interpretation, analysis of permitting requirements, the preparation and
presentation of environmental and zoning applications, and defending approvals and permits in litigation.

After a 13 year battle, the petitioners ultimately failed in their efforts to challenge a law and negative declaration issued by
a local town board which prevented them from any mining and excavating to create a stone quarry in a zoning district
designated as agricultural/residential. New York’s appellate court for the 4th Department determined that the petitioners did
not prove a clear conflict between a 2017 town law and the town’s comprehensive plan. Charles Malcomb and Dan Spitzer
handled this matter on behalf of the town.

Our firm serves as key outside counsel to a California-based energy company regarding their solar development projects.
The Hodgson Russ team including Elizabeth Holden, Andrea Gervais, Betsy Mills and Jennifer Anthony provide advice,
review and guidance on real-estate based development issues in a time-sensitive and consistent manner for the client’s
development team across four states. Dan Spitzer, Ryan Cummings, Chuck Malcomb, Mila Buckner and Jennifer
Schlumberger provide permitting, PILOT Agreement, contract assistance and litigation support, including a successful
Public Service Commission petition on their behalf.

The Appellate Division for the 4th Department unanimously held that the petitioner had no standing to sue in his attempts
to challenge a negative declaration issued under the SEQRA by a municipality's Planning Board regarding the demolition
and reconstruction of an apartment complex with that city. He did not show the requisite environmental injury that differs
from that of the public at large in order to challenge the Planning Board’s SEQRA determination. His interest in historic
preservation, his interest in photographing the apartment building and his position on the Preservation Board of the
municipality were all insufficient to confer standing to sustain the lawsuit. Nor did the petitioner have standing on behalf of
the apartment complex tenants. Charles Malcomb and Adam Perry handled this matter on behalf of the property developer.

News

Sixty Hodgson Russ Attorneys Named to 2019 Upstate New York Super Lawyers
Press Release, August 12, 2019
 

Sixty-One Hodgson Russ Attorneys Named to 2018 Upstate New York Super Lawyers
Press Release, August 20, 2018
 

CHARLES W. MALCOMB
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Hodgson Russ Announces Five Newly Elected Partners, Nine Attorneys Promoted to Senior Associate
Press Release, January 2, 2018
 

Seventy Hodgson Russ Attorneys Named to 2017 Upstate New York Super Lawyers, Hugh Russ Listed Among Top 50
Press Release, September 6, 2017
 

Sixty-three Hodgson Russ Attorneys Named to 2016 Upstate New York Super Lawyers, Hugh Russ Listed Among Top 50
Press Release, August 31, 2016
 

Sixty-Four Hodgson Russ Attorneys Named to 2015 Upstate New York Super Lawyers, Hugh Russ Listed Among Top 50
Press Release, August 19, 2015
 

Hodgson Russ Announces Five Newly Elected Partners
Press Release, December 30, 2014
 

ECC Seeks Dismissal of ‘Frivolous’ Giambra Lawsuit
Buffalo News, December 23, 2014
 

Oil and Gas Trade Group Sets Agenda for Buffalo Meeting
Buffalo Business First, November 6, 2014
 

63 Hodgson Russ Attorneys Named to Super Lawyers Listing
Press Release, August 14, 2014
 

Presentations

AECOM Ethical Considerations for Municipal Officers
Albany, NY, September 25, 2019
 

Zoning & Land Use Fundamentals for Municipal Officials
Millennium Hotel, 2040 Walden Avenue, Cheektowaga, NY, June 13, 2019
 

Niagara Frontier Section Air & Waste Management Association 2019 Annual Enrichment Seminar
Templeton Landing, Buffalo, NY, January 24, 2019
 

34th Annual School Client Conference
Millennium Hotel Buffalo, January 18, 2019
 

New York State Bar Association, Local and State Government Law Section Fall Meeting
Buffalo, New York, September 28-29
 

WSTBOA Educational Conference
Mayville, New York, September 11, 2018
 

NYS Economic Development Council 2018 Annual Meeting
NYS Economic Development Council, Otesaga Resort Hotel, May 23 - 25, 2018
 

CHARLES W. MALCOMB
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Municipal Law Seminar
Millennium Hotel, 2040 Walden Avenue, Cheektowaga, NY 14225, May 17, 2018
 

New York Magistrates Annual Meeting - Zoning Code Enforcements
Verona, NY, October 20, 2017
 

Are Changes Coming for Environmental Law Under Trump Administration? Exploring Recent Updates
May 2, 2017
 

Publications

Homeless People Who Sleep on the Sidewalk Protected By Recent Supreme Court Decision
Municipal Alert, January 6, 2020
 

FERC Partially Approves NYISO Compliance Filing Concerning Energy Storage Resources
Hodgson Russ Renewable Energy Alert, January 6, 2020
 

New York's Commercial PACE Program Picks Up Steam
 Renewable Energy Alert, Muncipal Law Alert , January 6, 2020

New York Modifies Interconnection Requirements for Distributed Energy Resources
Renewable Energy Alert, December 19, 2019
 

Buffalo Becomes the Latest Community Creating a Clean Energy Financing Program
Renewable Energy Alert, Muncipal Law Alert, December 16, 2019
 

ACE-NY Releases Report on Carbon Pricing in Latest Push for NYISO Wholesale Market Reform
Renewable Energy Alert, December 12, 2019
 

NYSERDA Seeks $573 Million and Policy Changes to Reboot NY-Sun
Petition is first move towards New York’s aggressive goal of 6,000 Megawatts of solar by 2025
Renewable Energy Alert, December 4, 2019
 

New York’s First Offshore Wind Contracts Are Done – Now What?
Renewable Energy Alert, December 2, 2019
 

EPA Issues Notice of Proposed TRI Rulemaking for PFAS Substances
Environmental Alert, November 27, 2019
 

Amendments to the Lead and Copper Rule Place Stricter Responsibilities on Water Suppliers
Environmental Alert, Municipal Alert, Public Finance Alert, November 12, 2019
 

CHARLES W. MALCOMB



ALBANY   BUFFALO   NEW YORK C I TY    PALM BEACH   SARATOGA SPR INGS   TORONTO www .hodgson r u s s . c om

Social Media

Chuck contributed to Hodgson Russ’s Clean and Green Law blog. His entries included:

● “Cuomo Announces State Investment of $225 Million Toward the Buffalo High-Tech Manufacturing Innovation Hub,”
November 25, 2013

● “Solar Balance of System (BoS) Cost Continues to Be the Focus of Cost-Reduction Strategy,” August 20, 2013

● “Will President Obama’s Climate Change Policy Impact the 2014 Midterm Elections?,” July 3, 2013

● "Proposed Amendments to New York's State Environmental Quality Review Act Do Little More Than Provide Lip
Service to Sustainability," January 28, 2013

● "Will the Wind Energy Production Tax Credit Play a Major Role in the 2012 U.S. Presidential Election?," August 15,
2012

Professional Affiliations

● Environmental Law Institute

● New York State Bar Association

● Bar Association of Erie County

Community & Pro Bono

● Rivershore Foundation, Inc. board member

CHARLES W. MALCOMB
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PATRICK E. FITZSIMMONS
Senior Associate

pfitzsimmons@hodgsonruss.com        716.848.1710

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

The Guaranty Building
140 Pearl Street
Suite 100
Buffalo, NY 14202

Practices & Industries

Agriculture

Blockchain & Cryptocurrency

Business Crimes & Criminal
Investigations

Business Litigation

Cannabis & Hemp

False Claims Act & Whistleblower
Representation

Bar Associations

New York State Bar Association

Bar Association of Erie County

Admissions

New York

U.S. Court of Appeals for the
Second Circuit

U.S. District Court for the Western
District of New York

Clerkships

Summer Clerk, Hon. John T. Curtin,
U.S. District Court for the Western
District of New York

Patrick primarily concentrates his practice in the areas of white-collar criminal
defense, business litigation, and False Claims Act matters. Prior to rejoining
Hodgson Russ, Patrick was an assistant district attorney in the Erie County District
Attorney’s Office where he gained extensive trial experience, both jury and non-jury,
prosecuting a wide range of criminal matters. Patrick also has corporate and
securities law experience, having worked in the corporate departments of both
Hodgson Russ and Ropes & Gray LLP in its New York City office.

Honors

● Listed, Upstate New York Super Lawyers Rising Stars, 2017 - 2019

● John N. Bennett Award, University at Buffalo School of Law, for the highest
academic achievement in the graduating class

● Professor Thomas E. Headrick Award, University at Buffalo School of Law, for
excellence in corporate finance

● Former Executive Editor, Buffalo Law Review

Experience

Hodgson Russ attorneys advised an equipment manufacturer on the statutory and
regulatory framework concerning the cultivation, processing, and distribution of
hemp and hemp products.

News

Sixty Hodgson Russ Attorneys Named to 2019 Upstate New York Super Lawyers
Press Release, August 12, 2019
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Education

University of Rochester, B.A.

University at Buffalo School of Law,
J.D., Summa Cum Laude

Small-screen courtrooms a hit with lawyers
Buffalo Law Journal, September 18, 2018
 

Sixty-One Hodgson Russ Attorneys Named to 2018 Upstate New York Super
Lawyers
Press Release, August 20, 2018
 

Seventy Hodgson Russ Attorneys Named to 2017 Upstate New York Super Lawyers,
Hugh Russ Listed Among Top 50
Press Release, September 6, 2017
 

Hodgson Russ Announces Five Newly Elected Partners, Four Attorneys Promoted to
Senior Associate
Press Release, January 10, 2017
 

Presentations

 2019 Fraud Update
Accounting & Financial Women's Alliance - Buffalo Chapter, Hyatt Place 5020
Main Street Amherst, NY 14226, June 26, 2019
 

Publications

Governor Cuomo Signs Hemp Bill, With Strings Attached
Cannabis & Hemp Alert, December 16, 2019
 

USDA Issues Long-Awaited Hemp Production Rule
Interim guidance adds some certainty to an evolving industry, including relief from
strict criminal limits
Cannabis & Hemp Alert, November 4, 2019
 

SAFE Banking Act Provides For Much Needed Financial Services to the Cannabis
Industry
Cannabis & Hemp Alert, October 4, 2019
 

NCUA Interim Guidance Alert Regarding Hemp Businesses
Cannabis & Hemp Alert, August 23, 2019
 

New York State Legislators Approve Modified Hemp Bill
Cannabis & Hemp Alert, July 10, 2019
 

Further Developments Regarding the Decriminalization of Marijuana
Cannabis & Hemp Alert, July 2, 2019
 

PATRICK E. FITZSIMMONS
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Department of Agriculture Issues Opinion Clarifying Key Hemp Issues
Cannabis & Hemp Alert, May 30, 2019
 

SAFE Banking Act of 2019, Granting Protection for Some Financial Services to Cannabis Businesses, Continues to Garner
Support
Cannabis & Hemp Alert, May 2, 2019
 

NYC Council Bans Pre-Employment Testing For Cannabis Use, With Exceptions
Cannabis & Hemp Alert, April 12, 2019
 

FDA Issues Draft Guidance For Farmers And Food Processors Under The Food Safety Modernization Act
Agriculture Alert, November 6, 2018

PATRICK E. FITZSIMMONS



Zoning Enforcement in Local Justice Courts 

Charles W. Malcomb, Esq. 
Patrick E. Fitzsimmons, Esq.  

Introduction to topic and agenda for presentation. 

Overview of sources of municipal zoning authority and the types of  
enforcement options that are available.     

Discussion of investigations of zoning violations and the administrative  
enforcement steps that form the basis for enforcement in the justice courts.  
We will review the process and procedure for obtaining an administrative  
search warrant to investigate zoning violations.  Discussion of how the  
zoning board of appeals affects justice court proceedings.     

Review of prosecutorial authority and securing the defendant’s  
appearance.  

Discussion of the types of accusatory instruments and their requirements.   
Overview of common mistakes and best practices.   

Timed Outline 

5 minutes   - 

10 minutes - 

10 minutes - 

5 minutes - 

10 minutes - 

10 minutes - Motions and trial procedures, procedural protections afforded to  
defendants, sentencing, and potential appeals.   
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ing of probable cause is required to obtain a warrant 
for an administrative search.10 The New York Court of 
Appeals has acknowledged this distinction, as have the 
various departments of the Appellate Division.11

Procedures for Obtaining an Administrative 
Search Warrant

Even though the Fourth Amendment requires a 
search warrant for administrative searches, New York 
lacks a statewide set of procedures for them. Such pro-
cedures were proposed as additions to the New York 
General Municipal Law, but they were never adopted.12 
Instead, state courts have fashioned their own process-
es and procedures following the New York Criminal 
Procedure Law (“CPL”) standards for criminal search 
warrants, and some municipalities have adopted their 
own by local law.13 Both of these approaches have been 
sanctioned by reviewing courts.14

In Matter of Kun,15 a town attorney applied to 
the local criminal court for an administrative search 
warrant to investigate alleged violations of the zon-
ing ordinance. The court recognized the applicability 
of the Fourth Amendment to the proposed search, but 
noted that there were no applicable state procedures 
for the issuance of administrative search warrants. 
Thus, the court fashioned a “substitute process” out of 
the procedures governing the criminal search warrant 
under Article 690 of the CPL.16 The application for the 
warrant may be made by a town attorney or building 
inspector.17 The search warrant may issue for the pur-
pose of inspecting property or buildings.18 Only “police 
offi cers” may execute the warrants, but code enforce-
ment offi cials may accompany the offi cers to document 
the violations, pursuant to their particularized expertise 
in matters of code enforcement.19

An example of a municipality fashioning its own 
procedures for administrative search warrants is found 
in Matter of City of Rochester.20 There, the City of Roch-
ester adopted a local law, which amended the City 
Charter to establish a procedure for issuing inspection 
warrants where the City was unable to obtain permis-
sion from the owner. The property owners claimed that 
the inspection warrants issued under the local law were 
invalid because they did not comply with Article 690 of 
the CPL.21 They further argued that the CPL preempts 
the law of search and seizure, thus precluding the City 
from authorizing administrative inspection warrants.22 

Introduction
By statute, building and 

zoning code violations are 
offenses, subject to crimi-
nal prosecution in the local 
justice court.1 Successful en-
forcement by way of crimi-
nal proceedings requires the 
local prosecutor to establish 
the violation beyond a 
reasonable doubt.2 Meeting 
this burden demands a thor-
ough investigation to gather 

evidentiary support for the charges. Where a violation 
is not easily observable from the public thoroughfare,3 
compiling suffi cient evidence to mount a successful 
prosecution may require entry onto the alleged vio-
lator’s property—or into buildings—to conduct an 
inspection. Such inspections are searches under the 
Fourth Amendment and require the property owner’s 
consent or a warrant.4 This article will explain how the 
law treats searches to investigate alleged code viola-
tions, the administrative warrant requirement, and 
how such warrants are properly obtained. 

Inspections for Code Violations Require a 
Warrant

Courts have long distinguished between tradi-
tional criminal searches and property inspections to 
evaluate compliance with building and zoning codes, 
classifying the latter as mere “administrative” searches 
that are subject to relaxed requirements.5 In fact, as late 
as 1959, the Supreme Court in Frank v. Maryland held 
that “administrative” searches—searches to ensure 
compliance with an administrative health or safety 
code—did not implicate the Fourth Amendment’s pro-
tections.6 Less than a decade later, the Court reversed 
itself, but it still distinguished between administrative 
and criminal searches.7 “Unlike the search pursuant 
to a criminal investigation, the inspection programs at 
issue here are aimed at securing city-wide compliance 
with minimum physical standards for private prop-
erty.”8 Therefore, “[i]n determining whether a particu-
lar inspection is reasonable—and thus in determining 
whether there is probable cause to issue a warrant for 
that inspection—the need for the inspection must be 
weighed in terms of these reasonable goals of code 
enforcement.”9 The Court affi rmed that a lesser show-

Administrative Search Warrants in New York: How to 
Gather Evidence of Code Violations Without Running 
Afoul of the Fourth Amendment
By Charles W. Malcomb
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in CPL §690.45. And it must be executed by a police 
offi cer32 “not more than ten days after the date of is-
suance…on any day of the week…only between the 
hours of 6:00 A.M. and 9:00 P.M.”33 Code enforcement 
offi cers and/or building inspectors may accompany 
the police offi cer to document property violations.34 
The code enforcement offi cer/building inspector 
should complete an inspection report, take photo-
graphs and/or videos, and document any violations 
observed. The warrant and the results of the search 
“must…be returned to the court without unnecessary 
delay” after execution.35

Best Practices a nd Summary
As a fi rst matter, the code enforcement offi cer/

building inspector should attempt to obtain consent 
from the property owner before applying for a search 
warrant. Only upon the property owner’s refusal 
should an application be made. In the absence of state 
procedures governing the issuance of administra-
tive search warrants, a prudent step for municipali-
ties would be to adopt a local law to set forth a clear 
procedure to be followed. Any such local law should 
generally follow the procedural safeguards set forth 
in Article 690 of the CPL, as adopted by the courts. 
Absent such a local law, an application should be 
made under Article 690 of the CPL. It is critical that 
the requirements for the warrant’s application, issu-
ance, and execution be strictly followed. Despite the 
relaxed probable cause standard, an applicant should 
proceed as if the criminal standard applies. Moreover, 
any application must specify that the code enforcement 
offi cer/building inspector will accompany the police 
offi cer upon the warrant’s execution for the purpose of 
documenting alleged violations. Finally, the results of 
the inspection must be returned to the court that issued 
the warrant. Although New York law lacks clarity on 
this subject, following these guidelines will ensure that 
administrative property inspections may be carried out 
within constitutional bounds, thus providing commu-
nities with evidence necessary to successfully enforce 
their building and zoning codes. 

Endnotes
1. N.Y. TOWN LAW § 268(1); N.Y. EXEC. LAW § 382(2). Local 

governments may impose different penalties for violations 
pursuant to their supersession power under the New York 
Municipal Home Rule Law. 2005 N.Y. Op. Att’y Gen. (Inf.) 
1083, WL 2054436 (2005). The severity of the penalties 
determines the level of procedural protections that must be 
afforded to the accused (e.g., assigned counsel and a jury trial). 
See N.Y. PENAL LAW § 55.10(2)(c) (specifi ed offenses with a 
potential sentence in excess of fi fteen days, but less than one 
year, are misdemeanors); N.Y. PENAL LAW § 55.10(3)(a) (offenses 
with a sentence of fi fteen days or less are violations); N.Y. CRIM. 
PROC. LAW § 340.40(2) (providing that a jury trial is required 
in a local criminal court where the information charges a 
misdemeanor, except as specifi ed therein); N.Y. CRIM. PROC. 
LAW § 340.40(1) (For a violation, “trial of an information in a 

The Fourth Department rejected those arguments and 
held that CPL Article 690 did not preempt local gov-
ernments from enacting laws governing administra-
tive inspection warrants, validating local efforts to fi ll 
in the gaps for such procedures.23

Applying for an Administrative Search 
Warrant

Assuming there is no local law governing the 
procedures to be followed for administrative search 
warrants, municipal offi cials should follow Article 
690 of the CPL and the substitute process fashioned 
by the courts. An application may be made by a code 
enforcement offi cer, building inspector, or municipal 
attorney.24 The application shall be made to the local 
criminal court25 and must contain (1) the “name of the 
court and the name and title of the applicant”; (2) a 
statement that there is “reasonable cause to believe” a 
violation exists; (3) sworn allegations of fact support-
ing such statement, based upon personal knowledge 
of the applicant or other sworn statements supporting 
the application; and (4) a request that the court issue 
the warrant directing the inspection of the property.26 
The application should also contain a request that 
video and/or photographs be used to document the 
search and a request that a code enforcement offi cer/
building inspector accompany the police when execut-
ing the warrant.27 As set forth above, the standard for 
probable/reasonable cause is lessened for administra-
tive searches. However, at least one court has held 
that where criminal charges for zoning violations are 
contemplated, the higher, criminal standard applies.28 
Thus, as a matter of caution, the application for the 
search warrant should be drafted to meet the higher 
standard by containing as much detail as possible 
demonstrating probable cause/reasonable cause that 
code violations are present at the property. Based on 
the experience of the author, the applicant should 
allege facts, not conclusions. Photographs should be 
attached if they are available. If the applicant does not 
have personal knowledge, the application should be 
accompanied by an affi davit of one who does. Forms 
for an administrative search warrant application are 
available on the New York State Department of State 
website, as well as in respected treatises on New York 
Zoning Law.29

Issuance and Execution of the Administrative 
Search Warrant

A search warrant must direct a search of “[a] des-
ignated or described place or premises,” which must 
be described in the application.30 The warrant “must 
be addressed to a police offi cer whose geographi-
cal area of employment embraces or is embraced or 
partially embraced by the county of issuance.”31 The 
search warrant must include the contents set forth 
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13. See, e.g., TOWN CODE OF THE TOWN OF HUNTINGTON, NEW YORK, 
Chapter 71, Administrative Search Warrants (2002), available at 
http://ecode360.com/7221386. 

14. Matter of Inspection of Property under the Control of John Kun, 190
Misc. 2d 470 (N.Y. County Ct. 2002); Matter of City of Rochester, 
90 A.D.3d 1480 (4th Dep’t 2011). 

15. Matter of Kun, 190 Misc. 2d at 471-72.

16. The power of the court to fashion procedures that are not set 
forth by law arises pursuant to Section 2-b(3) of the New York 
Judiciary Law, which provides that a “court of record” may 
“devise and make new process and forms of proceedings,
necessary to carry into effect the powers and jurisdiction 
possessed by it.” While local justice courts are not “court[s] 
of record” pursuant to Section 2 of the Judiciary Law, Section 
212 of the Uniform Justice Court Act provides that “in the 
exercise of its jurisdiction the [justice] court shall have all the 
powers that the supreme court would have in like actions and 
proceedings.” This has been interpreted not to expand the 
jurisdiction of the justice court, but to convey “the incidental 
powers of the Supreme Court.” 1987 N.Y. Op. Att’y Gen. (Inf.) 
92 (1987), 1987 WL 273417 (citing Siegel, McKinney’s Practice
Commentaries, UCJA § 212, 1987 Supp.). Thus, the justice
courts have the power to devise and make new process and 
forms of proceedings necessary to effectuate the application for 
and issuance of administrative search warrants. 

17. N.Y. CRIM. PROC. LAW § 690.05(1) (providing that an application
for a warrant may be made by a “public servant acting in the 
course of his offi cial duties”).

18. People v. Katz, 112 Misc. 2d 59 (N.Y. App. Term 2d Dep’t 1980).

19. Matter of Kun, 190 Misc. 2d at 473 (citing 1985 N.Y. Op. Att’y
Gen. (Inf.) 71, 1985 WL193981.

20. Matter of City of Rochester, 90 A.D.3d 1480 (4th Dep’t 2011).

21. Id. at 1481-82.

22. Id. at 1482.

23. Id.

24. N.Y. CRIM. PROC. LAW § 690.05(1).

25. N.Y. CRIM. PROC. LAW § 690.35(2).

26. N.Y. CRIM. PROC. LAW § 690.35(3).

27. In re City of Rochester, 4 Misc. 3d 310, 316-318 (N.Y. City Ct. 
2003) (“[T]he requested warrant also fails to set forth any 
information as to how intangible evidence will be collected; 
for example, whether photographs will be taken, whether 
videos will be taken, or whether the evidence will be based 
solely upon the inspectors’ visual inspection and note taking. 
An administrative search warrant that does not provide for the 
seizure of tangible items should nonetheless provide suffi cient
information describing how the intangible evidence obtained 
in the course of the inspection is to be collected. The requested 
warrant in this matter does not adequately do so.”); see Kun, 
190 Misc. 2d at 473 (“[T]he warrant shall issue to any police 
offi cer having jurisdiction…who may be accompanied during
its execution by any of the offi cers and employees requested to 
be designated.”) (emphasis added).

28. Town of East Hampton v. Omabuild USA No. 1, Inc., 215 A.D.2d
746, 747 (2d Dep’t 1995) (“The Town contends that its conduct 
in this case was more akin to a mere administrative inspection 
than a true criminal search, and that it should accordingly be 
judged pursuant to the more relaxed standards applicable to 
such inspections. We disagree. It is clear that the search was 
criminal in nature, inasmuch as the application for the warrant 
was made pursuant to CPL article 690, the Town has repeatedly 
stated that the purpose of the search was to investigate alleged 
criminal conduct, and the evidence recovered has twice been 

local criminal court must be a single judge trial.”); N.Y. CRIM. 
PROC. LAW § 170.10 (a defendant has the right to have counsel 
assigned by the court if he/she is fi nancially unable to obtain 
one, except where the accusatory instrument charges traffi c 
infractions only). 

2. See People v. St. Agatha Home for Children, 47 N.Y.2d 46, 48 
(1979) (“Having elected to litigate this novel question of 
zoning law in the context of a criminal proceeding, the People 
must of course meet all burdens placed upon the People in 
a criminal proceeding, including the burden of proving all 
elements of the offense beyond a reasonable doubt.”).

3. California v. Ciraolo, 476 U.S. 207, 213 (1986) (“That the area is 
within the curtilage does not itself bar all police observation. 
The Fourth Amendment protection of the home has never 
been extended to require law enforcement offi cers to shield 
their eyes when passing by a home on public thoroughfares. 
Nor does the mere fact that an individual has taken measures 
to restrict some views of his activities preclude an offi cer’s
observations from a public vantage point where he has a right 
to be and which renders the activities clearly visible.”). 

4. People v. Sikorsky, 195 Misc. 2d 534, 536-37 (App. Term 2d
2002) (“It is well settled that administrative searches fall 
within the purview of the Fourth Amendment. When no 
exigent circumstances exist, a code inspector may only enter 
onto, and make a visual search of, private property upon fi rst
obtaining consent or warrant pursuant to CPL article 690.”) 
(internal citations omitted); Wisoff v. City of Schenectady, 116 
A.D.3d 1187, 1188 (3d Dep’t 2014) (“It is well established that
the 4th Amendment protection against unreasonable searches 
and seizures extends to administrative inspections of private 
commercial premises.”) (internal quotation, citation omitted). 

5. In re Lacatena, 173 A.D.2d 952, 953 (3d Dep’t 1991) (“We note
here that the strict standards attending the issuance of a 
warrant in criminal cases are not applicable to the issuance of 
a warrant authorizing an administrative inspection.”) (internal 
citations omitted); R&L Distributors, Inc. v. Wickham, 36 A.D.2d 
884, 885 (3d Dep’t 1971).

6. Frank v. Maryland, 359 U.S. 360 (1959). 

7. Camara v. Municipal Court of San Francisco, 387 U.S. 523, 534 
(1967) (“[W]e hold that administrative searches of the kind
at issue here are signifi cant intrusions upon the interests 
protected by the Fourth Amendment [and] that such searches 
when authorized and conducted without a warrant procedure 
lack the traditional safeguards which the Fourth Amendment 
guarantees to the individual.”). 

8. Id. at 535.

9. Id.

10. Id. at 538.

11. Sokolov v. Village of Freeport, 52 N.Y.2d 341, 348 (1981) (“In 
addition, and of compelling signifi cance, the Camara opinion 
expressly provided that the strict standards attending the 
issuance of a warrant in criminal cases are not applicable 
to the issuance of a warrant authorizing an administrative 
inspection.”); see also Cohn Chemung Props., Inc. v. Town of 
Southport, 108 A.D.3d 928, 930 (3d Dep’t 2013) (“[The] Supreme 
Court did not err in determining that a separate hearing was 
not necessary regarding the issuing and executing of the 
administrative inspection warrant, which is not held to as 
strict a standard as a warrant in a criminal case.”). 

12. New York (State) Assembly. An act to amend the general 
municipal law, in relation to procedures for the issuance of 
administrative search warrants to municipal offi cials. A 1859
(S 2396). 2001-2002 Reg. Sess. (January 16, 2001), New York
State Assembly. 
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used as the basis for criminal charges.”) (internal citation 
omitted).

29. Zoning Enforcement, James A. Coon Local Government 
Technical Series (2012), available at http://www.dos.ny.gov/
lg/publications/zoning_enforcement.pdf; Patricia E. SALKIN, 4 
N.Y. ZONING LAW & PRAC. § 42:5.

30. N.Y. CRIM. PROC. LAW § 690.15(1)(a). 

31. N.Y. CRIM. PROC. LAW § 690.25(1). 

32. N.Y. CRIM. PROC. LAW § 690.25(2); Matter of Kun, 190 Misc. 2d at 
473.

33. N.Y. CRIM. PROC. LAW § 690.30.

34. Matter of Kun at 473. 

35. N.Y. CRIM. PROC. LAW § 690.30(1); § 690.50(6). 

Charles Malcomb is a Senior Associate with 
Hodgson Russ LLP in Buffalo, New York. He focuses 
his practice on a variety of issues involving land-
use law, municipal law, and environmental law. He 
represents municipalities across New York State on 
zoning enforcement matters and presents at training 
programs for code enforcement offi cers and town 
and village justices. 

Answer to Government Ethics Quiz

AYes. The court is likely to annul the Plan-
ning Board’s site plan approval.

Analysis: The Planning Board’s vote to ap-
prove the developer’s site plan did not violate 
Article 18 of the New York General Municipal 
Law. The vote did not violate § 801 because 
there was no contract with the Village. Nor 
did the vote violate § 809 because the Planning 
Board members did not have an interest in the 
applicant as defi ned in that section. Further-
more, nothing in § 805-a would prohibit the 
vote. Nonetheless, the court will likely annul 
the vote based on common law principles. In 
Schweichler v. Vill. of Caledonia, 845 N.Y.S.2d 901 
(4th Dep’t 2007), the court held that the appear-
ance of bias arising from the signatures of the 
three Planning Board members on the petition 
in support of the project and application, and 
the actual bias of the Chairperson manifested 
by her letter to the Mayor expressing a personal 
interest in the project, justifi ed annulment of the 
Planning Board’s site plan approval.

SAVE THE DATES!
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Law Section
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Zoning Enforcement in Local Justice Courts
Presented by:
Charles W. Malcomb, Esq.
Patrick E. Fitzsimmons, Esq.
Communities Have the Power to
Enforce Building and Zoning Codes
1. The town board may provide by local law or ordinance for the enforcement of this article and of 

any local law, ordinance or regulation made thereunder. A violation of this article or of such local 
law, ordinance or regulation is hereby declared to be an offense, punishable by a fine not exceeding 
three hundred fifty dollars or imprisonment for a period not to exceed six months, or both for 
conviction of a first offense; for conviction of a second offense both of which were committed 
within a period of five years, punishable by a fine not less than three hundred fifty dollars nor 
more than seven hundred dollars or imprisonment for a period not to exceed six months, or both; 
and, upon conviction for a third or subsequent offense all of which were committed within a 
period of five years, punishable by a fine not less than seven hundred dollars nor more than one 
thousand dollars or imprisonment for a period not to exceed six months, or both. However, for 
the purpose of conferring jurisdiction upon courts and judicial officers generally, violations of this 
article or of such local law, ordinance or regulation shall be deemed misdemeanors and for such 
purpose only all provisions of law relating to misdemeanors shall apply to such violations. Each 
week's continued violation shall constitute a separate additional violation.

Town Law § 268(1).
Justice Court vs. Supreme Court
 “Where the construction or use of a building is in violation of any provision of the uniform code or 

any lawful order obtained thereunder, a justice of the supreme court at a special term in the 
judicial district in which the building is located, may order the removal of the building or an 
abatement of the condition in violation of such provisions. An application for such relief may be 
made by the secretary, an appropriate municipal officer, or any other person aggrieved by the 
violation.”  Executive Law § 382(3). 

 “[T]he proper local authorities of the town, in addition to other remedies, may institute any 
appropriate action or proceedings to prevent such unlawful erection, construction, reconstruction, 
alteration, conversion, maintenance, use or division of land, to restrain, correct or abate such 
violation, to prevent the occupancy of said building, structure, or land or to prevent any illegal act, 
conduct, business or use in or about such premises . . . .”  Town Law § 268(2).

There Should Be An Administrative Enforcement History Before The Case Is Brought
Zoning Enforcement Officer (“ZEO”) becomes aware of possible violation; or
Complaint by a neighbor
The municipality should have an effective complaint taking process. The ZEO should follow up 

with the complainant
Investigation
After becoming aware of a possible violation, ZEO should begin a comprehensive investigation. 
This may include observation of the property, interviews with the property owner or others, 

inspections, etc.
Written, detailed records must be kept of all investigative actions.
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Relevant for new discovery laws.
Access to Property
The observations/photographs may be used as a basis for a criminal proceeding.
The ZEO should take notes, follow procedures in the municipal code for exterior inspection of 

property (reports, filing, etc.)
Records should be kept of the date/time each photograph was taken and include a description 

with each photograph 
Access to Property
Sometimes exterior inspection is not enough.
Ex. Severe property maintenance code violations, fire code violations, conditions not fully 

observable from the street, survey requirements.
Town Law § 138 grants the building inspector “the right to enter and inspect at any time any 

building, structure, or premises and to perform any other act necessary for the enforcement of 
such codes, ordinances, rules or regulation, or any of them.”
Municipalities grant authority to enforcement officers to enter private property for purposes of 

conducting inspections. 
The ZEO May Need Access To Property To Complete The Investigation
There are essentially three ways to inspect property legally in New York:

(1) By observing the property from public thoroughfare or other location where you are lawfully 
permitted to be; 

(2) By obtaining consent from a person with authority; and
(3) By obtaining an administrative search warrant or other court order directing entry onto the 

property in question for an inspection.
Public Observations
Observe, take photographs without entry onto property.  No warrant required – no reasonable 

expectation of privacy.
“That the area is within the curtilage does not itself bar all police observation.  The Fourth 
Amendment protection of the home has never been extended to require law enforcement officers 
to shield their eyes when passing by a home on public thoroughfares. Nor does the mere fact that 
an individual has taken measures to restrict some views of his activities preclude an officer’s 
observations from a public vantage point where he has a right to be and which renders the 
activities clearly visible.”  California v. Ciraolo, 476 U.S. 207, 213 (1986).  
An exterior inspection from street/sidewalk is often enough.  People v. Ventura, 3 Misc.3d 1107(A) 

(N.Y. Just. Ct. 2004).  “The court questions the need for this warrant because there is no legal 
requirement that a warrant be obtained in order to take photos of the outside of the premises 
from a public thoroughfare in front of the home.”
Drones
California v. Ciarolo, 476 U.S. 207 (1986): aerial observation of double-fenced-in backyard within 

curtilage of home from 1,000 feet is not a search because it was done from a public vantage 
point.
Dow Chemical Co. v. United States, 476 U.S. 227 (1986): aerial observation of industrial plant 

with sophisticated camera is not a search.
Florida v. Riley, 488 U.S. 445 (1989): helicopter hovering at 400 feet is not a search.  The Court 

relied on FAA regulations that the public could hypothetically do the same thing.  The Court 
further noted that there was no damage to the property, dust, or a safety hazard.  O’Connor’s 
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concurrence stated that the reasonable expectation of privacy question is whether the public 
ordinarily has access to the information sought by the police, not whether they could 
hypothetically do so, and it was defendant’s burden to show this is not frequent.  Brennan’s 
dissent agreed with O’Connor on ordinariness, but thinks the burden is on the government to 
show that this is frequent.  Thus, there are five Justices (dissenters plus O’Connor) who say the 
mere possibility of public access is not enough—it must be ordinarily available to the public, 
but the Justices disagree on who bears the burden.
State v. Davis, 360 P.3d 1161 (N.M. 2015) is a case that found aerial surveillance sufficiently 

disruptive on the surface as to constitute a search.
Sophisticated Surveillance Technology 
Kyllo v. United States (2001): using sophisticated sensor to detect heat from home is a search.  

Three factors were key in the Court’s determination: (1) sanctity of the home is at heart of 
Fourth Amendment (unclear if same protection would apply to a commercial space); (2) sensor 
was not readily available to the public, hence information was not disclosed to third parties or 
in plain view; (3) it was irrelevant that the information intercepted is not generally considered 
private or intimate—any intrusion into the home was a violation.

Consent
The first step should be an attempt to obtain consent.

“Most citizens allow inspections of their property without a warrant.”  Camara v. Municipal Court, 
387 US 523 (1967) 
An attempt to get consent is the reasonable course of action.
Helps violator understand the seriousness.
Gives additional notice.
May instigate compliance.
Allows the inspection to proceed without the hassle.

People v. Sikorsky, 195 Misc. 2d 534 (App. Term 2d 2002)
Consent must be obtained from one with apparent authority to consent (resident, property 

owner, etc.).
Here defendant’s father gave the consent, but neither owned nor lived at the property.  No 

“reasonable cause to believe the defendant’s father had apparent authority to consent.”
Access to Property
Where consent cannot be obtained: in a non-emergency situation, a search warrant is required.
The power of an enforcement officer to enter onto private property to make inspections is 

relatively untested, and there is sparse case-law on the subject.  Lower-court rulings (city & 
county) have shed light on this issue, but administrative search warrants have not been 
squarely addressed by the State’s higher courts. 

The Fourth Amendment
 “The right of the people to be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.” 
The 4th Amendment protects against unreasonable searches and seizures.  Through the 14th 

Amendment, the Fourth Amendment applies to state and local governments.
Access to Property
 Issue:  How does the 4th Amendment affect an enforcement officer’s duty to inspect premises in 
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order to complete an investigation. 
Classify the type of search: searches that are criminal in nature require a criminal search warrant 

with standards applicable to the criminal search warrant. Searches that are administrative in 
nature require an administrative search warrant and there are standards applicable to 
administrative search warrants. 
Administrative or Criminal?  Why does it matter?
Whether a search is characterized as criminal or administrative is relevant with regard to the 

standard of probable cause that must be applied. 
For example, the standard for probable cause for a criminal search warrant is higher than is 

required for an administrative warrant.
Access to Property
Searches conducted by code enforcement officials are of the administrative variety.
 “Unlike the search pursuant to a criminal investigation, the inspection programs at issue here 

are aimed at securing city-wide compliance with minimum physical standards for private 
property. The primary governmental interest at stake is to prevent even the unintentional 
development of conditions which are hazardous to public health and safety. Because fires and 
epidemics may ravage large urban areas, because unsightly conditions adversely affect the 
economic values of neighboring structures, numerous courts have upheld the police power of 
municipalities to impose and enforce such minimum standards even upon existing structures.  
In determining whether a particular inspection is reasonable-and thus in determining whether 
there is probable cause to issue a warrant for that inspection-the need for the inspection must 
be weighed in terms of these reasonable goals of code enforcement.”  Camara v. Municipal 
Court, 387 U.S. 523 (1967), see Sokolov v. Village of Freeport, 52 N.Y.2d 341, 348 (1981).    
Where “[t]he building department, having reason to believe illegal alterations were being made 

and having been denied access to inspect the premises,” applied for a search warrant.  The 
Court found that the search “rested upon statutory authority and was of the administrative 
nature rather than the criminal type.  People v. Northrop, 96 Misc.2d 858, 861 (Long Beach City 
Ct. 1978), rev’d on other grounds, 99 Misc.2d 846 (App. Term 2d 1979).

Access to Property
Camara v. Municipal Court, 387 U.S. 523 (1967)
Overruled a previous Supreme Court Decision, Frank v. State of Maryland, 359 U.S. 360 (1959).
Held that searches by enforcement personnel were administrative searches.
Lower probable cause standard applied.

Sokolov v. Village of Freeport, 52 N.Y.2d 341, 348 (1981) – New York follows same standard.
The Administrative Search Warrant
Where is New York State?  Where is your community?
There is no New York statute governing the application for, issuance of, and execution of 

administrative search warrants.  
Proposed General Municipal Law § 79 has not passed

Materials from New York Secretary of State’s website.
Some communities have enacted their own procedures for what guidelines are to be followed.
 If that is the case, follow your local guidelines.  

The Administrative Search Warrant
What if there are no municipal guidelines?
Although New York State has not enacted legislation providing for procedures for the issuance 
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of administrative search warrants, the procedures governing the criminal search warrant will 
apply. The case that can be relied upon here is In the Matter of Property under the Control of 
John Kun, 190 Misc.2d 470 (Greene Co. 2002). 
Administrative searches must comply with CPL.

Proposed GML § 79-7. 
Administrative search warrant provided with the Secretary of State’s materials follows the 

procedures in the CPL.
The Administrative Search Warrant
Who may apply for the search warrant?
Section 690.05 of the criminal procedure law states "a local court may, upon application of a 

police officer, a district attorney or other public servant acting in the course of his official duties, 
issue a search warrant." 
Plain reading: code enforcement officers may apply for search warrants.  
 In Matter of Kun, the court held the town attorney in that case was a public official acting within 

the course of his official duties. The decision cites to a 1985  informal opinion from the New 
York Attorney General’s Office, which states that applying the clear language of the section of 
the criminal procedure law a village building inspector is among those who could request the 
warrant. 
Enforcement officers/town attorneys may apply.

The Administrative Search Warrant
The application:
Made to a local criminal court.
Must contain:
Name of court;
Title of applicant;
Statement that there is reasonable cause of a discovery of violations or reasonable cause for 

the search;
Allegations of fact supporting such statement;
Request that the court issue a search warrant
Application must be sworn to;
Should also contain a request for code enforcement officials to accompany a police officer; 

and
Request to videotape, photograph, document any violations.

The Administrative Search Warrant
Reasonable/Probable Cause
Administrative or criminal standard?
Town of East Hampton v. Omabuild, 215 A.D.2d 746 (2d Dep’t 1995).  Where there is a 

criminal investigation, the criminal standard must be applied.
Nevertheless, whether the search is administrative or criminal, the application should be as 

detailed as possible to meet both standards.     
Allege facts, not conclusions.  Be descriptive.  Attach photographs.  If applicant doesn’t have 

personal knowledge, make sure it is accompanied by an affidavit of one who does.
The Administrative Search Warrant
Warrant Execution
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Warrant should be executed by a police officer
Matter of Kun, 190 Misc.2d at 473.

Zoning Enforcement Officers may accompany
People v. Katz, 112 Misc.2d 59 (App. Term 2d 1980)
Matter of Kun, 190 Misc.2d at 473.  

Videotaping/photographing is permitted.
People v. Katz, 112 Misc.2d at 59.  
Visual observations are “seizures” within the meaning of the CPL.  

Complete inspection report, attach any photos.
The Administrative Search Warrant
Post-Warrant Requirements
Warrant Return.
Continue to follow municipal procedures.

Administrative Enforcement Will Form The Basis Of The Criminal Proceeding
There are different types of Notices:

- Notice of Violation.
- Stop Work Orders.
- Cease and Desist Letters.
- Warning letters, verbal discussions, and other alternative dispute resolution methods are all 
allowed (but should always be documented). 

Administrative Enforcement Will Form The Basis Of The Criminal Proceeding
Whatever form is used, there must be a clear statement of the law and why the inspector believes 
the law is being violated.
Administrative Enforcement Will Form The Basis Of The Criminal Proceeding
The Notice must address each element in the controlling law.
Should include specific details.
Administrative Enforcement Will Form The Basis Of The Criminal Proceeding
Identify the section(s) of law involved.

- Either list the whole provision or
provide a copy.

- State clearly why the provision is
violated.

Administrative Enforcement Will Form The Basis Of The Criminal Proceeding
Many Code provisions (especially the Property Management Code) have multiple requirements.  
The specific provision violated should be identified in each case.

Properly documenting the violation and the supporting factual allegations will be critical.  
Documentary Evidence
Photographs on the date of the violation (i.e., the date of inspection), not the date of the court 

appearance.
Description of when and where the photos were taken.
Photos taken the day of trial can be used to refute claims that the violation has been cured, but 
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not the case in chief.
Documentary Evidence
 If there is a history of violations or approvals, this should be included in the record as background 

material.
 If the violation is of a condition attached to a variance, include the ZBA record of the variance.
 If there is an improper deviation from a  building permit, include the permit and the plans.

Documentary Evidence
The record submitted to a court should include all correspondence concerning the violation with 

the defendant.
Proof of service should be submitted.
Defendant has a right to a copy of the entire file, other than privileged materials 
How may a violator respond?
Compliance.
Administrative Appeal (with a subsequent judicial challenge).
Application for a Zoning Amendment.
Under State Law, Administrative Review Comes First
 INTERPRETATION:  A Zoning Board of Appeals has the power to review ZEO’s determination of 

violation of the Town Code (see Town Law §§ 267-a[4], 267-b[1]; 

Matter of Anayati v. Board of Zoning Appeals of Town of N. Hempstead, 2009 NY Slip Op 6322, 2 
(N.Y. App. Div. 2d Dep’t Aug. 25, 2009)

Under State Law, Administrative Review Comes First
VARIANCE:  ZBA may afford an applicant administrative relief in the form of a variance.  Here, the 

law is properly applied, but there are special circumstances that warrant the grant of the variance 
to strict application of the law.  
Town Law § 267-b.

Under State Law, Administrative Review Comes First
6. Stay upon appeal. An appeal shall stay all proceedings in furtherance of the action appealed 

from, unless the administrative official charged with the enforcement of such ordinance or local 
law, from whom the appeal is taken, certifies to the board of appeals, after the notice of appeal 
shall have been filed with the administrative official, that by reason of facts stated in the certificate 
a stay, would, in his or her opinion, cause imminent peril to life or property, in which case 
proceedings shall not be stayed otherwise than by a restraining order which may be granted by 
the board of appeals or by a court of record on application, on notice to the administrative official 
from whom the appeal is taken and on due cause shown.

Town Law § 267-a(6).
Automatic Stay – ZBA Appeal
People v. Baris Shoe Co.
D operated a 50,000 square foot building as 90% storage space, 10% retail and office space.  
Questions arose regarding whether this was a permitted use and the Town reversed its prior 

opinion on the issue.

28

29

30

31

32

33

34

28

29

30

31

32

33

34



6/8/2021

8

Contemporaneously, D was charged criminally for an unpermitted use of the building and 
appealed the reversal of the Town’s opinion to the ZBA. 
 Issue presented: whether New York State Town Law § 267-a(6) stayed the pending criminal 

action.
Automatic Stay – ZBA Appeal 
People v. Baris Shoe Co.
Town Law § 267-a(6) provides in part: “[a]n appeal shall stay all proceedings in furtherance of 

the action appealed from . . .”
The Court held that D was entitled to a stay of the criminal action.
The issue in the criminal charges (i.e., the particular use of the building), was the same issue 

that D appealed to the ZBA.
The Court reasoned: “to permit [a] criminal proceeding to go forward with similar, if not 

identical underlying issues, would in essence be to put the cart in front of the horse.”
Automatic Stay – ZBA Appeal
People v. Bell Atlantic
Village instituted four (4) criminal charges for violations of the zoning code.  A trial was 

scheduled, but D appealed the subject matter of the charges to the ZBA the day before the 
trial.
Village Law § 7-712-a(a) dictates that “[a]n appeal [to the zoning board of appeals] shall stay all 

proceedings in furtherance of the action appealed from.”
The Court held that the criminal trial was stayed while the defendant appealed to the zoning 

board of appeals.
Prosecuting a Zoning Case
Violation of zoning laws can be prosecuted in criminal court
Guidelines are set by state law or superseding local law
Punishment upon conviction can include fines and/or imprisonment
Charged zoning violations are deemed misdemeanors for jurisdictional purposes
See Mun. Home Rule L. § 10(4)(b); Town Law § 268(1)

Criminal Procedure Law (“CPL”) should be followed
Who Can Prosecute
District Attorney (“DA”) - County Law §700
Town/Village Attorney
with permission of DA

Zoning Enforcement Officer (“ZEO”)
with permission of DA 

People v. Van Sickle, 13 N.Y.2d 61 (1963)
Must report results to DA
Should be evidenced by a letter from the DA
DA will normally allow this because:
Local counsel is more familiar with Town/Village Law
Local authorities have interest in enforcing own code

Getting the Defendant to Appear
Option 1 – The Summons (Article 130 of CPL)
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ZEO files an accusatory instrument with the court having jurisdiction over the matter
That court then issues a summons directing the defendant to appear
Personal service of the summons in issuing county or adjoining county (CPL § 130.40)
 If the defendant fails to appear at the designated time, the court may issue warrant of arrest 

(CPL § 130.50)
Article 120 of CPL sets forth how arrest warrants are issued

Option 2 – The Appearance Ticket (Article 150 of CPL)
ZEO, so long as authorized by local law, can issue an appearance ticket directly to the 

defendant when he or she has reasonable cause to believe the defendant committed the 
zoning violation (CPL §§ 150.10; 150.20-3)
The appearance ticket should be returnable as soon as possible (but not later than 20 days 

without court permission) to the local court with jurisdiction (CPL §§ 150.40; 100.55)
Note – during the pandemic, executive orders modified the 20 day return date and made 

it 90 days, so issuers of Appearance Tickets should be cognizant of that and determine 
whether any executive orders are in place at the time when issuing the AT.  

Appearnce Tickets issued for zoning violations can be served personally or in any manner 
authorized by CPLR § 308 
ZEO must file an accusatory instrument with the local court at or before the time the 

appearance ticket is returnable (CPL § 150.50-1)
 If the defendant does not appear, the ZEO should file the accusatory instrument so that the 

court can issue a summons; if the defendant does not appear following service of the 
summons, then an arrest warrant may be obtained (see above)

Accusatory Instruments – CPL § 100.15
An Accusatory Instrument must (CPL § 100.15-1):
Specify the name of the court 
The title of the action 
Contain both an accusatory part and a factual part 
Be subscribed and verified by a person known as the “complainant”

The accusatory part must designate the offense charged (CPL § 100.15-2)
Best practice is to write out the zoning law verbatim to ensure all legal elements are alleged, 

and also attach a copy of the relevant zoning law to make it easy for the court
The factual part must contain a statement of the complainant alleging facts of an evidentiary 

character supporting the charge (CPL § 100.15-3)
Best practice is to be detailed; you must allege facts supporting each element of the charge

Accusatory Instruments – CPL § 100.40
Generally speaking, two types of accusatory instruments will be filed in a local court to commence 

the zoning criminal proceeding:
 Information
Misdemeanor Complaint

 Information (CPL § 100.40-1):
Must substantially conform with CPL § 100.15
Must contain factual allegations that provide reasonable cause to believe the defendant 

committed the offense charged 
Must contain non-hearsay allegations establishing defendant’s commission of the offense 

charged
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The non-hearsay allegations can be within the four corners of the information; or 
The non-hearsay allegations can be set out in a supporting deposition, which is what 

converts a misdemeanor complaint to an information 
Misdemeanor Complaint (CPL § 100.40-4):
Must substantially conform with CPL § 100.15
Must contain factual allegations that provide reasonable cause to believe the defendant 

committed the offense charged
People v. Lepper, 66 Misc. 3d 133(A) (N.Y. App. Term 2019)
Reversing conviction under Village Code for facially insufficient accusatory instrument

Accusatory Instruments – CPL § 100.40
The difference between an information and a misdemeanor complaint is the misdemeanor 

complaint is not based on direct knowledge – i.e., the factual allegations contain hearsay
A misdemeanor complaint can commence an action but a defendant cannot be prosecuted or 

brought to trial on this type of accusatory instrument (CPL §§ 1.20-7; 100.05)
The misdemeanor complaint must therefore be converted to an information following 

arraignment (CPL §§ 1.20-4; 100.40-1(c))
This is done by the ZEO filing a supporting deposition of a witness or witnesses with direct 

knowledge who can provide the requisite non-hearsay factual basis to support all elements of the 
offense charged (CPL § 100.20)

Criminal Proceedings - Arraignment
Arraignment in a zoning case should be treated just like any other criminal case (CPL § 170.10), for 

example: 
Give the defendant a copy of the accusatory instrument along with any supporting depositions 

and other paperwork
Read the charges (unless waived)
Explain the defendant’s right to counsel
Defendants, arguably, have a right to counsel when charged only with a violation – see

People v. Puma, 859 N.Y.S.2d 905 (Vill. Westbury, Just. Ct. 2008) (stating that defendants have 
a constitutional right to counsel where there is a mere possibility of jail); see also New York 
County Law § 722-a (defining the term “crime” in a way that captures local zoning laws that 
carry the possibility of imprisonment)

Enter plea (not guilty) / ROR
Adjourn for an opportunity to obtain counsel, file motions, etc.

Criminal Proceedings – Automatic Discovery
No later than 20 days from arraignment (for in-custody D’s), or 35 days from arraignment (for out-

of-custody D’s), or as soon as practicable but no later 15 days before trial (for D’s charged with 
municipal petty offenses that carry no statutory term of imprisonment), the prosecution shall 
disclose initial discovery (CPL §§ 245.10-1(a)(i)-(iii); 245.20-1)
 If voluminous, or despite good faith efforts the materials are not in the possession of the 

prosecution, initial disclosure can be delayed an additional 30 days
Prosecution must provide certificate of compliance to the defendant and court once it 

completes its initial disclosure (CPL § 245.50-1) 
Defendant must produce discovery material within 30 days of receiving prosecution’s certificate of 

compliance (CPL §§ 245.10-2; 245.20-4)
Defendant must provide certificate of compliance to the prosecution and court once he/she 
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completes their required discovery obligations (CPL § 245.50-2)
No later than 15 days before trial, prosecution shall produce its supplemental discovery (CPL §§

245.10-1(b); 245.20-3)
Note – New York criminal discovery laws were changed as of January 1, 2020 and further changed

as of May 3, 2020. ZEO’s/Town and Village Attorneys should consult with local DA’s Office or 
outside counsel about compliance obligations for answers to any questions.

Criminal Proceedings – Motions and Trial
 In general, all pretrial motions must be served or filed within 45 days after arraignment and before

commencement of trial (CPL § 255.20-1)
A defendant charged with a misdemeanor (except in NYC) has a right to a jury trial (CPL § 340.40-

2)
A defendant’s right to a jury trial may be waived, but the waiver must be in accordance with CPL §

320.10-2
 In writing;
Signed by the defendant in person in open court in the presence of the court; and
With approval of the court

Criminal Proceedings 
 If a defendant pleads guilty or is convicted following a trial, he or she should be sentenced in

accordance with the penalties set forth in the relevant zoning law
ZEO should keep the Town/Village Attorney and DA’s Office updated throughout the entire

proceedings and should notify them upon resolution of the case
Remain cognizant of the duty not to have ex parte communications
Zoning Enforcement in Local Justice Courts
Charles W. Malcomb, Esq.

cmalcomb@hodgsonruss.com
716-848-1261

Patrick E. Fitzsimmons, Esq.
pfitzsimmons@hodgsonruss.com
716-848-1710
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