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I. Understanding the changes to CPL 460.10 (3) and CPL 460.70 (1)
The changes took effect on October 20, 2107.
CPL 460.10 (3) (a) now gives appellants 60 days from the date that appellants
receive a transcript of the recording of the proceedings to file an affidavit of errors.
The statute requires that an appellant file a notice of appeal within 30 days of
sentencing (or issuance of an order being appealed) in order to take advantage of the new
provision permitting an appellant to obtain the transcription of the proceeding before
filing the affidavit of errors.
The statute still permits an appellant to file an affidavit of errors within 30 days of
sentencing (or the filing of the order being appealed) and not file a notice of appeal at all,
but in order to take an appeal by filing an affidavit of errors it would be very unlikely that
the appellant would have the transcription of the proceedings when filing the affidavit of
errors.
The major advantage to this change in the statute is that it gives appellants the
chance to compose an affidavit of errors based on a reading of the transcription of the
court appearances. This should prove particularly helpful where the appeal is handled by
an attorney who was not the trial attorney.
The amendment to CPL 460.70 added a sentence to the statute directing that that
the transcription of the recording of the proceedings be filed with the court “as directed
by the chief administrator of the courts.” According to the State Assembly’s
memorandum in support of this law, this was added to “provide a Statebased funding
mechanism for indigent defendant’s counsel to procure a transcribed copy of the
electronic recording.”
The Affidavit of Errors system
The affidavit of errors method of bringing an appeal predates the use of recording
devices in local courts. While the term “court of record” is often used to describe the
distinction between cases where the affidavit of errors system is not used and cases where
it is used, the statute makes a distinction between proceedings recorded by a court
stenographer and proceedings which were not recorded by a court stenographer.
CPL 460.10 explains the procedure used in an appeal taken as of right from a
local court where the proceedings were not recorded by a court reporter. The appeal goes
to County Court (except in the downstate area, where it goes to the Appellate Term).
In addition to providing the time limits for filing a notice of appeal and an
affidavit of errors (already discussed), CPL 460.10 (3) (a) includes the directive that an
appellant must “set forth” in an affidavit of errors the “alleged errors or defects in the
proceedings which are the subjects of the appeal.”
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Thus, a proper, all-inclusive affidavit of errors should have in it every issue that
the appellant plans to raise on appeal.
Filing a Return to an Affidavit of Errors
CPL 460.10 (d) instructs local courts on the requirements of the response to the
affidavit of errors, known as a “return.” The statute provides only 10 days for the court
to file a return. The return, along with a copy of the affidavit of errors itself, has to be
filed with the clerk of the appellate court (in our County, that is County Court). The local
court also must deliver a copy of the return to the parties.
The return itself “must set forth or summarize evidence, facts or occurrences in or
adduced at the proceedings resulting in the judgment, sentence or order, which constitute
the factual foundation for the contentions alleged in the affidavit of errors” (CPL 460.30
(3) (d).
This part of the statute does not reference the transcribed minutes of the recorded
proceedings, which should be in the possession of the court whenever the appellant takes
advantage of the newly extended deadline for filing the affidavit of errors.
Just as a properly written affidavit of errors is supposed to contain every issue that
will be raised on appeal, a properly written return should include the local court’s
response to each of those issues.
Audio recordings in the courtroom
A local court should conduct a recorded proceeding with awareness that the
recording has limitations. The recording itself (unlike a court reporter) is not going to
note who is present in court unless someone says out loud who is present in court.
Someone (such as the presiding Judge), should make sure the recording includes
statements of basic information, including:
-

A defendant’s presence or absence
During a jury trial, the presence or absence of the jury at any particular time
Whether a particular discussion is at the bench outside the hearing of the jury
Who is present at a bench conference
Whether counsel for the defense is present for the proceeding
Whether an Assistant District Attorney is present for the proceeding

Having people say who they are when they start speaking in court (at least the first time
they speak in court) should help a transcriptionist prepare a cogent document.
Transcriptions of recordings often have inaudible words or phrases.
The person preparing the transcription might place “[INAUDIBLE]” every time the
recording is unclear, and might simply type an incorrect word or phrase. (This can
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happen with court reporters too – see People v Bethune, 29 NY3d 539 [2017]). A local
court’s return is an opportunity to give the appellate court accurate information by
correcting errors or adding information that the transcriptionist could not decipher.
Stay of sentence
A person sentenced to jail time by a local court may seek a stay of the jail
sentence while bringing an appeal.
According to the Uniform Rules for Trial Courts (22 NYCRR 200.31), a stay may
be issued by a County Court Judge “to which the appeal has been taken” or a Supreme
Court Justice in the judicial district where the local court is located. (This provision also
permits a City Court Judge to issue a stay in a case handled in City Court – but does not
provide for a Town or Village Court Justice granting a stay.) A defendant may make
only one application for a stay (CPL 460.50 [3]).
Unless the stay is extended, if the appeal is not argued or submitted to the
appellate court within 120 days of the issuance of the stay, the defendant must surrender
to the trial-level court to commence or resume the sentence (CPL 460.60 [4]).
If County Court affirms the conviction when the defendant is out of jail on a stay,
County Court must remit the case to the local court, and that court must give the
defendant (and defendant’s surety and attorney) at least two days’ notice to surrender. If
necessary, the local court may issue a bench warrant (CPL 460.50 [5]).
Generally, courts are more likely to grant a stay where the sentence is short. The
argument that is often made is that without a stay the defendant will serve all or most of
the sentence before having a chance to argue to an appellate court that the sentence is too
harsh.
Appellate review powers
An intermediate appellate court (County Court in cases from local courts) has the
authority to:
- Modify a sentence that it finds to be unduly harsh or severe
- Review preserved questions of law
- Review unpreserved issues in the interest of justice
- Weigh the evidence
Of course, the intermediate appellate court may decide to grant no relief (see generally
CPL 470.15).
A defendant is not permitted to appeal from a non-final ruling, such as a denial of
a suppression motion, and must instead only appeal after a conviction. The People have
the right to appeal in certain limited circumstances (see CPL 450.20).
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The party that does not prevail in a County Court appeal may ask the Court of
Appeals to grant permission to appeal to that Court (CPL 460.20 [1], [2] [b]; note:
County Court does not have the authority to grant permission to appeal its decision to the
Court of Appeals). The Court of Appeals, however, does not have interest of justice
jurisdiction and so cannot to review unpreserved claims or modify a sentence as unduly
harsh or severe (see CPL 470.35).
Extensions of time to take an appeal
CPL 460.30 gives an intermediate appellate court the authority to extend the time
for a defendant to file a notice of appeal or an affidavit of errors where the defendant
failed to do so in the time required. This motion to extend the time is supposed to be
made with due diligence and in any case not more than a year after the time for filing has
passed. Where the one-year grace period has passed, a defendant might still get an
extension by filing a coram nobis motion with the intermediate appellate court (see
People v Syville, 15 NY3d 391 [2010]).
Sealing of convictions under CPL 160.59
CPL 160.59 became effective on October 7, 2017. It provides an opportunity for
people who have not been in trouble for 10 years to ask a court to grant a limited sealing
of the records pertaining to as many as two “eligible offenses,” but not more than one
felony. The statute itself lists the crimes that are not eligible for sealing, such as any sex
offense and any violent felony. The sealing is limited in the sense that the sealing makes
the record of the conviction unavailable to the public (with certain exceptions). A
conviction sealed under this statute is still a conviction for the purpose of a future case in
which the existence of a prior conviction would increase the penalty or is an element of
the new charge. The goal of the statute is to help people with remote criminal histories
obtain employment.
The motion is made to the sentencing judge, but if the judge who imposed the
sentence no longer sits in that court, the motion may be decided by any other judge sitting
in that court.
Some confusion may arise where a defendant has convictions in different courts.
The statute allows sealing of up to two eligible offenses (but not more than one felony).
Where one of the offenses is more serious than the other, the application goes to the court
where the more serious conviction was obtained. If the two offenses are of equal level
but obtained in different courts, the application goes to the court with the more recent
conviction (see CPL 160.59 [2] [a]). However, the statute also provides that where a
defendant is making more than one application the matter goes to County Court or
Supreme Court (CPL 160.59 [2] [d]).
The court must request and receive from the Division of Criminal Justice Services
the defendant’s fingerprint based criminal history (CPL 160.59 [2] [d]). The court may
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deny the application if the defendant does not qualify for sealing under the terms of the
statute (see CPL 160.59 [3]).
The District Attorney’s office is entitled to receive a copy of the application and
has 45 days to object to the application. If the District Attorney does not oppose the
application and the defendant qualifies for relief under the terms of the statue, the Court
may decide the application without holding a hearing. If the District Attorney’s office
opposes sealing, the Court must conduct a hearing (CPL 160.59 [6]).
The statute lists seven non-exclusive factors that a court shall consider in
deciding the application (CPL 160.59 [7]).
Motions to vacate convictions or sentences under CPL Article 440
Defendants may at any time after sentencing make a motion to the Court that
handled the case asking the Court to vacate the conviction under CPL 440.10 or set aside
a sentence under CPL 440.20.
CPL 440.10 (2) has several procedural grounds that, where applicable, may
require or permit the denial of a motion to vacate a conviction without holding a hearing.
CPL 440.20 relief is required where a sentence is “unauthorized, illegally
imposed or otherwise invalid as a matter of law.” In other words, this statute is not a way
for a Court to change its mind about a previously imposed valid sentence, but it is a way
for a sentence that is illegal to get fixed (without a defendant having to seek that relief on
appeal).
Case law of interest
People v Smith, 27 NY3d 643 (2016) – This case exposed the misconception that the use
of recording devices meant that an affidavit of errors was no longer needed to bring an
appeal from a court where the proceedings were not recorded by a court stenographer.
People v Flores, 30 NY3d 229 (2017) – The Court of Appeals ruled that County Court
lacked jurisdiction to decide defendant’s case, but granted defendant the opportunity to
seek permission to extend the time to file an affidavit of errors, where no affidavit of
errors was filed when County Court decided the appeal.
People v Leonard, 62 NY2d 404 (1984) – The People’s failure to make a sufficient record
in the Town of Vestal Justice Court resulted in a trespass conviction being vacated but
the Court of Appeals.

6

